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m  THE  NINTH  YZkKOF  THE^IGN  OF  VICTORIA.— 1846.:-' 


EASTERN   DIVISION   OF   GLOUCESTERSHIRE. 

SEPTIMUS  PRUEN,  Appellant,  JOHN  SURMAN  COX,  Respond- 

ent.     Jfov,  13. 

In  a  notice  of  objection,  the  objector  describetl  himself  as  of  «  No.  398  High  Street,  Chelten- 
ham, on  the  register  of  TOten  for  the  parish  of  Cirencester."  On  the  register  so  referred  to, 
the  objector  was  described  as  of  «  Cheltenham"  only : — Hcldf  that  the  notice  was  sufficient 

The  notice  of  objection  was  duly  given,  and  was  in  proper  form ;  but 
the  objector  described  his  place  of  abode  as  "No.  398  High  Street, 
Cheltenham,"  and  "  on  the  register  of  voters  for  the  parish  of  Ciren- 
cester." The  name  of  the  objector  was  on  the  list  {a)  *of  voters  for  r^o 
the  parish  of  Cirencester,  in  the  said  division ;  but  the  place  of  abode, 
as  described  in  that  list,  was  "Cheltenham"  only. 

Cheltenham  is  a  parish  within  the  said  division,  and  No.  398  High 
Street  is  within  the  said  parish  of  Cheltenham,  and  is  the  true  place  of 
abode  of  the  objector. 

It  was  contended,  that  the  objector  ought  to  have  omitted  No  398  High 
Street,  in  the  description  of  his  place  of  abode,  and  described  it,  gene- 
rally,— Cheltenham  only,  as  it  appeared  in  the  register  of  voters. 

The  revising  barrister  thought  the  description  sufficient ;  and, — the 
party  being  unable  to  prove  the  qualification, — ^his  name  was  expunged. 

If  the  court  shall  be  of  opinion  that  the  decision  was  wrong,  the  name 
is  to  be  restored,  as  well  as  the  names  of  sixty  persons  whose  names  were 
expunged  under  similar  circumstances,  and  whose  appeals  are  consoli- 
dated with  the  principal  case. 

(a)  i.  <.  on  that  part  of  the  register  for  the  division,  which  relates  to  the  parish  of  Cirencester. 


2  Pruen,  App.  Cox,  Resp.   M.  T.  1845. 

Cockbumy  for  the  appellant.  The  notice  of  objection  miist,  according  to 
the  6  &7  Vict.  c.  18,  s.  7,  sched.  (A.),  Ijoj  5,  describe  the  objector  precisely 
as  he  is  described  in  the  register  or  list  (^fv^tte :  and  two  of  the  judges  of  this 
court,  in  Gtodshyy  app.,  War6Mr^on,j|jes^:,  7M.  &G.  11,  8  Scott,  N.  R.  775, 
held  that  such  a  description  will  yj  o/^dases  suffice.  Maule,  J.,  there  says : 
"  The  seventh  section  of  the  regiSftiation  act  requires  a  notice  of  objection  to 
be  given  « according  to  the  fiarin  Numbered  5,  in  the  schedule  (A.),  or  to  the 
*'ke  effect.'    In  that  form,  thtf  words  <  place  of  abode'  are  in  a  parenthe- 
sis, afler  the  words  <  A*f«^/bf,'  in  order  to  show  that  the  place  of  abode  is 
there  to  be  inserte^.    And  it  seems  to  me  that  this  means  the  place  of 
abode  as  inserted  in'tlie  list  of  voters^  in  order  to  show  that  the  objector  is 
,o-|     on  that  ^f '^'nd  •entitled  to  object ;  it  being  absolutely  necessary 
that  thfC^fece  of  abode  of  a  voter  should  appear  on  the  list.  Whether 
it  would  be  J2^cessary,  in  the  case  of  a  change  of  abode  after  the  list  had 
been,iyyij^?shed,  to  insert  the  latter  place  of  abode  in  the  notice  of  objec- 
tion^  i^  li  not  necessary  to  decide.     The  inclination  of  my  own  mind  is, 
that  it  would  not  be  necessary.     I  am  confirmed  in  this  opinion  by  the 
expression  in  the  form  «A.  B.  q/",'  &c.     The  word  «o/^  is  indicatory 
rather  of  a  place  of  which  a  party  is  described y  than  of  a  place  /'rom  which 
a  notice  is  sent.    In  the  latter  case,  the  place  is  generally  put  without  the 
addition  of  the  word  <  of,'  and  is  used  as  a  date.     For  instance,  in  the 
form  given  in  No.  4,  in  the  same  schedule,  the  word  « of  is  not  put ;  but 
it  ends  thus — <  (Signed)  A.  B.  [place  of  abode.y    In  the  form  of  notice 
under  consideration,  I  think  it  was  meant  that  the  place  of  abode  should 
be  stated  as  given  in  the  list  of  voters.     The  seventh  section  says,  the 
notice  is  to  be  « to  the  like  effect'  with  the  form  given  in  the  schedule. 
What  is  the  meaning  of  that  ?     To  effectuate  the  object  intended  by  the 
notice,  namely,  to  show  that  the  objector  is  on  the  list  of  voters."    And 
Erle,  J.,  says  :   "The  barrister  seems  to  have  thought  that  the  place  of 
abode  of  the  objector  should  be  stated  differently  in  the  notice  of  objection 
from  that  which  appeared  in  the  list  of  voters.     It  appears  to  me  that  the 
<  plac^  of  abode'  required  to  be  stated  by  the  act,  has  the  same  meaning 
in  both  instances ;  and  this,  as  well  under  the  reform  act  as  under*  the 
registration  act.    And  it  is  extremely  convenient  that  the  same  description 
should  be  given  ;  the  main  object  of  the  description  being  that  the  voter 
may  be  enabled  to  ascertain  that  the  objector  has  a  right  to  object.    I  am 
even  inclined  to  think,  that,  if  the  objector  retained  the  same  place  of 
abode  as  that  mentioned  in  the  list,  and  purposely  changed  the  descrip- 
<>.-|     tion  in  his  notice,  by  adding  the  parish,  it  might  be  *invalid." 
[Maule,  J.    The  words  «  on  the  register,"  Ac.,  are  merely  inserted 
to  show  that  the  objection  is  made  by  a  person  who  is  qualified  to  object. 
Erle,  J.    The  notice  surely  is  not  vitiated  by  the  addition  of  a  particular 
giving  the  party  further  information.] 

ByleSy  Seijt.,  (with  whom  was  Grwe^  for  the  respondent,  asked  for 
costs. 


2  Manning,  Granger,  &  Scott.  4 

Tdtdal,  C.  J.  The  notice  in  question  sufficiently  complies  with  the 
fbnn  given  in  the  schedule  referred  to.  It  may  be  read  as  if  <«  No.  398 
High  Street"  was  in  a  parenthesis.  The  case  being  so  very  clear,  the 
decision  of  the  barrister  must  be  Affirmed  with  costs. 


CITV  OF  LICHFIELD. 

WILLIAM  BARTON,  Appellant,  THOMAS  ASHLEY,  Respondent. 

Jfov.  17. 

A  noCioe  of  objection  delivered  to  the  overseen  under  the  6  &  7  Vict  c  18,  s.  17,  iched.  (B), 
No.  10,  whore  there  are  more  lists  than  one  made  out  by  the  overseers,  must  specify  the  par- 
ticular list  to  which  the  objection  refers. 

William  Barton  objected  to  the  name  of  Thomas  Ashley  being  re- 
tained on  the  list  of  persons  entitled  to  vote  in  the  election  of  members 
for  that  city.  The  objector  gave  in  evidence,  and  duly  proved  the  ser- 
vice of,  a  notice  of  objection  upon  the  said  Thomas  Ashley,  according 
to  the  form  No,  11,  in  sched.  (B)  of  the  statute  6  &  7  Vict.  c.  18;  and 
he  also  gave  in  evidence  and  proved  the  service  of  a  notice  of  objection 
upon  the  overseers  of  the  parish  of  St.  Michael,  in  the  list  of 
*  which  parish,  containing  the  names  of  persons  entitled  to  vote 
in  the  election  of  members  of  parliament  for  the  said  city,  by  virtue  of 
the  provisions  of  the  statute  2  W.  4,  c.  45,  the  name  of  the  said  Thomas 
Ashley  appeared  as  follows ;  that  is  to  say, 

«  The  list  of  persons  entitled  to  vote  in  the  election  of  members  foi 
the  city  of  Lichfield,  in  respect  of  property  occupied  within  the  parish 
of  St.  Michael,  by  virtue  of  an  act  passed  in  the  second  year  of  the 
reign  of  King  William  the  Fourth,  intituled,  <  An  act  to  amend  the  rep- 
resentation of  the  people  in  England  and  Wales.' 


[•5 


Christian  Name 

and  Samame  of 

each  Voter. 

Place  of  Abode. 

Nature  of 
Qualification. 

Street,  Lane,  or  other 
like   Place   in   this 
Parish,  and  Number 
oi  House  where  the 
Property  is  situated. 

Ashley,  Thomas. 

Greenhill. 

House. 

Greenhill. 

The  last-mentioned  notice  of  objection  was  in  the  following  words  :— 

«  Notice  of  objection. 
«  To  the  overseers  of  the  parish  of  St.  Michael,  in  the  city  of  Lich- 
field. 

<<  I  hereby  give  you  notice  that  I  object  to  the  name  of  Thomas  Ashley 
being  retained  in  the  list  of  persons  entitled  to  vote  in  the.  election  of 
members  for  the  city  of  Lichfield.    Dated,  this  25th  of  August,  1845. 

(Signed)    «  William  Babton,  of  Stone  street,  Lichfield, 

on  the  list  of  freemen  for  the  city  of  Lich- 
field." 

B 
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In  the  city  of  Lichfield,  it  is  the  duty  of  the  overseers  of  the  several 
parishes, — and,  amongst  the  rest,  of  the  said  parish  of  St.  Michael, — to 
m^ke  out  and  publish  two  separate  lists  of  persons  entitled  to  vote  in  the 
^/jl  election  *of  members  for  the  said  city ;  the  one,  in  respect  of  per- 
sons entitled  to  vote  in  the  election  of  members  for  the  said  city, 
in  respect  of  property  occupied  within  the  said  parish,  by  virtue  of  the 
provisions  of  the  statute  2  W.  4,  c.  45 ;  and  the  other,  of  persons  not 
being  freemen,  entitled  to  vote  in  the  election  of  members  for  the  said 
city,  in  respect  of  any  right  other  than  those  conferred  by  the  said  last- 
mentioned  statute.  The  name  of  the  said  Thomas  Ashley  appeared  on 
the  first-mentioned  list  of  voters  only,  namely,  on  the  list  of  persons 
entitled  to  vote  by  reason  of  the  provisions  of  the  statute  2  W.  4,  c.  45, 
and  did  not  appear  on  the  other  list  made  out  and  published  by  the  over- 
seers. 

In  the  list  of  objections  published  by  the  overseers,  the  said  Thomas 
Ashley  was  described  as  follows  : — 


Christian  Name 
and  Sarnarae. 

Place  of  Abode. 

Nature  of 
Qualification. 

Name  of  Street,  &c., 
where  situate. 

Ashley,  Thomas. 

Greenhill. 

House. 

Greenhill. 

agreeing  with  his  description  in  the  original  list  of  persons  entitled  to 
vote  in  respect  of  property  occupied  within  the  said  parish,  by  virtue  of 
the  said  statute  of  2  W.  4,  c.  45,  as  hereinbefore  set  forth. 

It  was  objected,  on  the  part  of  the  said  Thomas  Ashley,  that  the  said 
notice  of  objection  served  on  the  overseers,  was  informal  and  insufficient, 
inasmuch  as  it  did  not  comply  with  the  directions  given  in  schedule  (B), 
No.  10,  of  the  statute  of  6  &  7  Vict.  c.  18 ;  there  being  two  lists  of 
voters  made  out  by  the  overseers  in  that  parish,  and  the  notice  not  speci- 
fying, as  it  ought  to  have  done,  the  particular  list  to  which  the  objection 
referred. 

The  revising  barrister  held  the  notice  to  be  informal  and  insufficient 
for  that  reason  :  but,  as  the  said  Thomas  Ashley  was  present,  and  then 
consented  that  the  proof  of  his  qualifications  should  be  gone  into,  sub- 
•71  ject  to  the  •question  of  the  validity  of  the  said  notice  of  objection, 
he  proceeded  to  call  evidence  in  support  of  his  right  to  have  his 
name  retained  in  the  said  list ;  but  failed  to  prove  the  same  to  the  satis- 
faction of  the  barrister. 

The  question  for  the  opinion  of  the  court  is,  whether,  upon  the  facts 
stated,  the  above  notice  of  objection  to  the  overseers  of  the  said  parish 
of  St.  Michael,  was  or  was  not  sufficient  in  law  to  call  upon  the  said 
Thomas  Ashley  to  prove  his  title  to  have  his  name  retained  in  the  list  of 
persons  entitled  to  vote  in  the  election  of  members  for  the  city  of  Lich- 
field, in  respect  of  property  occupied  within  the  said  parish,  by  virtue  of 
the  said  statute  of  2  W.  4,  c.  45.    If  the  court  shall  be  of  opinion  that 
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the  said  notice  was  sufficient,  the  name  of  the  said  Thomas  Ashley  is  to 
be  expunged  from  the  register  of  voters  for  the  said  city ;  otherwise,  to 
be  retained  thereon. 

The  cases  of  three  other  persons  whose  names  appeared  on  the  list  of 
voters  for  the  parish  of  St.  Michael,  and  two  whose  names  appeared  on 
the  list  of  voters  for  the  parish  of  St.  Mary,  in  the  same  city,  are  conso- 
lidated with  the  principal  case. 

Emglake^  Serjt.,  for  the  appellant.  By  the  thirteenth  section  of  the 
6  &  7  Vict.  c.  18,  the  overseers  of  every  parish  or  township  are  required 
to  make  out  two  lists  of  persons  entitled  to  vote — the  one,  a  list  «  of  all 
persons  who  may  he  entitled  to  vote  in  the  election  of  a  member  or 
memhers  to  serve  in  parliament  for  such  city  or  borough,  in  respect  of 
the  occupation  of  premises  of  the  clear  yearly  value  of  not  less  than  10/., '' 
&c. — the  other,  a  list  «  of  all  other  persons  (except  freemen)  who  may 
be  entitled  to  vote  in  the  election  of  such  city  or  borough,  by  virtue  of 
any  other  right  whatsoever.''  And  sect.  17  enacts,  *<  that  every  person 
whose  name  shall  have  been  inserted  in  any  list  of  voters  for  *any  r»o 
city  or  borough,  may  object  to  any  other  person  as  not  having  been 
entitled  on  the  last  day  of  July  next  preceding,  to  have  his  name  in- 
serted in  any  list  of  voters  for  the  same  city  or  borough  ;  and  every  per- 
son so  objecting  shall,  on  or  before  the  25th  of  August  in  that  year,  give, 
or  cause  to  be  given,  a  notice  according  to  the  form  numbered  (10)  in 
schedule  (B),  or  to  the  like  effect^  to  the  overseers  who  shall  have  made 
out  the  list  in  which  the  name  of  the  person  so  objected  to  shall  have 
been  inserted ;  or,  if  the  person  objected  to  shall  have  been  inserted  in 
the  list  of  freemen  of  any  city  or  borough,  except  the  city  of  London, 
then  to  the  town-clerk  of  such  city  or  borough ;  and  every  person  so 
objecting  shall  also  give  to,  or  cause  to  be  left  at  the  place  of  abode  of, 
the  person  objected  to,  as  stated  in  the  said  list,  a  notice,  according  to 
the  form  numbered  (11)  in  the  said  schedule  (B),  &c."  Under  the  2  W. 
4,  c.  45,  s.  47,  the  only  notice  of  objection  required  was  a  general  notice 
to  the  overseers,  and  the  same  lists  were  then  required  to  be  made  out 
as  now :  the  seventeenth  section  of  the  6  &  7  Vict.  c.  18,  for  the  first 
time  requires  notice  also  to  the  party  objected  to.  The  notice  to  the 
party  is  a  mere  general  notice.  To  that  required  to  be  given  to  the  over- 
seers is  appended  a  note,  intimating,  that,  if  there  be  «  more  than  one 
list  of  voters,  the  notice  of  objection  should  specify  the  list  to  which  the 
objection  xefers ;  and,  if  the  list  contains  two  or  more  persons  of  the 
same  name,  the  notice  should  distinguish  the  person  intended  to  be  ob- 
jected to."  The  only  object  of  that  note  is,  to  require  that,  in  cases 
where  the  voter's  name  appears  on  both  lists,  such  information  shall  be 
conveyed  to  the  overseers  as  to  enable  them  to  ascertain  whether  the 
objection  applies  to  the  qualification  in  both  lists,  or  to  which  of  them — 
to  point  their  attention  to  the  particular  qualification  intended  to  be  rtg 
objected  to.    If  the  voter's  name  appears  only  upon  *one  list,  the 
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information  would  be  useless.     All  the  overseers  can  require  is,  such  a 
degree  of  information  as  will  enable  them  to  perform  the  duty  imposed 
upon  them  by  s.  18,  of  publishing  a  list  of  persons  objected  to,  accord- 
ing to  the  form  in  schedule  (B),  No,  12 :  and  that  is  done  here.     A  strict 
and  rigid  compliance  with  the  form  is  not  necessary.     It  is  enough  if  the 
direction  is  substantially  complied  with  :  Gadsby^  ^PP-)  Warburton^  resp., 
7  M.  &  G.  11,  8  Scotl,  N.  R.  775.     The  case  of  Wanseyy  app.,  Perkins^ 
resp.,  (a)  though  different  in  its  facts  from  the  present,  somewhat  approxi- 
mates in  principle.     It  was  there  held  that  the  note  in  question  is  not 
applicable  in  the  city  of  London,  where  the  overseers  make  out  only  the 
list  of  householders,  the  list  of  freemen  being  made  out  by  the  second- 
aries.   In  Allen^  app.,  House^  resp.,  7  M..&  G.  157,  8  Scott,  N.  R.  987, 
in  the  case  of  a  borough  where  the  overseers  had  to  make  out  two  lists, 
one,  being  of  parties  entitled  to  vote  under  the  2  W.  4,  c.  45,  s.  27,  the 
other,  of  potwallers,  it  was  held  that  a  notice  of  objection  to  the  name 
of  a  party  being  retained  «  on  the  list  of  persons  entitled  to  vote  ashoiise- 
holders f^^  was  sufficient,  although  the  words  «<  as  householders"  are  not 
in  the  form  given  by  the  6  &  7  Vict.  c.  18,     Tindal,  C.  J.,  said  :  "It 
appears  to  me  that  this  is  substantially  a  good  notice,  although  the  words 
*  as  householders'  are  inserted.     If  the  insertion  of  those  words  could 
have  misled  the  party  objected  to,  then  the  notice,  not  being  in  strict  com- 
pliance with  the  form  given  in  the  act,  would  have  been  bad.     If  the  . 
form  had  been  exactly  followed,  it  would  have  merely  said,  <I  object  to 
your  name  being  retained  on  the  list  of  persons  entitled  to  vote   in  the 
♦101     election  of  members,  &c.'    Here,  the  objector  has  stated  every 
^     *word  that  is  given  in  the  form,  and  has  inserted  some  that  are  not. 
there.     I  think,  however,  that  the  principle  utile  per  inutile  non  vitiaiur 
applies,  it  not  being  shown  that  the  party  was  misled,  or  that  he  was  put 
to  any  inconvenience  or  extra  expense."    And  CressVell,  J.,  said  :  "  If 
the  departure  from  the  prescribed  form  had  been  likely  to  divert  the 
attention  of  the  party  to  a  wrong  list,  I  think  the  notice  would  have  been 
bad.     But  this  notice  could  not  possibly  have  that  effect,"     So,  here,  it 
may  be  admitted,  that  if  the  overseer's  attention  could  have  been  dis- 
tracted by  the  form  of  notice  given,  the  decision  of  the  revising  barrister 
would  have  been  correct.     But  this  notice  could  not  possibly  have  such 
an  effect.     At  all  events,  the  clause  being  directory  only,  and  the  over- 
seer having  acted  upon  the  notice  by  publishing  the  name  of  the  party 
objected  to,  as  he  would  have  done  if  the  notice  had  been  in  the  specific 
form  required,  no  exception  can  be  taken  to  it.     [Maule,  J.     You  con* 
tend  that  there  is  no  necessity  for  proving  the  notice  before  the  revising 
barrister,  provided  the  overseer  has  inserted  the  name  of  the  party  in  the 
list  of  persons  objected  to.]     The  object  of  the  notice  to  the  overseers 
is,  to  enable  them  to  publish  the  list,  which  the  parties  objected  to  may 
see  at  the  church  door,  and  so  ascertain  the  particular  qualifications  to 

(a)  (^igley'i  ca9€,  7  M.  ^  G.  127,  S  Scott,  N.  R.  954. 
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Mrhich  the  objections  apply.  The  list  being  published,  the  preliminary 
step  is  unimportant.  Here,  the  overseers  have  received  the  notice,  and 
have  acted  upon  it  as  they  would  have  done  if  ihe  interpretation  of  the 
clause  that  is  relied  on  by  the  respondent  were  the  correct  one. 

ByleSj  Serjt.,  for  the  respondent,  was  not  called  upon. 

TiNDAL,  C.  J.  The  fortieth  section  of  the  6  &  7  Vict.  c.  18,  which 
provides  that  the  objector  shall  prove  before  the  revising  barrister  r».^ 
that  he  gave  the  notices  *required  by  the  act,  disposes  of  the 
argument  last  urged.  As  to  the  other  point,  the  words  of  the  direction — 
"  if  more  than  one  list  of  voters,  the  notice  of  objection  should  specify  the 
list  to  which  the  objection  refers*' — are  so  clear  that  they  admit  of  no 
doubt  in  their  construction.  Here,  all  that  can  be  said  is,  that  the  omis- 
sion to  specify  the  particular  list  did  not  in  fact  create  any  confusion  or 
difficulty,  (a)  But  I  think  it  is  much  more  convenient  that  the  overseer 
should  have  his  attention  distinctly  called  to  the  list,  and  that  it  is  safer 
to  adhere  to  the  words  of  the  act,  and  to  hold  that  the  notice  must  be  in 
strict  conformity  with  it  in  this  respect. 

CoLTMAN,  J.  Comparing  the  form  (I),  No.  5,  in  the  2  W.  4,  c.  45,  with 
the  form  of  notice  given  by  the  6  &  7  Vict.  c.  18,  it  would  seem  that  the 
legislature  considered  the  former  not  stringent  enough,  and  therefore 
required  something  more  precise  and  specific. 

Maule,  J.  I  agree  with  the  revising  barrister  that  the  notice  in  ques- 
tion was  not  according  to  the  form  No.  10,  or  to  the  like  effect.  I  also 
agree  that,  provided  the  effect  is  preserved,  strict  compliance  with  the 
forin  may  not  be  material.  If,  however,  the  proper  form  had  been 
adopted  here,  the  overseers  would  have  been  saved  some  trouble.  It  is 
true,  that,  by  a  little  additional  labour,  the  overseers  may  come  to  the 
same  result  throu^  an  informal  and  imperfect  notice,  as  they  would 
through  one  strictly  conformable  to  the  statute.  But  the  object  of  the 
note  at  the  end  of  the  form  No.  10,  is,  to  save  them  that  additional 
labour.  Suppose  the  statute  required  a  reference  to  a  volume  and  page, 
and  the  volume  were  given  without  the  page  ;  could  it  be  *said  to  pjo 
be  a  virtual  compliance,  because,  by  a  little  additional  labour,  the 
party  might  find  the  page  ? 

Erle,  J.  It  appears  to  me  that  the  6  &  7  Vict.  c.  18,  requires  the 
notice  to  the  overseers  to  be  in  a  particular  form,^and  that  this  particu- 
larity was  intentionally  prescribed,  inasmuch  as  it  departs  from  the  form 
previously  given  by  the  2  W.  4,  c.  45.  It  is  suggested  that  the  form 
need  not  be  strictly  followed,  provided  no  inconvenience  results  in  the 
particular  case  from  a  departure  from  it.  To  that  doctrine,  however,  I 
cannot  accede.  Decision  affirmed,  with  costs. 

(a)  Upon  every  notice  of  objection  in  this  form,  the  overseer  would  have  to  examine  twj 
lists  instead  of  one. 

VOL.  n.  3  B  2 
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COUNTY    OF   MIDDLESEX. 

WILLIAM  HENRY  WALKER,  Appellant,  JULIAN  PAYNE, 

Respondent.     JVbv.  17. 

In  a  list  of  voters  for  a  county,  a  voter  was  described  in  the  column  headed  *<  Place  of  abode," 

as  «<  travelling  abroad :" — Held,  a  sufficient  description. 

The  name,  place  of  abode,  and  qualification  of  William  Gibbs,  as  a 
voter  in  respect  of  property  situate  within  the  hamlet  of  Mile  End  Old 
Town,  were  described  in  the  register  of  voters  for  the  said  county,  in  the 
following  words : — 


Christian  Name  and 

Surname  of  each 

i  Voter  at  full  Length. 

1 

Place  of  Abode. 

Nature  of 
Qualification. 

Street,  &c., 

where  Property 

situate,  ac. 

Gibbs,  William. 

- 
Travelling  abroad.   Freehold  house. 

82  Heath  St 

This  name  was  objected  to  by  the  appellant ;  and  it  was  proved  that 
the  voter  was,  and  for  several  years  had  been,  travelling  abroad,  and  had 
^^  ^-t  no  fixed  place  of  •abode  :  but  it  was  contended  by  the  appellani, 
that,  as  no  place  of  abode  was  given,  the  name  ought  to  be  ex- 
punged. 

The  revising  barrister  was  of  opinion,  that,  as  the  voter  had  no  fixed 
place  of  abode,  but  was  travelling  abroad,  he  was  not  at  liberty  to  ex- 
punge the  voter's  name,  and  he  therefore  retained  it. 

If  the  court  of  Common  Pleas  shall  be  of  opinion  that  a  better  de- 
scription of  the  voter's  place  of  abode,  under  the  circumstances  above 
stated,  ought  to  have  been  required,  the  name  is  to  be- expunged ;  else,  to 
be  retained. 

G,  Atkinson^  for  the  appellant.  This  amounts  to  a  case  of  total  omis- 
sion of  the  place  of  abode  of  the  voter.  By  the  2  W.  4,  c.  45,  ss.  37, 38, 
the  overseers  are  required  to  make  out  lists  of  persons  entitled,  or  claim- 
ing to  be  entitled,  to  vote  in  the  election  of  knights  of  the  shire ;  and 
in  the  forms  contained  in  schedule  (H),  examples  are  given  as  to  how 
the  second  column  is  to  be  filled  up—"  Cheapside,  London,  &c."  These 
examples  are  not  repeated  in  the  forms  given  in  schedule  (A),  of  the 
6  &  7  Vict.  c.  18 ;  but  the  two  acts,  being  in  pari  materidj  must  receive 
the  same  construction.  The  object  of  the  legislature  in  requiring  the 
place  of  abode  of  the  voter  to  be  inserted  in  the  register,  is,  to  give  the 
means  of  identifying  him  when  he  comes  to  vote.  That  object  will  be 
frustrated  if  such  a  description  as  this  is  held  to  suffice.  By  the  forty- 
sixth  section  of  6  &  7  Vict.  c.  18,  power  is  given  to  the  barrister  to 
award  costs  in  certain  cases  to  parties  claiming  or  objecting ;  and  by 
sect.  71,  it  is  enacted,  that  such  costs  shall  be  levied,  after  service  of  .the 
order  at  the  place  of  abode  of  the  party,  by  distress  and  sale  of  his  goods 
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under  a  justice's  warrant.    Here,  it  would  be  impossible  to  put     r»*^ 
•that  provision  in  force :  and  it  would  be  equally  impossible  to 
serve  the  party  with  a  notice  of  objection  under  the  seventh  section. 

Phxpsouy  for  the  respondent,  was  not  called  upon. 

TiNDAL,  C.  J.  The  fortieth  section  of  the  6  &  7  Vict.  c.  18,  enacts, 
ihat,  wherever  the  Christian  naipe,  or  the  place  of  abode,  &c.,  of  any 
person  who  shall  be  included  in  any  list,  shall  be  wholly  omitted,  in  any 
case  where  the  same  is  by  the  act  directed  to  be  specified  therein,  or,  if 
the  place  of  abode,  &c.,  shall  in  the  judgment  of  the  revising  barrister  be 
insufficiently  described  for  the  purpose  of  being  identified,  such  barrister 
shall  expunge  the  name  of  every  such  person  from  such  list,  unless  the 
matter  or  matters  so  omitted,  or  insufiiciently  described,  be  supplied  to 
the  satisfaction  of  such  barrister  before  he  shall  have  completed  the  revi- 
sion of  such  list.  That  direction  means,  that  the  place  of  abode  of  the 
party  shall  be  inserted  in  the  list  if  he  has  a  place  of  abode.  It  was 
clearly  not  intended  that  he  should  lose  his  vote,  because  he  happens  to 
have  no  fixed  place  of  abode  at  the  time  the  lists  are  made  out ;  other- 
wise every  officer  in  the  army  or  navy  on  foreign  service,  and  every  per- 
son abroad  on  public  duty,  would  be  disfranchised. 

CoLTBiAN,  J.  Nothing  is  omitted  that  could  have  been  inserted.  I 
think  the  act  is  sufficiently  complied  with,  notwithstanding  there  may  be 
a  difficulty  in  the  service  of  notices. 

Maule,  J.    I  also  think  that  the  place  of  abode  is  only  required  to  be 
given  where  the  party  has  a  place  of  abode.     The  act  likewise  requires 
the  Christian  name  *to  be  inserted :  and  yet  no  one  would  contend     ^^y  ^ 
that  a  person  who  happens  to  have  no  Christian  name  would  be     ** 
thereby  disqualified. 

Erle,  J.  The  place  of  abode  roust  be  specified  if  the  party  has  one. 
Where  he  is  travelling  abroad,  such  a  description  as  is  here  given  is  as 
near  a  compliance  with  the  act  as  the  circumstances  of  the  case  will 
admit  of.  Decision  affirmed. 


COUNTY   OF   MIDDLESEX. 

WILLIAM  HENRY  WOOD,  Appellant,  The  Overseers  of  the 
Parish  of  WILLESDEN,  Respondents.     JVov.  17. 

A  ptrty  whose  name  appeared  on  the  register  for  a  county,  waa  objected  to  on  the  ground, 
that  the  property  waa  not  aufBciently  described  therein  for  the  purpose  of  being  identified. 
The  barrister  having  decided  thai  the  description  was  soffident,  the  court  dedined  to  in- 
terfere. 

An  objection  to  the  sufficiency  of  the  description  of  a  voter's  place  of  abode,  described  as 
«  The  Grove,  Neasdon,  in  this  parish,"  Neasdon  being  in  the  parish  mentioned  in  the  head- 
ing of  that  part  of  the  register,  was  abandoned. 

•The  name,  place  of  abode,  and  qualification  of  Henry  Hall  as  a  voter 
in   respect  of  property  situate  within  the  parish  of  Willesden,  were 
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described  in  the  register  for  the  said  county  for  the  previous  year,  1844, 
in  the  following  words : — 


1 

Christian  Name  and 

Surname  of  each  Voier 

at  full  length. 

Place  of  Abode. 

Nature  of 
'  Qualification. 

Street,  &c.,  where 
Property  situate,  Ike. 

Hall,  Henry. 

1 

The  Grove,  Neasdon, 
in  this  Parish. 

House  and  Land 
ks  Occupier. 

Neasdon. 

•16] 


•This  name  was  objected  to  by  the  appellant ;  and  it  was  proved 
that  the  voter's  place  of  abode  was  at  the  Grove,  Neasdon,  in  the 
parish  of  Willesden,  and  that  he  occupied  a  house  and  land  at  Neasdon, 
for  \-vhich  he  was  bond  fide  liable  to  upwards  of  50/.  yearly  rent ;  but  it 
was  contended  by  the  appellant,  that  the  voter's  place  of  abode  was  not 
sufficiently  described  for  the  purpose  of  being  identified ;  for  that  the 
words  in  the  second  column,  namely,  "the  Grove,  Neasdon,  in  this 
parish,"  did  not  specify  any  particular  parish.  The  barrister  was  of 
opinion  that  the  words  "  in  this  parish"  must  mean  <«  in  the  parish  of 
Willesden ;"  and  he  overruled  the  objection. 

In  the  register  aforesaid  the  list,  of  voters  in  respect  of  property  situate 
within  the  parish  of  Willesden  is  immediately  preceded  by  a  heading 
in  the  words  "  Parish  of  Willesden  ;"  and  the  same  words  "  Parish  of 
Willesden"  stand  as  a  heading  to  every  subsequent  page  in  which  voters 
in  respect  of  property  within  that  parish  are  described. 

It  was  also  contended  by  the  appellant,  that  the  property  in  question 
was  not  sufficiently  described  for  the  purpose  of  being  identified,  and 
that  the  name  either  of  the  property  or  of  the  occupying  tenant,  ought  to 
have  been  given  in  the  fourth  column. 

It  was  shown  that  Neasdon  was  not  a  street,  lane,  or  like  place,  and 
that  the  property  was  not  situate  in  any  street,  lane,  or  like  place,  but 
was  known  by  the  name  of  "  The  Grove,  Neasdon." 

The  revising  barrister  was  of  opinion  that  the  words  «  house  and  land, 
as  occupier,"  in  the  third  column,  together  with  the  word  "Neasdon"  in 
the  fourth  column,  amounted  to  a  sufficient  description  of  the  property ; 
and  he  overruled  the  objection,  and  retained  the  name,  with  20^.  costs. 
If  the  court  of  Common  Pleas  shall  be  of  opinion  *either  that 
the  words  "  in  this  parish,"  in  the  second  column  of  the  register, 
do  not  necessarily  mean  «  in  the  parish  of  Willesden,"  or  thj^t  the  pro- 
perty, as  above  described,  was  not  sufficiently  described  for  the  purpose  of 
being  identified,  then  the  notice  is  to  be  expunged :  but,  if  the  court  of 
Common  Pleas  shall  agree  with  the  revising  barrister  on  both  of  these 
points,  then  the  name  is  to  be  retained. 

Cockbum^  (with  whom  were  Kinglake^  Serjt.,  and  H.  T,  ^t/dnsony)  for 
the  appellant,  (a)  The  qualifying  property  is  not  sufficiently  described 
for  the  purpose  of  being  identified.     The  description  should  have  been 

(a)  The  first  objection  was  abandoned  as  ontenable. 


*17] 
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"The  Grove,  Neasdon,"  the  name  by  which  it  is  known,  according  to 
the  directions  contained  in  schedule  (A),  Nos.  2  and  3,  to  the  6  &  7  Vict. 
c.  18,  ss.  4,  5.  In  Eckersleijy  app.,  Barker ^  resp.,  7  M.  &  G.  76,  8  Scott, 
N.  R.-899,  TiNDAL,  C.  J.,  in  giving  the  opinion  of  the  court,  says: 
<<The  direction  at  the  head  of  the  form  No.  2,  appears  to  us  to  intend, 
that,  if  a  house  be  in  a  street,  lane,  or  other  like  place  in  the  parish,  the 
street  or  lane  shall  be  mentioned  ;  and  that,  if  the  houses  be  numbered, 
the  number  also  shall  be  given ;  but  that,  if  the  house  and  premises  be 
not  in  a  street  or  lane,  or  other  like  place,  but  are  in  a  road,  or  on  a 
common,  or  the  like,  then  the  name  of  the  property  shall  be  given,  if 
known  by  any,  or  the  name  of  the  occupying  tenant." 

^rnoldy  for  the  respondent.  The  description  is  sufficient.  [Maule,  J, 
The  case  is  somewhat  defective,  in  not  stating  what  Neasdon  is.  It  may 
be  that  it  is  a  place  consisting  only  of  the  house  and  land  occupied 
by  the  voter.  Cockbum.  That  defect  may  be  supplied.  But,  what- 
ever Neasdon  may  be,  at  all  events  the  name  of  •the  qualifying  ^^^r. 
property  is  "  The  Grove."]  By  the  third  section  of  the  6  &  7  *• 
Vict.  c.  18,  the  clerk  of  the  peace  is  required  to  cause  certain  forms  of 
precepts,  notices,  and  lists  to  be  printed  and  delivered  to  the  overseers ; 
and  by  section  4,  the  overseers  are  required  to  call  upon  all  persons  en- 
titled to  vote,  whose  names  are  not  on  the  register,  or  who  do  not  retain 
the  same  qualification  or  continue  in  the  same  place  of  abode  as  described 
in  the  register,  to  send  in  their  claims.  Now,  it  does  not  appear,  upon 
the  face  of  this  case,  that  the  name  of  Hall  was  inserted  in  the  list  in 
consequence  of  any  claim  made  by  him :  on  the  contrary,  the  case  rather 
shows  that  he  was  already  on  the  register.  The  sixth  section  enacts, 
"that  the  list  of  claimants  (if  any)  so  to  be  made  out  by  the  overseers  of 
every  parish  or  township,  together  with  the  said  copy  of  the  register, 
with  the  marginal  additions  respectively  as  aforesaid,  (in  sect.  5,)  for  the 
time  being,  relating  to  the  same  parish  or  township,  shall  be  deemed  to 
be  the  list  of  voters  of  such  parish  or  township  for  the  county  within 
which  l^uch  parish  or  township  may  be  situate."  It  by  no  means  follows 
that  the  same  particularity  is  requisite  in  the  list  of  voters  as  in  the  list 
of  claimants.  Assuming,  however,  that  this  was  a  claim,  all  the  requisites 
of  the  act  have  been  sufficiently  complied  with.  The  name  of  the  pro- 
perty is  given,  and  also  the  name  of  the  occupying  tenant.  [Maule,  J. 
How  does  it  appear  that  the  party  occupies  the  farm  in  respect  of  which 
he  claims  ?]  He  is  stated  to  be  the  occupier,  and  his  place  of  abode, 
and  the  local  description  of  the  property,  are  given.  If  the  name  of  the 
occupier  be  given,  it  is  not  necessary  to  add  the  name  of  the  property, 
[TiNDAL,  C.  J.  J\ron  constat  that  the  voter  is  the  occupier  of  the  pro- 
perty mentioned  in  the  fourth  column.  Erle,  J.  The  fortieth  section 
enacts  that,  «'  if  any  person  whose  name  is  included  in  any  such  list,  or 
his  place  of  abode,  or  the  *nature  or  description  of  his  qualifica-  r#^Q 
tion,  shall  in  the  judgment  of  the  revising  barrister  be  insufficiently 
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described  for  the  purpose  of  being  identified,  such  barrister  shall  expunge 
the  name  of  every  such  person  from  such  list,  unless  the  matter  or  matters 
80  omitted  or  insufficiently  described,  be  supplied  to  the  satisfaction  of 
such  barrister  before  he  shall  have  completed  the  revision  of  such  list,  in 
which  case  he  shall  then  and  there  insert  the  same  in  such  list."  The 
real  question,  therefore,  is,  whether  or  not  the  barrister  was  right  in  de- 
ciding tiiat  the  qualification  of  the  voter  was  sufficiently  described.]  The 
case,  then,  resolves  itself  into  a  mere  question  of  fact,  which  the  barrister 
has  decided. 

Cockbumy  in  reply.  The  6  &  7  Vict.  c.  18,  shows,  (ss.  3,  4,  5, 6,)  that 
the  old  register  is  to  be  taken  to  be  in  force  with  reference  to  those 
persons  who  retain  the  same  qualification,  and  continue  in  the  same  place 
of  abode,  as  therein  described.  The  duty  of  the  overseers  is,  to  publish 
that  part  of  the  preceding  year's  register  furnished  to  him  by  the  clerk 
of  the  peace,  together  with  a  list  of  new  claims.  Under  the  2  W.  4,  c. 
45,  s.  37,  the  overseers  were  to  give  notice  yearly,  requiring  all  persons 
entitled  to  vote  and  not  already  on  the  register  to  send  in  their  claims 
according  to  a  prescribed  form :  and  by  sect.  38,  it  is  enacted,  that  the 
overseers  shall  «<  make  out,  or  cause  to  be  made  out,  a  list  containing  the 
names  of  all  persons  who  shall  be  upon  the  register  for  the  time  being  as 
such  voters,  and  also  the  names  of  all  persons  who  shall  claim  as  afore- 
said to  be  inserted  in  such  last-mentioned  list  as  such  voters ;  and  in 
every  list  so  to  be  made  by  the  overseers  as  aforesaid,  the  Christian  name 
and  surname  of  every  person  shall  be  written  at  full  length,  together  with 
*201  ^^  plsLce  of  his  abode,  the  nature  of  his  qualification,  and  the  local 
or  *other  description  of  such  lands  or  tenements,  as  the  same  are 
respectively  set  forth  in  his  claim  to  vote,  and  the  name  of  the  occupy- 
ing tenant,  if  stated  in  such  claim."  The  voter,  therefore,  must  originally 
have  made  a  claim,  which  must  have  contained  all  that  it  is  contended  is 
required  here.  Erle,  J.,  referred  to  the  latter  part  of  the  forty-second 
section  of  the  2  W.  4,  c.  45,  and  the  fortieth  section  of  the  6  &  7  Vict, 
c.  18.]  The  power  to  rectify  mistakes  and  to  supply  omissions  applies 
only  to  cases  where  there  has  been  no  objection.  [Erle,  J.  The  bar- 
rister finds  that  the  description  was  sufficient.]  Putting  the  third  and 
fourth  columns  together,  he  expresses  an  opinion  that  they  amounted  to 
a  sufficient  description  of  the  property:  but  he  submits  it  to  the  judg- 
ment of  the  court  whether  or  not  he  is  right  in  his  conclusion.  The 
registration  act  expressly  requires  that  the  property  shall  be  described  by 
its  name,  if  it  is  known  by  a  name ;  and  it  is  extremely  important  that 
full  and  accurate  information  should  be  given.  [Maule,  J.  You  do  not 
object  to  the  claim.]  The  objector  has  nothing  to  do  with  the  claim.  The 
whole  process  of  revision  deals  with  the  list^  which  is  all  the  objector 
sees.  It  must  be  presumed  that  the  overseers  have  done  their  duty,  and 
made  the  list  in  conformity  v^ith  the  claim. 

TiNDAL,  C.  J.     This  appears  to  me  to  be  a  question  of  fact  for  the 
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determination  of  the  revising  barrister, — ^whether  there  was  sufficient  on 
the  register  to  identify  the  property.     This  is  not  the  case  of  an  objection 
to  tlie  claim  sent  in  by  the  party,  nor  is  it  an  objection  to  the  overseer's 
list;  in  either  of  which  cases  the  question  would  have  been,  whether 
the  description  of  the  property  inserted  in  the  fourth  column  of  the  forms 
given  in  schedule  (A),  Nos.  2  and  3,  was  a  sufficient  compliance  with  the 
act.     But  here,  the  objection  arose  *  before  the  revising  barrister     r^oi 
ou  the  register.     He  has  before  him  so  much  of  the  old  register 
as  the  clerk  of  the  peace  has  furnished  to  the  overseers ;  and  he  has,  in 
addition,  the  list  of  new  claims  sent  in  by  the  parties  themselves.     We 
must  look  at  the  fortieth  section  of  the  6  &  7  Vict.  c.  18,  and  see  whether 
the  objection  can  apply  to  the  course  then  taken.     That  section  enacts, 
('that  the  revising  barrister  shall  correct  any  mistake  wbich  shall  be 
proved  to  him  to  have  been  made  iii  any  list,"  that  is,  any  slight  and 
unimportant  blunder,  by  which  no  person  could  have  been  misled,  and 
by  the  correction  of  which  no  person  could  be  prejudiced :  it  then  goes 
on,  <^  and  shall  expunge  the  name  of  every  person  whose  qualification, 
as  stated  in  any  list,  shall  be  insufficient  in  law  to  entitle  such  person  to 
vote  ;"  and  that  is  the  main  and  important  object  of  the  inquiry  before 
him :  then,  after  directing  that  the  barrister  shall  also  expunge  from  the 
list  the  name  of  any  person  who  shall  be  proved  to  him  to  be  dead,  the 
clause  proceeds — "and  wherever  the  Christian  name,  or  the  place  of 
abode,  or  the  nature  of  the  qualification,  or  the  local  or  other  description 
of  the  property  of  any  person  who  shall  be  included  in  any  such  list,  and 
the  name  of  tbe  occupying  tenant  thereof,  shall  be  wholly  omitted,  in 
any  case  where  the  same  is  by  this  act  directed  to  be  specified  therein,  or 
if  any  person  whose  name  is  included  in  any  such  list,  or  his  place  of 
abode,  or  the  nature  or  description  of  his  qualification,  shall,  in  the  judg- 
ment of  the  revising  barrister,  be  insufficiently  described  for  the  purpose 
of  being  identified,  such  barrister  shall  expunge  the  name  of  eveiy  such 
person  from  such  list;"  leaving  it,  therefore,  as  a  question  for  the  barris- 
ter, whether  the  particulars  of  description  are  or  are  not  sufficient  for  the 
identification  of  the  party  or  the  qualification.     And  even  if  he  finds  the 
description  insufficient,  he  is  not  absolutely  bound  to  expunge  the  name 
of  the  party  from  the  list,  ♦but  only  <«  unless  the  matter  or  matters     j-^qo 
so  omitted  or  insufficiently  described  be  supplied  to  the  satisfac-     ^ 
tion  of  such  barrister  before  he  shall  have  completed  the  revision  of  such 
list,  in  which  case  he  shall  then  and  there  insert  the  same  in  such  list." 
Then,  after  providing  «'that,  whether  any  person  shall  be  objected  to  or 
not,  no  evidence  shall  be  given  of  any  other  qualification  than  that  which 
is  described  in  the  list  of  voters  or  claim,  as  the  case  may  be,  nor  shall 
the  barrister  be  at  liberty  to  change  the  description  of  the  qualification 
as  it  appears  in  the  list,  except  for  the  purpose  of  more  clearly  and  accu- 
rately defining  the  same,"  the  clause  goes  on  to  enact,  that,  «  where  the 
rame  of  any  person  inserted  in  any  list  of  voters  shall  have  been  objected 
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to  bv  the  overseers,  or  by  any  other  person,  and  such  other  person  so 
objeuling  shall  appear  by  himself,  or  by  some  one  on  his  behalf,  in  sup- 
port of  such  objection,  and  shall  prove  that  he  gave  the  notice  or  notices 
respectivel)-  required  by  this  act  to  be  given  by  him,  every  such  barrister 
shs^ll  then  require  it  to  be  proved  that  the  person  so  objected  to  was  en- 
titled, on  the  last  day  of  July  then  next  preceding,  to  have  his  name  in- 
serted in  the  list  of  voters  in  respect  of  the  qualification  described  in  such 
list ;  and  in  case  the  same  shall  not  be  proved  to  the  satisfaction  of  such 
barrister,  or  in  case  it  shall  be  proved  that  such  person  was  then  incapa- 
citated by  any  law  or  statute  from  voting  in  the  election  of  members  to 
serve  in  parliament,  such  barrister  shall  expunge  the  name  of  every  such 
person  from  the  said  lists."  That  leaves  it  altogether  as  a  question  of 
fact  for  the  determination  of  the  barrister  whether  the  nature  or  descrip- 
tion of  the  qualification  is,  in  his  judgment,  sufficiently  described  for  the 
purpose  of  being  identified.  In  this  case  it  was  contended  before  the 
revising  barrister,  on  behalf  of  the  appellant,  that  the  premises  were  not 
^201  sufficiently  described  for  the  'purpose  of  identification.  He,  how- 
ever, says,  he  thought  the  description  sufficient.  When,  there- 
fore, the  party  appeals  to  us,  and  we  can  see  no  reason,  upon  the  evidence 
that  was  before  the  barrister,  for  saying  that  the  conclusion  he  came  to  is 
wrong,  we  must  affirm  his  decision. 

CoLTMAN,  J.  It  also  appears  to  me  that  the  decision  of  the  revising 
barrister  ought  to  be  affirmed.  The  question  before  him  seems  to  have 
arisen  upon  the  construction  of  the  fortieth  section  of  the  6  &  7  Vict, 
c.  18,  viz.,  whether,  under  the  circumstances,  he  was  justified  in  finding 
that  the  property  was  sufficiently  described  for  the  purpose  of  identifica- 
tion ;  and  that  is  the  substantial  point  he  has  reserved  for  our  decision. 
The  matter  is  one  that  is  by  the  act  itself  expressly  referred  to  the  barris- 
ter. If  he  has  formed  a  judgment  upon  it,  it  seems  to  roe  that  his  deci- . 
sion  is  conclusive,  and  that  we  are  not  authorized  to  look  further.  At  all 
events,  there  is  nothing  in  this  case  that  necessarily  shows  us  that  the 
barrister  has  come  to  a  wrong  conclusion. 

Maule,  J.  I  also  think  that  this  is  not  a  question  of  the  description 
that  parties  aggrieved  by,  or  dissatisfied  with,  the  decision  of  the  revis- 
ing barrister,  are,  by  sect.  42  of  the  6  &  7  Vict.  c.  18,  enabled  to  bring 
before  this  court  by  way  of  appeal.  The  decision  of  the  barrister  is, 
that,  in  his  judgment,  the  description  of  the  property  was  sufficient  for 
its  identification.  That  can  only  be  decided  as  a  question  of  fact.  The 
only  way  in  which  it  can  be  put  as  a  question  of  law,  is,  that  by  no  pos 
sibility,  and  under  no  circumstances,  could  «  Neasdon"  be  a  good  de- 
scription. But,  how  can  we,  with  the  facts  that  are  now  before  us,  say 
that  the  description  is  insufficient  ?  «  Oxford  Street,"  which  we  all  know 
•241  *^  ^^  almost  two  miles  long,  undoubtedly  would  not  do :  but 
«  Oxford  *court,"  if  it  were  shown  to  contain  but  one  house,  would 
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do.     The  legislature  clearly  intended  that  the  revising  barrister  should 
De  a  judge  without  appeal  upon  questions  of  fact  only. 

Erle,  J.  I  also  am  of  opinion  that  the  decision  of  the  revising  barrister 
in  this  case  must  be  affirmed.  Throughout  the  act  there  is  no  specific 
requirement  that  the  name  of  the  property  should  be  in  the  old  register. 
I  say  that,  because  the  question  before  us  arises  under  the  first  part  ot 
the  fortieth  section.  The  barrister,  of  his  own  head,  or  on  any  objection, 
is  to  hold  an  inquiry  as  to  the  sufficiency  of  the  qualification  as  stated  in 
the  list ;  and,  when  those  questions  are  disposed  of,  he  is  to  go  into  the 
real  question  of  qualification.  The  clause  goes  on  to  provide,  that, 
«  wherever  the  Christian  name,  or  the  place  of  abode,  or  the  nature  of 
the  qualification,  or  the  local  or  other  description  of  the  property  of  any 
person  who  shall  be  included  in  any  such  list,  and  the  name  of  the  occu- 
pying tenant  thereof,  shall  be  wholly  omitted  in  any  case  where  the  same 
is  by  this  act  directed  to  be  specified  therein,  or  if  any  person  whose 
name  is  included  in  any  such  list,  or  his  place  of  abode,  or  the  nature  or 
description  of  his  qualification,  shall  in  the  judgment  of  the  revising  bar- 
rister be  insufficiently  described  for  the  purpose  of  being  identified,  such 
barrister  shall  expunge  the  name  of  every  such  person  from  such  list." 
On  the  part  of  the  appellant  it  was  contended  before  the  revising  barrister 
that  the  property  was  not  sufficiently  described  for  the  purpose  of  its 
identification.  The  barrister  says  that,  in  his  judgment,  it  was  sufficiently 
described :  «nd  that  question  is  referred  to  us.  The  revising  barrister 
having  found  that  issue  in  the  affirmative,  we  cannot  interfere. 

Decision  affirmed,  without  costs 


•city  of  LINCOLN.  [•25 

JAMES  HITCHINS,  Appellant,  THOMAS  BROWN,  Respond- 
ent.    JVbv.  20. 

la  a  Docice  of  claim  to  be  inierted  in  a  list  of  Toten  for  a  city  or  borough,  pursuant  to  the  6  & 
7  Vict  c.  18,  8.  16,  ached.  (B)  No.  6,  it  ii  enough  to  describe  the  nature  of  the  qualification 
in  the  third  column  of  the  form  aa  **  house/'  notwithstanding  the  qualification  in  reality 
consists  in  the  occupation  of  two  bouses  in  immediate  suocesBion,  provided  the  whole  qvali- 
fication  is  accurately  described  in  the  fourth  column. 

And  semble,  that,  at  all  events,  the  misdescription,  if  any,  is  amendable  under  s.  40. 

William  Upton  appeared  to  have  given  due  notice  of  his  claim  to  have 
nis  name  inserted  in  the  list  of  persons  entitled  to  vote  in  respect  of 
property  occupied  within  the  parish  of  St.  Peter-at-Arches.  The  notice 
of  his  claim  was  as  follows : — 

^  Notice  of  claim. 

"To  the  overseers  of  the  parish  of  St.  Peter-at-Arches,  in  the  city  of 
Lincoln. 

"  I  hereby  give  you  notice  that  I  claim  to  have  my  name  inserted  in 
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the  list  made  by  you  of  persons  entitled  to  vote  in  the  election  of  mem- 
bers for  the  city  of  Lincoln ;  and  that  the  particulars  of  my  qualification 
and  place  of  abode  are  stated  in  the  columns  below.  Dated  the  23d  day 
of  August,  1845 : — 


Christian  Name  and 
Surname  of  the  Claim- 
ant, at  full  length. 

Place  of  Abode. 

Nature  of 
Qualification. 

Street,  Lane,  &c.,  where 
the  Property  is  situate, 
&c.,  to  here  the  Right  de- 
pends on  Property. 

William  Upton. 

Muck  Lane,  Saint 
Peter-at-Arches, 
Lincoln. 

House. 

No.  5^,  Muck  Lane, 
St.Peter-at-Arches, 
Lincoln;  and  pre- 
viously in  the  occu- 
pation of  a  house 
No.  21,    St.  Mary 
St.,  in  the  parish 
of    St.     Mary    le 
Wigford,  Lincoln. 

«  WilUam  Upton." 

•26] 


•He  proved  that  he  had  occupied  the  two  houses  described  in 
the  fourth  column  of  his  claim,  in  immediate  succession,  and  had 
done  all  the  things  required  by  law  to  entitle  him  to  have  his  name  in- 
serted. The  insertion  of  his  name  was  duly  objected  to  by  James  Hit- 
chins,  a  registered  voter  for  the  said  city,  on  the  ground  that  the  nature 
of  his  qualification  was  insufficiently  described  for  the  purpose  of  being 
identified.  On  behalf  of  William  Upton  it  was  argued — first,  that  this 
description  was  sufficient — secondly,  that,  if  not,  the  revising  barrister 
had  power  to  correct  the  same. 

The  barrister  decided  that  the  nature  of  the  qualification  was  not  suffi- 
ciently described  for  the  purpose  of  being  identified ;  but  at  his  request, 
he  altered  the  statement  as  follows : — 


Christian  Name 
and  Surname. 

Place  of  Abode. 

Nature  of 
Qualification. 

Street,  ice,  where  Pro- 
perty situate,  &.c. 

WiUiam  Upton. 

Muck  Lane,  Saint 
Peter-at-ArcheSy 
Lincoln. 

Houses    occupied 
in      immediate 
succession. 

21,  St.  Mary  Street, 
St.  Mary  le  Wig- 
ford,  and  5^,  Muck 
Lane,  St-  Peter-at- 
Arches. 

and  inserted  his  name,  with  such  alterations,  in  the  list. 

The  claims  of  ten  other  persons  whose  right  to  have  their  names  in- 
serted in  the  list  depended  upon  the  same  state  of  facts,  were  consolidated 
with  the  principal  case. 

Mannings  Serjt.,  for  the  appellant.  The  qualification  was  improperly 
described  in  the  third  column,  as  it  originally  stood  ;  and  the  misdescrip- 
tion was  one  that  the  revising  barrister  hdd  no  power,  under  the  act,  to 
♦271  correct.  In  Bartlett^  app.>  Gibbs^  resp.,  5  M.  &  G.  81, 7  Scott,  N. 
R.  609,  the  description  was  •precisely  the  same  as  occurs  here ; 
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and  it  was  held  insufficient  and  undmendable.  [Tindal,  C.  J.  The  two 
cases  are  not  identical.  This  is  the  case  of  an  objection  to  the  claim  ; 
*n  BarUettj  app.,  Gibhsj  resp.,  the  objection  was  to  the  description  as  it 
appeared  on  the  list  of  voters ;  besides,  here,  the  fact  of  the  successive 
occupations  appears  in  the  fourth  column,  whereas  there  it  was  nowhere 
noticed.]  The  first  distinction  pointed  out  makes  the  present  objection 
stronger;  for,  here,  the  mistake  is  by  the  voter  himself:  and  the  second 
makes  no  substantial  difference  ;  the  act  requires  that  the  nature  of  the 
.qualification  be  truly  stated  under  the  proper  head.  Any  person  looking 
at  the  third  column,  and  knowing  that  the  qualification  there  stated  was 
not  the  true  one,  was  not  bound  to  look  elsewhere  to  see  if  the  misde* 
scription  was  aided  by  any  other  part  of  the  paper.  If  the  mistake  is  to 
be  helped  out  by  the  fourth  column,  why  might  not  the  claimant  pray  in 
aid  a  note  sent  to  the  overseers  at  the  same  time  with  the  claim  .^ 
[Eble,  J.  Resort  must  be  had  to  the  fourth  column  to  ascertain  the 
locality  of  the  qualification.]  The  nature  of  the  qualification  is  to  be 
looked  for  in  the  third  column  ;  and  it  is  no  answer  that  the  additional 
trouble  to  a  party  who  is  inquiring  into  one  vote  only,  is  inconsiderable. 
The  question  is,  whether  the  requirements,  of  the  act  are  to  be  complied 
\^'ith,  or  whether  the  party  may  substitute  something  which  may  or  may 
not  convey  an  equal  amount  of  information.  [Tindal,  C.  J.  The  most 
you  can  insist  on  is,  that  "house"  should  have  been  '<  houses."]  That 
would  not  be  enough  :  it  should  have  been  "  houses  occupied  in  succes- 
sion," as  was  held  in  Bartlett^  app.,  Gibbs^  resp.  A  party  might  occupy 
two  houses,  each  of  the  value  of  10/.,  simultaneously ;  a  good  qualifica- 
tion, but  totally  different  from  that  now  set  up.  By  the  6  &  7  Vict.  c.  18, 
s.  40,  the  barrister  is  empowered  in  certain  cases  to  amend  mistakes, 
•««  provided  always,  that,  whether  any  person  shall  be  objected  to  «oq 
or  not,  no  evidence  shall  be  given  of  any  other  qualification  than  ^ 
that  which  is  described  in  the  list  of  voters  or  claim,  as  the  case  may  be, 
nor  shall  the  barrister  be  at  liberty  to  change  the  description  of  the  quali- 
fication as  it  appears  in  the  list,  except  for  the  purpose  of  more  clearly  and 
accurately  defining  the  same."  The  matter  here  in  question  is  clearly 
within  the  prohibitory  part  of  that  section.  The  barrister  may  correct 
mistake  and  misdescriptions  in  the  fourth  column;  but  to  the  third 
column  the  prohibition  applies.  It  is  only  upon  that  principle  that  the 
case  of  Bartlettj  app.,  Gibhsj  resp.,  can  be  supported. 

Clarke^  Serjt.,  contra,  was  stopped  by  the  court. 

Tindal,  C.  J.  It  appears  to  me  that  the  description  of  the  qualifica- 
tion in  this  ease  was  perfectly  correct  as  it  originally  stood,  and  complied 
with  all  that  the  act  requires.  The  question  turns  upon  the  fifteenth  sec- 
tion of  the  6  &  7  Vict.  18,  and  also  on  the  schedule  (B),  No.  6.  Section 
15  enacts,  <«  that  every  person  whose  name  shall  have  been  omitted  in  any 
list  of  voters  for  any  city  or  borough  so  to  be  made  out  as  aforesaid,  and 
who  shall  claim  as  having  been  entitled  on  the  last  day  of  July  then  next 
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preceding  to  have  his  name  inserted  therein,  and  every  person  desirous 
of  being  registered  for  a  different  qualification  than  that  for  which  his 
name  appears  in  the  said  list,  shall,  on  or  before  the  25th  of  August  in 
that  year,  give  or  cause  to  be  given  a  notice,  according  to  the  form 
numbered  (6),  in  the  said  schedule  (B),  or  to  the  like  effect,  to  the  over- 
seers of  that  parish  or  township  in  the  list  whereof  he  shall  claim  to  have 
his  name  inserted ;  or,  if  he  shall  claim  as  a  freeman  of  any  city  or 
borough,  or  place  sharing  in  the  election  therewith,  then  he  shall,  in  like 
^291     manner,  •give  or  cause  to  be  given  to  the  town-clerk  of  such  city, 
borough,  or  place,  according  to  the  form  numbered  7,  in  the  said 
schedule  (B),  or  to  the  like  effect ;  and  the  overseers  and  town-clerks  re- 
spectively shall  include  the  names  of  all  persons  so  claiming  as  aforesaid 
in  lists,  according  to  the  forms  numbered  8  and  9,  respectively  in  the  said 
schedule  (B)."   The  third  column  of  the  form  No.  6,  referred  to,  is  headed 
<<  Nature  of  qualification,"  and  is  intended  to  denote  the  general  character 
of  the  qualification ;  and  the  fourth  column  is  a  mere  exposition  of  the 
third,  as  appears  from  the  heading — «<  Street,  lane,  or  other  place  in  the 
parish,*  or  township,  where  the  property  is  situate,  and  number  of  the 
house  (if  any).    [When  the  right  depends  on  property  .y^   Evidently  show- 
ing, by  the  words  in  italics,  that  this  is  a  list  of  persons  claiming  to  be 
entitled  to  vote  in  respect  of  property,  and  that  the  whole  application  of 
the  fourth  column  is  where  the  right  depends  on  property,  as  contradis- 
tinguished from  the  claims  to  vote  as  freemen  or  in  respect  of  reserved 
rights.     I  therefore  think  the  third  column  is  satisfied  by  showing  a 
"  house"  qualification,  and  the  fourth,  by  showing  an  occupation  of  two 
houses  in  immediate  succession.     One  cannot  suppose  that  the  third 
column  was  intended  to  be  as  precise  and  explicit  as  the  fourth ;  other- 
wise the  fourth  would  have  been  unnecessary.     In  the  case  of  Bartlett^ 
app.,  Gibbs^  resp.,  the  right  of  voting  depended  on  the  successive  occupa- 
tion of  two  houses ;  and  the  fourth  column  did  not  really  describe  the 
qualification  of  the  voter  so  as  to  be  susceptible  of  identification.  It  seems 
to  me  that  that  case  was  rightly  decided,  and  that  this  case  also  will  be 
well  decided  by  holding  that  the  directions  of  the  act  have  been  suffi- 
ciently complied  with  in  the  framing  of  this  notice. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  This  case  is  distinguishable 
•301  ^^°"^  Bartletty  app.?  GibbSy  resp.  •There  the  substantial  qualifi- 
cation of  the  voter  was  not  set  out  in  the  list :  his  real  qualifica- 
tion was,'  the  occupation  of  two  houses  in  succession ;  whereas  the 
qualification  set  out  was,  the  occupation  of  one  house  only.  I  therefore 
think  the  claim  in  this  case  was  sufficient  as  it  originally  stood.  I  also 
think  the  revising  barrister  was  well  warranted  in  amending  the  descrip- 
tion, and  that  this  is  precisely  the  sort  of  case  that  the  fortieth  section 
contemplated.  The  barrister  is  prohibited  from  changing  the  qualifica- 
tion, except  for  the  purpose  of  more  clearly  and  accurately  defining  the 
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same.     Here,  the  qualification  remains  substantially  the  same  as  before 
the  amendment ;  only  it  is  a  little  more  clearly  and  accurately  defined. 

Maule,  J.  I  nave  not  heard  the  whole  of  tlie  argument;  but,  so  far 
as  I  have  heard  it,  I  see  no  reason  to  doubt  the  correctness  of  the  conclu- 
sion at  which  the  rest  of  the  court  have  arrived. 

Erle,  J.  I  also  think  the  barrister  has  done  right  in  making  the 
amendment.  The  description  of  the  qualification  as  it  originally  stood 
was,  I  think,  sufficient.  The  nature  of  the  qualification  is  «  house,"  and 
it  is  that  description  of  house  qualification  that  is  mentioned  in  the  2  W.  4, 
c.  45,  s.  28,  viz.,  diflferent  premises  occupied  in  immediate  succession. 
It  is  to  the  fourth  column  that  parties  are  referred  for  a  more  strict  and 
accurate  description  of  the  property.  In  Bartlett^  app«i  Gibbsy  resp.,  the 
qualification  was  insufficiently  described :  it  was  described  as  situate  in 
"  East  Street ;"  but,  when  the  parties  came  before  the  barrister,  it  was 
found  the  qualification  consisted  of  the  occupation  of  two  houses  in  imme- 
diate succession,  and  not  merely  of  a  house  situate  in  <<East  Street." 

Decision  afiSrmed,  with  costs. 


•county  of   NOTTINGHAM,  NORTHERN   DIVISION.  [*31 

JAMES  ASHMORE,  Appellant,  FREDERIC  LEES,  Respondent. 

JVov.  20. 

The  inmates  of  an  hospital  in  (he  county  of  Vork,  founded  and  endowed  by  the  duke  of  N.  in 
1673,  claimed  to  be  registered  for  the  county  of  Nottingham. 

It  appeared  that  the  revenues  of  the  hospital  were  derived  from  lands,  and  corn-rents  in  lieu  of 
tithes  of  lands,  in  Yorkshire  and  Nottinghamshire,  which  were  vested  in  trustees;  that  the 
whole  formed  one  fund,  out  of  which  the  trustees  paid  a  weekly  stipend  to  each  inroste ; 
that,  originally,  each  inmate  received  2«.  6d.  a  week,  and  a  certain  yearly  allowance  of  coals 
and  clothing;  but  that  the  weekly  payment  had  subsequently  been  increased  to  10s.;  that, 
by  one  of  the  constitutions  of  the  charity,  it  was  provided,  that,  if  at  the  end  of  any  year 
there  should  be  found  in  the  treasury  of  the  hospital  above  100/.,  the  surplus  should  be 
divided  amongst  the  pensioners ;  and  that  the^  appointment  was  for  Ufe,  no  instance  of  dis- 
missal being  known. 

By  an  act  of  parliament  modifying  the  constitutions  of  the  charity,  it  was  provided,  that,  in- 
stead of  having  the  surplus  revenues  distributable  amongst  the  original  number  of  pensioners, 
additional  pensioners  should  be  chosen ;  and  the  trustees,  under  the  direction  of  the  duke, 
were  empowered  and  directed,  from  time  to  time,  to  add  as  many  more  pensioners  as  the 
revenues  of  the  hospital  would  allow,  (leaving  a  sufficient  surplus  for  repairs  and  incidental 
expenses ;)  and  the  trustees  were,  under  the  directions  of  the  duke,  to  pay  the  pensioners 
luch  fixed' ttiptndt  at  they  should  think  fit,  (having  regard  to  the  revenues  of  the  hospital,) 
and  to  lessen  or  increase,  vary,  change,  and  alter  such  weekly  stipends,  as  they  should  find 
requisite,  so  that  the  stipends  should  at  no  time  be  reduced  behw  Ss,  6d,  a  week. 

The  revising  barrister  having  held  that  the  inmates  had  no  legal  or  equitable  interest  in  the 
funds  of  the  hospital  to  a  sufficient  amount  to  entitle  them  to  be  registered,  assuming  that 
they  had  no  absolute  right  to  more  than  3<.  6d.  per  week,  the  court  affirmed  his  decision. 

And  held,  that  the  rents  derived  from  the  lands  in  the  two  counties  might  be  apportioned. 

The  right  of  James  Ashmore  to  have  his  name  inserted  in  the  list  of 
voters  for  tne  parish  of  Harworth,  in  the  northern  division  of  the  county 
of  Nottingham,  was  objected  to,  and  the  notices  duly  proved.  His  name, 
place  of  abode,  and  nature  of  qualification,  appeared  in  the  list  as  fol« 
lows : — 
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Christian  Name  and 

Sarnameofthe 

Voter. 


Ashmore  James. 


Place  of  Abode. 


Shrewsbury  Hos- 
pital, Sheffield. 


Nature  of 
Qualification. 


Freehold  interest 
in  lands,  build- 
ings, corn-rents 
in  lieu  of  tithes. 


Street,  &c., 

w^here  Property 

situate,  &«. 


Harworth     and 
Styrrup. 


James  Ashmore  was  an  inmate  of  the  Shrewsbury  Hospital,  SheflSeld, 
in  the  county  of  York,  and  claimed  to  be  a  voter  for  the  northern  division 
of  Nottinghamshire,  as  being  entitled,  as  such  inmate,  to  an  equitable  life- 
estate  or  interest  in  lands  and  corn-rents  in  lieu  of  tithes,  arising  from 
lands  in  the  parish  of  Harworth  and  the  adjoining  township  of  Styrrup. 

The  Shrewsbiuy  Hospital  was  founded  in  pursuance  of  the  will  of 
Gilbert,  Earl  of  Shrewsbury,  by  Henry,  Duke  of  Norfolk,  in  or  about  the 
year  1673,  when  he  erected  die  hospital  at  SheflSeld,  and  made  certain 
statutes  and  constitutions  for  its  government :  and  in  the  year  1680,  by 
indenture,  the  said  duke,  in  pursuance  of  the  will  of  the  said  Earl  of 
Shrewsbury,  conveyed  certain  lands  and  tenements  to  trustees  for  the 
purpose  of  maintaining  the  hospital,  and  paying  the  inmates  and  pen- 
sioners according  to  the  said  constitutions.  The  hospital  has  been  further 
regulated  by  certain  private  acts  of  parliament  respectively  passed  in  the 
11  G.  1,  the  10  G.  3,  and  in  the  4  G.  4,  confirming  the  foundation  of  the 
said  hospital  and  the  constitutions  thereof,  subject  to  certain  changes  and 
modifications  duly  introduced  by  and  in  pursuance  of  the  said  statutes. 

There  are  now  twenty  male  inmates  of  the  said  hospital,  of  whom  the 

said  James  Ashmore  is  one ;  and,  as  such  inmates,  they  occupy  and 

enjoy  certain  rooms  and  premises  at  Sheffield,  in  the  county  of  York;  but 

^^o-j     they  *are  not  in  the  occupation  of  any  property  in  the  county  of 

Nottingham. 

By  the  said  constitutions  it  is  (amongst  other  things)  ordained,  that,  in 
the  said  hospital,  there  shall  be,  for  ever,  one  governor  and  twenty  poor 
persons,  who  shall  give  themselves  to  the  service  of  God,  and  to  pray  for 
the  prosperity  of  the  noble  family  of  the  founder  and  his  posterity ;  and 
that  the  said  governor  and  every  of  them  shall  enjoy  such  chambers,  rooms, 
and  accommodations,  firom  time  to  time,  for  their  lives*,  together  with  such 
stipend  and  all  other  allowances  as  are  thereinafter  to  every  of  them  limited 
and  appointed,  every  of  them  well  and  honestly  behaving  himself,  accord- 
ing to  the  said  statutes  and  constitutions. 

It  was  also  provided  by  the  said  constitutions,  that  the  said  Duke  of 
Norfolk,  and  his  heirs,  should  firom  time  to  time  nominate  the  governor, 
and  certain  persons  who  were  to  be  assistants  to  the  governor  in  the  dis- 
posal of  the  revenues  of  the  said  hospital :  and  they  were  to  receive  the 
rents  from  the  collector  and  lay  them  up  in  the  treasury  of  the  hospital : 
and  one  or  more  of  them  were  to  meet  monthly  with  the  governor  in  the 
hall,  and  pay  the  said  inmates  their  allowance  (as  thereinafter  limited  and 
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appointed)  out  of  the  moneys  in  the  treasure  house,  that  is  to  say,  2s.  6d, 
a  week  for  each  inmate,  ^Avhich  sum  has  since  been  considerably  increased 
under  the  powers  given  by  the  said  acts  of  parliament,)  and  also  to  every 
one  in  due  season,  two  wain-loads  of  pit  coals  for  one  whole  yearns  firing. 
And  the  assistants  aforesaid  were  also  from  time  to  time  to  advise  and 
assist  the  governor  in  buying  such  clothing  in  such  manner  as  thereinafter 
directed,  that  is  to  say,  to  every  man  a  purple  gown  in  seven  years,  for 
festival  days,  and  a  blue  one  every  two  years,  to  be  clothed  withal. 

It  was  also  further  provided  by  the  said  constitutions,  •that  a  r^oA 
register  should  be  kept  of  all  the  members  of  the  hospital  after 
their  regular  election ;  and  that  the  poor  men  should  be  widowers  or 
bachelors,  and  three-score  years  of  age  or  upwards,  unless  they  should  be 
particularly  dispensed  with  by  said  duke  or  his  heirs  ;  and  that,  for  elect- 
ing them,  the  said  governor  and  three  assistants,  or  the  major  part,  should, 
on  the  death  or  removal  of  every  poor  person,  present  the  names  of  two 
persons  for  every  void  place  to  the  said  duke,  or  his  heirs,  to  the  end  that 
the  said  duke,  or  his  heirs,  might  elect  one  or  more  to  the  vacant  place  or 
places ;  and  that  if  the  duke,  or  his  heirs,  should  neglect  to  choose  within  six 
weeks,  the  governors  and  assistants,  or  the  majority,  were  then  to  fill  up  the 
vacancy  or  vacancies :  provided  that  the  said  founder,  or  his  heirs,  might,  if 
he  or  they  thought  fit,  make  choice  of  a  poor  person  qualified  according  to 
the  statutes,  without  any  certificate  from  the  governor  and  assistants. 

It  was  further  provided  by  the  said  constitutions,  that  the  persons  to  be 
elected  should  be  chosen  from  Sheffield,  if  fit  persons  were  to  be  found 
therein,  the  poor  tenants  of  the  founder  and  his  heirs  to  have  the  prefer- 
ence :  and,  if  proper  persons  could  not  be  found  in  Sheffield,  the  said 
duke,  or  his  heirs,  might  choose  persons  qualified  according  to  the  statutes 
in  any  place  where  the  duke,  or  his  heirs,  had  lands  descended  to  him 
from  the  said  Gilbert,  Earl  of  Shrewsbury. 

The  persons  to  be  elected  were  to  be  poor  indigent  people,  well  esteemed 
of  for  godly  life  and  conversation,  and  of  good  condition,  and  peaceable 
and  quiet  amongst  their  neighbours,  and  such  as  by  persons  of  honest 
repute  should  be  judged  fit  objects  of  the  charity :  but,  if  it  should  so 
happen,  by  misinformation  or  mistake,  that  any  person  should  be  elected 
wanting  such  qualifications  as  are  in  the  statutes  required,  or  should 
•afterwards  marry  or  in  anywise  misbehave  themselves,  contrary  to  p«e 
the  said  rules  and  constitutions,  that  then  every  such  poor  person 
should  be  removed  and  expelled  by  the  governor  and  assistants  for  the 
time  being,  or  the  major  part,  and  another  chosen  in  his  place. 

It  was  further  provided  by  the  said  constitutions,  that  the  said  poor 
persons  were  to  employ  themselves  in  some  work  and  labour  according  to 
their  abilities  ;  that  no  one  was  to  lodge  with  any  of  the  said  poor  per- 
sons, or  be  admitted  to  inhabit  in  their  rooms,  without  ucense  as  therein 
mentioned  ;  and  that  none  of  the  said  poor  persons  should  lodge  abroad, 
wander,  or  beg  alms,  upon  pain  of  expulsion. 
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It  was  also  ordained  that  the  gowns  belonging  to  the  poor  persons 
should,  on  their  deaths,  go  to  their  successors ;  and  that,  on  the  year 
when  they  had,;io  gowns,  two  shirts  should  be  provided  for  the  men. 

It  was  also  provided,  that,  if  the  said  poor  persons  should  profanely 
curse  or  swear,  or  frequent  taverns  or  ale-houses,  or  remain  there  above 
an  hour  in  a  day,  or  be  drunk,  or  any  otherwise  misbehave  themselves, 
the  governor  and  assistants  might,  for  a  first,  second,  and  third  offence, 
impose  certain  specified  fines,  to  Be  stopped  out  of  their  weekly  allow- 
ances ;  and  that,  if  the  said  offender  should  be  incorrigible,  and  should 
not  reform  his  life,  then  the  offender  should  be  expelled :  provided  that 
the  governor  and  assistants,  and  the  duke,  or  his  heirs,  might  afterwards, 
at  their  pleasure,  restore  the  person  so  expelled. 

It  was  also  ordained  that  what  moneys  should,  at  the  end  of  every  year, 
remain  over  the  necessary  disbursements  thereby  authorized,  should  be 
put  into  the  common  treasury ;  and,  whenever  it  should  be  found  that 
there  remained  in  the  treasury  (all  necessary  charges  being  defrayed) 
above  100/.,  that  then  all  such  surplus  money  exceeding  100/.  should  be 
*361  ^^^^I'y  distributed  *amongst  the  poor  persons  according  to  the  pro- 
portion of  their  allowance. 

Certain  other  particular  regulations  were  made  by  the  said  constitu- 
tions ;  but  they  are  not  material  to  the  present  case.  No  power  of  ex- 
pulsion was  given,  except  those  which  are  above  set  out. 

It  was  further  ordained  that  the  said  duke,  and  his  heirs,  any  thing 
therein  contained  to  the  contrary  notwithstanding,  did  reserve  a  power  to 
himself  and  his  heirs,  for  ever,  to  alter,  dispense  with,  or  repeal,  at  his  or 
their  wills  or  pleasures,  any  of  the  said  statutes,  constitutions,  and  ordi- 
nances, and  to  add  such  new  ones,  from  time  to  time,  as  he  or  they  in 
their  wisdom  should  think  fit,  for  the  better  government  of  the  said  hos- 
pital :  provided  always  that  neither  the  said  duke  nor  his  heirs  should 
divert  or  diminish .  any  part  of  the  200/.  clear  yearly  revenue  which  was 
the  minimum  amount  originally  appointed  by  the  will  of  the  said  Earl  of 
Shrewsbury  for  the  maintenance  of  the  said  hospital,  when  he  directed  the 
same  to  be  founded. 

The  hospital,  as  it  now  exists,  is  governed  by  the  said  constitutions,  as 
modified  by  the  said  private  acts  of  parliament.  The  material  enactments 
of  the  said  acts  of  parliament,  with  reference  to  the  present  case,  are,  that, 
instead  of  having  the  surplus  revenues  distributable  amongst  the  original 
number  of  pensioners,  additional  pensioners  were  directed  to  be  chosen ; 
and  the  trustees,  under  the  direction  of  the  duke,  were  empowered  and 
directed,  from  time  to  time,  to  add  as  many  more  pensioners  as  the 
revenues  of  the  hospital  would  allow,  (leaving  a  sufficient  surplus  for 
repairs  and  incidental  expenses ;)  and  the  trustees  were,  under  the  direc- 
tions of  the  duke,  to  pay  to  the  pensioners  such  fixed  stipends  as  they 
should  think  fit,  (having  regard  to  the  revenues  of  the  hospital,)  and  to 
lessen  or  increase,  vary,  change,  and  alter  3uch  weekly  stipends,  ns 
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•they  should  find  requisite,  so  that  the  stipends  should  at  no  time      <^o^ 
be  reduced  below  3^.  6d.  a  weet  '- 

The  hospital  was  never  incorporated ;  and  the  estates  from  which  its 
revenues  arise  have  always  been,  and  are  now,  vested  in  trustees,  who 
hold  the  said  estates  in  trust  to  apply  the  revenues  for  the  purpose  of 
keeping  the  hospital  in  repair,  and  paying  the  pensioners  their  stipends 
and  allowances  of  coals  and  clothing,  and  also  paying  the  governor's 
salary,  and  other  .incidental  expenses  of  the  establishment,  according  to 
the  constitutions,  as  modified  by  the  acts  of  parliament.  The  trustees 
have  no  beneficial  interest  in  any  part  of  the  property.  Upon  a  trustee 
dying,  the  Duke  of  Norfolk  and  his  heirs,  or,  in  his  default,  the  surviving 
trustees,  nominate  a  new  trustee. 

The  revenues  of  the  hospital  arise  entirely  fix>m  real  property,  which  is 
partly  in  Yorkshire,  and  partly  in  Nottinghamshire.  The  Yorkshire  pro- 
perty forms  nearly  two-thirds  of  the  whole  in  value ;  and  the  remaining 
property  is  in,  or  arises  from  Harworth  and  Styrrup,  as  described  in  the 
list.  Such  residue  consists  partly  of  land  belonging  to  the  hospital,  and 
partly  of  corn-rents  in  Ueu  of  tithe,  arising  from  land  belonging  to  other 
parties.  The  revenues  from  the  different  estates  of  the  hospital  form  one 
general  fund,  out  of  which  the  expenses  of  the  establishment,  and  the 
allowances  of  the  pensioners,  are  paid,  without  any  distinction  as  to  the 
Yorkshire  or  Nottinghamshire  property. 

According  to  the  ordinary  usage  of  the  hospital,  the  pensioners,  when 
chosen,  enjoy  the  benefits  of  the  institution  as  long  as  they  live.  No 
instance  of  dismissal  appears  to  be  known. 

James  Ashmore,  the  person  named  in  the  list,  was  duly  appointed  an  in- 
mate of  the  said  hospital,  and,  as  such  inmate,  he  receives  a  fixed  stipend  of 
10^.  per  week,  and,  also,  the  allowance  of  coals  and  clothing,  •ac-     ^^^ 
cording  to  the  constitutions ;  but  neither  he,  nor  any  pensioner,     *• 
receives  any  thing  beyond  the  said  fixed  weekly  stipend  and  allowance. 

If  this  weekly  sum  and  the  average  annual  value  of.  his  allowance  for 
coals  and  clothing,  are  to  be  added  together,  and  are  to  be  considered 
as  arising  from  the  whole  of  the  real  estates  of  the  hospital,  and  to  be  ap- 
portionable  between  the  two  counties  of  Yorkshire  and  Nottinghamshire, 
according  to  the  relative  values  of  the  estates  in  each,  the  amount  of  the 
proportion  to  be  so  considered  as  arising  from  Nottinghamshire  would  be 
of  sufficient  value  to  entitle  him  to  be  placed  on  the  register,  provided  his 
interest  were,  in  other  respects,  sufficient ;  but,  if  the  value  of  the  coals 
and  clothing  is  not  to  be  taken  into  account,  then  the  proportion  of  the 
money  stipend  alone  would  be  insufficient.  The  original  stipend  of  2^.  6d. 
per  week,  and  the  subsequently  fixed  minimum  of  3^.  6rf.  per  weeif, 
would  be  quite  insufficient,  in  any  case ;  and,  if  the  land  and  corn-rents 
in  Nottinghamshire  are  not  to  be  added  together  in  estimating  the  total 
value  of  the  Nottinghamshire  property,  as  described  in  the  list,  the  value 
would,  in  no  case,  be  sufficient. 

VOL.  n.  5 
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On  the  part  of  the  objector,  it  was  contended  before  the  revising  bar- 
rister : — 

1.  That  James  Ashmore  had  not  a  life-interest  in  the  emoluments  he 
enjoyed  by  virtue  of  his  appointment  as  an  in-pensioner  of  the  hospital: 

2.  That,  if  he  had  a  life-interest  in  such  emoluments,  it  was  not  proved 
that  he  had  any  legal  or  equitable  estate  in  lands  or  tenements  in  the 
county  of  Nottingham ;  as  the  whole  real  estates  were  in  tw  o  different 
counties,  and  James  Ashmore  was  not  entitled  to  require  payment  of  his 
stipend  or  allowances,  or  any  part  of  tliem,  out  of  the  Nottinghamshire 
property  in  particular,  but  that  this  was  a  matter  in  the  discretion  of  the 
trustees : 

^oQ-i  3.  That,  even  if  he  had  an  equitable  estate  in  the  •Nottingham- 
shire property,  yet,  as  that  property  consisted  partly  of  lands  and 
partly  of  corn-rents  arising  from  lands  not  belonging  to  the  hospital,  these 
two  different  descriptions  of  property  could  not  be  joined  to  make  up  the 
requisite  value  for  the  franchise,  each  of  them  being,  singly,  insufficient 
fcr  the  purpose : 

4.  That  the  right  to  receive,  as  an  inmate  of  the  hospital,  the  said  weekly 
stipend,  and  the  said  allowances  of  coals  and  clothing,  (according  to  the 
said  constitutions  and  acts  of  parliament,)  did  not  constitute  a  sufficient 
equitable  estate  or  interest  in  the  real  property. out  of  the  rents  and  profits 
of  which  such  allowances  were  made,  to  entitle  James  Ashmore  to  be 
placed  on  the  register ;  and  that,  at  all  events,  the  value  of  the  allowances 
for  coals  and  clothing  could  not  be  taken  into  account,  to  make  up  the 
requisite  value. 

The  revising  barrister  decided  in  favour  of  the  objector  upon  the  second 
and  fourth  grounds,  and  expunged  the  name  from  the  register,  subject  to 
the  present  case. 

The  constitutions  and  the  several  acts  of  parliament  relating  to  tlie  hos- 
pital are  to  be  read  or  referred  to  as  part  of  the  case,  if  necessary. 

The  like  objections  applied  to  the  names  of  sixteen  other  persons  on  the 
list  of  the  parish  of  Harworth,  whose  cases  are  consolidated  with  the 
principal  case. 

MeltoTj  for  the  appellant.  Ashmore  and  the  other  inmates  of  this  hos- 
pital, whether  they  had  or  had  not  a  freehold  estate  in  the  lands  belonging 
thereto,  at  all  events  had  a  life-interest  in  the  emoluments  enjoyed  by  them. 
Simpsoriy  app.,  WUkinsony  resp.,  7  M.  &  G.  50,  8  Scott,  N.  R.  814. 
[Maule,  J.  The  first  and  third  objections  having  been  disallowed  by 
♦401  ^^  revising  barrister,  and  there  being  no  appeal  •against  his  deci- 
sion thereon,  those  points  are  not  now  open  to  discussion :  we  are 
only  authorized  by  the  6  &  7  Vict.  c.  18,  s.  42,  to  enter  into  such  ques- 
tions of  law  as  are  reserved  by  the  barrister  for  our  opinion.]  The  second 
objection  was,  that,  if  the  claimant  had  a  life-interest  in  such  emoluments, 
it  was  not  proved  that  he  had  any  legal  or  equitable  estate  in  lands  or 
tenements  in  the  county  of  Nottingham,  as  the  whole  real  estates  were  in 
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two  different  counties,  and  he  was  not  entitled,  to  require  payment  of  his 
stipend  or  allowances,  or  any  part  of  them,  out  of  the  Nottinghamshire 
property  in  particular ;  that  was  a  matter  in  the  discretion  of  the -trustees. 
The  revising  barrister  found  that  the  qualification  was  sufficient,  if  the 
weekly  sum  and  the  average  annual  value  of  the  allowance  for  coals  and 
clothing  were  to  be  added  together,  and  were  to  be  considered  as  arising 
from  the  whole  of  the  real  estates  of  the  hospital,  and  to  be  apportionable 
between  the  two  counties  of  Yorkshire  and  Nottinghamshire,  according  to 
the  relative  values  of  the  estates  in  each.  The  payments  are  to  be  made 
i)ut  of  the  general  fund.  [Maule,  J.  It  is  found  that  each  inmate  is,  in 
a  certain  sense,  in  the  enjoyment  of  10/.  a  year,  arising  out  of  lands 
situated  two-thirds  in  Yorkshire  and  one-third  in  Nottinghamshire.]  In 
the  case  of  a  mortgage  upon  an  estate  or  estates  situate  in  two  counties, 
the  value  may  be  apportioned.  Long  v.  Shorty  Elliott  on  Elections,  2d 
edit.  p.  84.  The  fourth  objection  was,  that  the  right  to  receive,  as  an 
inmate  of  the  hospital,  the  weekly  stipend  and  the  allowance  of  coals  and 
clothing,  (according  to  the  constitutions  and  acts  of  parliament,)  did  not 
constitute  a  sufficient  equitable  estate  or  interest  in  the  real  property  out 
of  the  rents  and  profits  of  which  such  allowances  were  made,  to  entitle 
inmates  to  be  placed  on  the  register ;  and  that,  at  all  events,  the  value 
*of  the  allowances  for  coals  and  clothing  could  not  be  taken  into  r«.^ 
account,  to  make  up  the  requisite  value.  It  does  not  appear  firom 
the  case,  upon  which  of  two  grounds  it  was  that  the  barrister  decided  in 
favour  of  this  objection.  As  to  the  second,  it  is  unnecessary  to  say  much: 
the  value  of  the  party's  interest  is  the  same,  whether  he^eceives  money 
or  money's  worth ;  both  are  equally  furnished  out  of  the  rents  of  the 
estates.  The  decision  of  the  revising  barrister  is  evidently  founded  upon 
the  assumed  arbitrary  discretion  in  the  trustees  to  raise  or  to  diminish  the 
amount  of  the  weekly  stipend.  Their  power  is,  however,  controlled  by 
the  statute  10  Geo.  3,  referred  to  in  the  case.  Can  it  be  said,  that  the 
discretion  so  given  to  the  trustees  is  an  arbitrary  one?  In  Davis,  appel- 
lant, Waddington,  respondent,  7.M.  &  G.  37,  8  Scott,  N.  R.  807,  the 
trastees  were  empowered,  by  the  letters-patent  of  incorporation,  to  appoint 
and  remove  the  inmates  ^^toties  quoties  sibi^  aut  eorum  numero  majoriy 
conveniens  fore  videbitur :"  there  was  nothing  in  the  charter  or  the  by- 
laws to  limit  their  arbitrary  discretion.  Here,  however,  the  discretion  of 
the  trustees  is  fettered  in  many  respects,  depending  upon  the  state  of  the 
revenues  of  the  hospital  and  the  claims  thereon.  The  stipends  once  fixed 
agreeably  to  the  constitutions  and  the  acts  of  parliament  for  the  regulation 
of  the  hospital,  the  presumption  is,  that  the  trustees  will  not,  and  indeed, 
without  the  assent  of  the  court  of  Chancery,  they  cannot  alter  them. 

ByleSy  Serjt.,  for  the  respondent.  As  to  the  second  ground  of  objec- 
tion, it  may  be  conceded,  that  no  very  satisfactory  answer  can  be  given 
as  to  the  apportionment.  Upon  the  fourth  objection,  however,  the  decision 
of  the  banister  was  .clearly  right.     The  foundation  of  the  decision  is,  that 
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*421  *^^  ^°*^'  ^^^  "^  r^A^,  legal  or  equitable,  •to  any  thing  beyond  3«. 
6d,  per  week,  unless  the  value  of  the  coals  and  clothing  is  taken 
into  account ;  and  that  this  stipend  is  insufficient,  in  any  view,  to  entitle 
the  party  to  be  registered.  The  case  finds,  that,  by  the  constitutions  and 
'  acts  of  parliament  by  which  the  hospital  is  governed,  instead  of  having  the 
surplus  revenues  distributable  amongst  the  original  number  of  pensioners, 
additioaal  pensioners  were  directed  to  be  chosen,  and  the  trustees,  under 
the  direction  of  the  duke,  were  empowered  and  directed,  firom  time  to 
time,  to  add  as  many  more  pensioners  as  the  revenues  of  the  hospital  would 
allow,  (leaving  a  sufficient  surplus  for  repairs  and  incidental  expenses ;) 
and  the  trustees  were,  under  the  directions  of  the  duke,  to  pay  to  the  pen- 
sioners such  fixed  stipends  as  they  should  think  fit,  (having  regard  to  the 
revenues  of  the  hospital,  and  to  lessen  or  increase,  vary,  change,  and  alter 
such  weekly  stipends  as  they  should  find  requisite,  so  that  the  stipends 
should,  at  no  time,  be  reduced  below  3^.  6d,  a  week.  [Maule,  J.  It 
may  be,  that  the  trustees  have  now  reduced  the  weekly  stipend  to  the 
minimum.]  It  rests  altogether  upon  the  discretion  of  the  duke  and  the 
trustees.  [Tindal,  C.  J.  It  does  not  appear  on  the  case,  that  the  voter 
was  not  elected  before  the  passing  of  the  reform  act :  if  he  was,  an  equi- 
table interest  of  the  value  of  40*.  by  the  year  would  suffice.]  From  the 
whole  of  the  case,  it  may  fairly  be  assumed  that  the  election  took  place 
since  the  passing  of  the  reform  act.     [To  this  Mellor  assented.] 

Mellor,  in  reply.  [Erle,  J.  What  equitable  estate  have  the  inmates 
in  the  lands  belonging  to  this  hospital  ?]  The  lands  are  vested  in  trustees, 
on  trust,  to  receive  the  rents  and  pay  the  allowances.  The  seventy-fourth 
section  of  the  6  &  7  Vict.  c.  18,  makes  provisions  for  parties  receiving  rents 
*.Q1  and  profits  through  the  hands  of  •trustees.  [Erle,  J.  If  the  trustees 
would  be  accountable  in  Chancery  to  each  pensioner,  my  objection 
is  answered.]  Any  one  pensioner,  it  is  submitted,  might  enforce  the  pay- 
ment of  his  stipend,  by  application  to  the  court  of  Chancery.  [Maule,  J. 
Simpson^  appellant,  WUhinson,  respondent,  7  M.  &  G.  50,  8  Scott,  N.  R. 
814,  was  a  case  of  an  equitable  interest.]  In  Baxtery  app.,  Broumy  resp., 
7  M.  &  Q.  198,(a)  also,  the  parties  claimed  only  an  equitable  interest. 
The  parties  here  have  clearly  an  equitable  estate,  according  to  those  cases. 
[Erle,  J.  They  are  entitled  to  certain  weekly  payments  fix)m  a  fund 
arising  out  of  the  land,  but  not  to  an  estate  in  the  land.  Maule,  J.  The 
real  question  is,  whether  they  are  entitled  to  any  thing  more  than  3*.  6d. 
per  week ;  or,  whether,  if  the  trustees  had  reduced  the  stipend  to  that 
amount,  before  the  parties  appeared  at  the  court  of  revision,  they  would 
have  been  entitled  to  be  registered.]  The  trustees  have  no  arbitrary  and 
irresponsible  power  to  reduce  the  stipend ;  every  thing  must  be  done  in 
conformity  with  the  constitutions  and  the  acts  of  parliament. 

Tindal,  C.  J.    The  question  before  iis  is  reduced  to  the  single  inquiry, 
whether  the  amount  these  parties  are  entitled  to  receive,  is  sufficient  to 

(a)  8.  C.  per  nom.  Baxter,  app.,  Ntwmarif  resp.,  8  Scoil,  N.  R  1019. 
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confer  on  them  a  qualification  to  vote  ;  and  that  depends  upon  whether  or 
not  they  are  entitled,  legally  or  equitably,  to  a  greater  sum  than  3s,  6d* 
per  week ;  for,  the  case  proceeds  upon  the  footing,  that,  unless  the  value 
of  the  alloMrance  for  coals  and  clothing  be  taken  into  the  account,  the 
weekly  stipend  would  not  be  sufficient.  Looking  at  the  constitutions  and 
at  the  acts  of  parliament  by  which  the  affairs  of  the  hospital  are  regulated, 
it  appears  to  me  to  be  perfectly  clear  that  each  inmate  has  no  legal  or 
*equitable  right  to  more  than  3^.  6d.  per  week.  It  is  found  by  the  r*AA 
case,  that  the  allowance  was  originally  2^.  6d.  per  week,  that  it  was 
afterwards  increased  to  3s,  6d.y  and,  subsequently,  to  105.  per  week.  But 
from  the  acts  of  parliament  referred  to  in  the  case,  that,  "  instead  of  having 
the  surplus  revenues  distributable  amongst  the  original  number  of  pen- 
sioners, additional  pensioners  were  to  be  chosen ;  and  the  trustees,  under 
the  direction  of  the  duke,  were  empowered  and  directed,  from  time  to 
time,  to  add  as  many  more  pensioners  as  the  revenues  of  the  hospital  would 
allow,  (leaving  a  sufficient  surplus  for  repairs  and  incidental  expenses ;) 
and  the  trustees  were,  under  the  directions  of  the  duke,  to  pay  to  the  pen* 
sioners  such  fixed  stipends  as  they  should  think  fit,  (having  regard  to  the 
revenues  of  the  hospital,)  and  to  lessen  or  increase,  vary,  change,  and 
alter  such  weekly  stipends,  as  they  should  find  requisite,  so  that  the  stipends 
should,  at  no  iime,  be  reduced  below  35.  6d.  a  week."  Coupling  that 
with  the  power  and  direction  before  given  to  the  trustees  to  increase  the 
number  of  pensioners,  it  seems  to  me  to  be  perfectly  clear,  that  the  in- 
mates of  this  hospital  have  no  right  beyond  the  minimum  of  3^.  6d,  per 
week,  and  that  that  is  not  sufficient  to  entitle  them  to  be  placed  upon  the 
register. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  It  is  not  enough  that  the 
party  is  actually  in  the  receipt  of  rents  and  profits  to  the  value  of  10/.  a 
year :  it  is  necessary,  also,  that  he  should  have  a  vested  right  to  that  extent. 
Though  it  appears,  in  this  case,  that  each  inmate  or  pensioner  of  this  hos- 
pital actually  receives  105.  per  week,  still  he  is  liable,  at  any  time,  to  have 
it  reduced  to  35.  6d.  per  week.  He  has  no  fixed  vested  right  beyond  35. 
6d,  per  week.  Upon  the  finding  of  the  barrister,  therefore,  that  is  clearly 
insufficient.     I  think  his  decision  is  right. 

*Maule,  J.  I  also  think  the  decision  of  the  revising  barrister  j.^  .^ 
must  be  affirmed,  on  the  ground  that  the  several  claimants  have  no  *■ 
legal  or  equitable  estate  of  sufficient  value  to  entitle  them  to  vote.  The 
revising  barrister  has  found  that  the  interest  is  insufficient,  unless  the 
right  of  the  claimants,  beyond  the  sum  of  35.  6d,  per  week,  is  such  as 
to  constitute  a  legal  or  equitable  estate.  I  think  it  clearly  is  not :  it  is 
liable  to  be  diminished  at  the  discretion  of  persons  over  whom  he  has  no 
control.(a) 

Erle,  J.     It  also  appears  to  me,  that  all  these  parties  were,  of  right, 

(a)  a  right  to  thi%  10«.  a  week,  though  defeasible  at  the  will  of  a  stranger,  would  have  been 
freehold ;  7  M.  &  G.  46. 

D 
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entitled  to,  besides  coals  and  clothing,  was  3s.  6d.  per  week  ;  and  that  is 
not  sufficient  in  value  to  give  them  a  qualification. 

Decision  affirmed,  without  costs. 


COUNTY    OF    GLOUCESTER,  EASTERN    DIVISION. 

HENRY  BISHOP,  Appellant,  RICHARD  HELPS,  Respondent.    Dec.  23. 

Sending  a  notice  of  objection  to  the  party  objected  to  by  the  post,  pursuant  to  the  directions 
of  the  6  &  7  Vict,  c  18,  s.  100,  is  a  sufficient  substitute  for  giving  the  notice  to  the  party, 
or  leaving  it  at  his  place  of  abode,  as  required  by  s.  7. 

Where,  therefore,  a  notice  was  posted,  under  s.  100,  in  sufficient  time  to  reach  the  party,  ac- 
cording to  the  ordinary  course  of  post,  on  the  25th  of  August :  Ileldy  that  such  service  was 
sufficient  notwithstanding  that  the  actual  delivery  was  accidentally  delayed  until  the  27th. 

And,  heldj  that  the  provisions  of  s.  100  are  equally  applicable  to  notices  to  overseers,  directed 
to  their  usual  places  of  abode,  as  provided  by  s.  101. 

■ 

Henry  Bishop  objected  to  the  name  of  John  Cooke  being  retained  upon 
the  list  of  voters  for  the  parish  of  Corse,  in  the  county  of  Gloucester. 

The  objector,  who  resided  at  Cheltenham,  produced  duplicates  of  notices 
*4fil  ^^  objection,  in  the  proper  form,  to  *the  voter  and  overseers  of  the 
parish,  bearing  the  Manchester  post-mark  of  the  24th  of  August, 
1845,  and  proved,  that,  in  the  ordinary  course  of  post,  those  notices  would 
have  been  delivered  at  the  places  to  which  they  were  respectively  ad- 
dressed, some  time  on  the  following  day.  The  notices  were  not  delivered 
at  those  places  respectively  until  the  27th  of  August,  and  had  the  post- 
mark of  the  27th  at  the  places  to  which  they  were  addressed  also  impressed 
upon  them.  It  was  contended,  on  the  part  of  the  voter,  that  the  objector 
had  not  given  the  notice  required  by  the  statute  6  &  7  Vict.  c.  18,  s.  7,  in 
due  time,  either  to  the  voter  or  the  overseers. 

The  revising  barrister  retained  the  name  upon  the  list,  and  also,  upon 
a  similar  state  of  facts,  the  names  of  thirteen  other  persons,  whose  appeals 
are  consolidated  with  the  principal  case. 

If  the  court  is  of  opinion  that  both  the  notices  were  given  in  due  time, 
as  required  by  the  statute,  the  names  are  to  be  expunged  ;(a)  but,  if  either 
of  the  notices  was  not  so  given,  then  the  names  are  to  be  retained. 

Talfourd,  Serjt.,  for  the  appellant.(6)  This  case  raises  the  question, 
whether  a  party  who  complies  with  the  provisions  of  the  6  &  7  Vict.  c.  18, 
ss.  100,  101,  by  delivering  a  notice  of  objection,  open  and  in  duplicate, 
to  the  post-master,  addressed  to  the  voter^  and  also  to  the  overseer,  so 
that  according  to  the  ordinary  course  of  the  post  such  notices  should  reach 
the  parties  in  due  time,  and  produces  before  the  revising  barrister  the 
stamped  duplicate,  has  done  enough  to  call  upon  the  voter  to  prove  his 

(a)  If  the  notice  of  objection  had  been  held  good,  the  respondent  might  have  proved  a  quali- 
0cation. 

(6)  The  case  was  argued  in  Michaelmas  term,  before  Tindal,  C.  J.,  and  Coltman,  Maule, 
and  Erie,  Js. 
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qualification ;  or  whether,  assuming  such  stamped  duplicates  to  be  gooa 
prima  /acie  evidence  of  the  service  of  the  notices,  it  is  competent  to  the 
voter  to  *show,  that,  by  reason  of  some  default  on  the  part  of  the     r«^- 
post-office  authorities,  the  notices  have  failed  to  reach  their  desti- 
nation in  due  time.     The  seventh  section  of  the  6  &  7  Vict.  c.  18,  requires 
the  objector,  on  or  before  the  25th  of  August,  to  "give  or  cause  to  be 
given"  to  the  overseer  a  notice  in  a  form  prescribed.     Section  100  enacts, 
that  "  it  shall  be  sufficient,"  if  the  notice  shall,  on  or  before  the  25th  of 
August,  be  sent  by  the  post  free  of  postage,  directed  to  the  person  to  whom 
the  same  shall  be  sent,  at  his  place  of  abode  as  described  in  the  list  of 
voters ;  and  that,  whenever  any  person  shall  be  desirous  of  sending  any 
such  notice  of  objection  by  the  post,  he  shall  deliver  the  same,  duly 
directed,  open  and  in  duplicate,  to  the  post-master  of  any  post-office  where 
money  orders  are  received  or  paid,  &,c. ;  and  the  post-master  shall  com- 
pare the  said  notice  and  the  duplicate,  and,  on  being  satisfied  that  they 
are  alike  in  their  address  and  in  their  contents,  shall  forward  one  of  them 
to  its  address  by  the  post,  and  shall  return  the  other  to  the  party  bringing 
the  same,  duly  stamped  with  the  stamp  of  the  said  post-office ;  and  the 
production  by  the  party  who  posted  such  notice  of  such  stamped  dupli- 
cate, shall  be  evidence  of  the  notice  having  been  given  to  the  person  at  the 
place  mentioned  in  such  duplicate,  on  the  day  on  which  such  notice 
would  in  the  ordinary  course  of  post  have  been  delivered  at  such  place : 
provided,  that,  if  no  place  of  abode  of  the  person  objected  to  shall  be  de- 
scribed in  the  said  list,  or  if  such  place  of  abode  shall  be  situate  out  of 
the  united  kingdom,  then  it  shall  be  sufficient  if  notice  shall  be  given  to 
the  said  overseers,  and  to  the  occupying  tenant,  (if  any,)  in  the  case  of  a 
county  voter,  or,  in  the  case  of  a  city  or  borough  voter,  to  the  overseers, 
or  to  the  town-clerk,  or,  in  the  case  of  a  liveryman  of  the  city  of  London, 
to  the  secondaries  and  clerk  of  the  particular  company  to  which  the  per- 
son objected  to  shall  belong.     The  lOlst  section  provides,  that,     r#^ 
*«'  wlienever  any  notice  is  by  this  act  required  to  be  given  or  sent 
to  the  overseers  of  any  parish  or  township,  it  shall  be  sufficient  if  such 
notice  shall  be  delivered  to  any  one  of  such  overseers,  or  shall  be  left  sj: 
his  place  of  abode,  or  at  his  office  or  other  place  for  transacting  parochia 
business,  or  shall  be  sent  by  the  post,  free  of  postage,  or  the  postage 
thereof  being  first  paid,  addressed  to  the  overseers  of  the  particular  parish 
or  township,  naming  the  parish  or  township,  and  the  county,  city,  or 
borough  respectively  to  which  the  notice  to  be  so  sent  may  relate,  without 
adding  any  place  of  abode  of  such  overseers  ;  and  that,  wherever  by  this 
act  any  notice  is  required  to  be  given  or  sent  to  any  person  or  persons 
whatsoever,  or  public  officer,  it  shall  be  suficient  if  such  notice  be  sent  by 
the  post  in  the  manner  and  subject  to  the  regulations  hereinbefore  pro- 
vided with  respect  to  sending  notices  of  objection  by  the  post,  free  of 
postage,  or  the  postage  thereof  being  first  paid,  addressed  with  a  suffUderd 
direction  to  the  person  or  persons  to  whom  the  same  ought  to  be  given  or 
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sent,  at  his  or  their  usual  place  of  abode."    In  the  case  of  a  notice  of  dis- 
honour of  a  bill  of  exchange,  it  is  enough,  to  charge  the  drawer  on  the 
default  of  the  acceptor,  to  show  that  a  letter  containing  the  notice,  duly 
directed  to. him,  was  put  into  the  post.     And  so  in  the  case  of  a  notice 
of  an  act  of  bankruptcy. (a)    The  intention  of  the  legislature,  in  the  pro- 
vision under  consideration,  was,  to  simplify  the  proof  before  the  revising 
barrister — to  give  the  stamped  duplicate  an  effect  beyond  what  in  ordi- 
nary cases  such  an  instrument  would  have ;  as  in  the  case  of  newspapers, 
the  production  of  the  stamped  copy  is  evidence  of  the  publication.(6)    The 
object  of  the  proviso  in  sect.  100,  was,  to  prevent  the  retention  on  the 
•491     r^S^s*^^  ^f  fictitious  names,  or  •names  within  fictitious  addresses. 
The  question  here  is,  not  whether  the  act  dispenses  with  proof  of 
the  act  of  posting  the  notices ;  for,  it  may  be  assumed  that  the  notices 
were  duly  posted ;  but  that  through  some  accident  they  did  not  reach  the 
hands  of  the  parties  for  whom  they  were  intended.    [Tindal,  C.  J.    From 
some  cause  that  is  unexplained,  the  notices  did  not  arrive  by  the  day  on 
which,  according  to  the  ordinary  course  of  the  post,  they  should  have 
arrived.     Erle,  J.     It  appears  from  another  case,  (c)  that  the  delay  arose 
from  the  great  accumulation  of  letters  at  the  Manchester  post-office  on  the 
two  or  three  days  preceding.]     Are  the  consequences  of  that  accident  to 
be  visited  upon  the  objector  ?     [Erle,  J.     The  question  is,  whether  the 
mere  posting  of  the  notices,  as  directed  by  sect.  100,  is  sufficient  proof  of 
the  sending  and  of  the  receipt.     Tindal,  C.  J.     It  may  also  be  a  question 
whether  the  provisions  of  the  act  do  not  vary  as  to  the  two  notices.]     It  is 
submitted  that  the  general  words  in  sect.  101,  incorporate  all  the  provi- 
sions of  sect.  100,  as  to  the  transmission  of  the  notice  and  the  effect  of  the 
stamped  duplicate.  [Maule,J.  I  incline  to  think  that  is  so.]  It  is  not  neces- 
sary, however,  to  decide  that  question ;  for,  here,  both  notices  were  duly 
posted.     In  Cooper^  app.,  Coates,  resp.,  5  M.  &G.  98,  {d)  Tindal,  C.  J.,  in 
delivering  the  opinion  of  the  court,  anticipates  the  very  chcumstance  that 
has  given  rise  to  the  delay  in  the  delivery  of  the  notices  in  this  case.    And 
in  Cuming,  app.,  TomSy  resp.,  7  M.  &  G.  29,  8  Scott,  N.  R.  827,  the  same 
learned  judge  says :  « It  appears,  when  the  stamped  duplicate  is  produced 
before  the  revising  barrister  by  the  proper  party,  that  faith  and  credit  are 
•501     6*^^^  ^°  ^^^  stamp  •affixed  at  the  post-office."     Though  not  a  de- 
cision in  point,  the  case  shows  that  the  court  will  put  such  a  con- 
struction upon  the  act  as  to  carry  into  effect  the  obvious  meaning  of  the 
words  used.     [Maule,  J.     The  objection  is,  that  the  proof  on  which  you 
seek  to  rely  is  proof  of  something  that  is  confessedly  contrary  to  the  fact. 
Now,  the  act  does  allow  of  this  in  other  cases.     If  the  party  to  whom  the 
notice  is  addressed  has  changed  his  abode,  or  is  abroad,  and  the  post- 
office  authorities  have  done  all  that  their  duty  requires  of  them  in  en- 

(a)  See  Bird  v.  Bau,  6  M.  &  6. 143,  6  Scott,  N.  R.  92S ;  Conway  v.  Nail,  ante,  vol.  i.  643 

(6)  See  6  <Sc  7  W.  4,  c.  76,  s.  8. 

(c)  Hickton,  app.,  AntrobuSj  resp.,  post,  p.  82. 

{d)  8.  C.  per  nomen  Mkn,  app.,  IVaterhouH,  resp.,  8  Scott,  N.  R.  66. 
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deavouring  to  effect  a  delivery,  that  will  undoubtedly  be  a  sufficient,  or 
rather  will  be  equivalent  to,  service.]  The  stamped  duplicate  is  put  some- 
what upon  the  footing  of  a  record.  General  convenience  requires  that  the 
service  of  the  notices  in  this  case  should  be  held  sufficient. 

Byles,  Serjt.,  (with  whom  was  W.  R.  GrovCy)  for  the  respondent.  The 
decision  of  the  revising  barrister  was  correct.  The  barrister  finds  that  the 
ofdy  evidence  of  the  posting  of  the  notices,  was,  the  production  of  the 
stamped  duplicates ;  and  in  both  cases  he  finds,  not  that  the  notice  did  in 
fact  ever  reach  the  parties,  but  that  it  did  not  arrive  at  the  place  to  which 
it  was  addressed  until  the  27th  of  August.  The  duplicate  only  is  stamped 
at  the  place  of  posting.  [Erle,  J.  The  question  of  law  presented  for  our 
decision  is  this :  certain  notices  which,  bj  the  due  course  of  post,  would 
have  reached  the  parties  on  the  25th  of  August,  did  not  in  fact  reach  them 
until  the  27th ;  I,  the  revising  barrister,  decide  that  the  notices  are  too 
late,  and  retain  the  names ;  if  the  court  thinks  my  decision  wrong,  the 
names  are  to  be  expunged  from  the  list.  That  is  the  only  question  we 
have  to  deal  with.]  The  barrister  reserves  two  questions  for  the  court — 
first,  whether  the  notice  to  the  voter  was  given  in  time — secondly,  whether 
the  notice  to  the  overseers  was  in  time. 

•1.  As  to  the  notice  to  the  voter:  that  clearly  was  not  given  in  j-^^c^ 
due  time.  In  Elliott  on  Registration,  1st  edit.  p.  271,  it  is  said  that  *- 
«it  had  been  generally  held  that  it  was  not  sufficient  to  prove  a  notice  of 
objection  sent  by  the  post  to  the  party,  without  some  proof  of  its  having 
reached  him."  It  was  to  obviate  that  difficulty  that  the  provision  now 
under  consideration  was  introduced  into  the  statute  6  &  7  Vict.  c.  18. 
The  first  question  arises  upon  the  meaning  of  the  word  "sufficient"  in  the 
earlier  part  of  the  100th  section :  it  clearly  must  have  reference  to  the 
direction  of  the  letter  to  the  place  of  abode  of  the  voter,  as  described  in 
the  list ;  and  «<  sent"  means  actually  transmitted,  effectually  sent,  to  the 
person  to  whom  it  is  addressed ;  the  meaning  of  the  wwd  being  ver}'  much 
explained  by  the  subsequent  provision  that  the  production  of  the  stamped 
duplicate  "shall  be  evidence  of  the  notice  having  been  given  to  the  person 
at  the  place  mentioned  in  such  duplicate  on  the  day  on  which  such  notice 
would  in  the  ordinary  course  of  post  have  been  delivered  at  such  place." 
Then  it  is  said  that  the  stamped  duplicate  shall  be  evidence — not  conclusive 
evidence :  and  the  legislature  knew  how  to  express  themselves  if  they  had 
intended  it  to  be  conclusive ;  for,  by  sect.  79,  the  register  is  declared  to 
be  ^<  conclusive  evidence  that  the  persons  therein  named  continue  to  have 
the  qualifications  which  are  annexed  to  their  names ;"  and  such  is  the 
expression  used  in  the  6  &  7  W.  4,  c.  76,  s.  8,  referred  to  on  the  part  of 
the  appellant.  Whether  the  notice  arrives  a  day  or  two  too  late,  or  fails  to 
arrive  at  all,  therefore^  can  make  no  difference:  and  the  case  may  be 
argued  on  the  assumption  that  the  notices  here  never  actually  reached 
their  destination.  Taking  it  that  the  non-arrival  was  the  result  of  r^co 
accident,  upon  whom  is  the  inconvenience,  if  any,  to  fall?    Is  it  *to 
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fall  upon  the  objector,  who  had  the  choice  of  two  modes  of  giving  notice  ?  or 
upon  the  voter,  who  has  no  such  election  ?  [Maule,  J.  The  legislature 
may  have  thought  that  no  great  mischief  could  result  from  an  accidental 
delay  of  a  day  or  two.]  This  may  be  likened  to  the  case  of  a  party  who, 
having  a  remittance  to  make,  has  the  option  of  doing  it  in  either  of  three 
ways — he  may  carry  it  himself,  or  send  it  by  a  servant  or  agent,  or  may 
transmit  it  by  post :  if  he  adopts  the  latter  course,  unless  at  the  special 
request  of  the  payee,  and  the  money  fails  to  reach  its  destination,  he  alone 
must  bear  the  loss.  [Tindal,  C.  J.  Unless  such  a  mode  of  remittance 
were  authorized  by  an  act  of  parliament.]  Suppose  this  notice  had  been 
sent  by  post  directed  to  the  voter's  actual  place  of  abode,  and  it  had  never 
reached  him  ?  [Maule,  J,  That  clearly  would  not  do :  there  is  no  pro- 
vision for  that.  Tindal,  C.  J.  The  difficulty  that  is  cast  upon  the 
objector  is,  that  he  could  not  be  aware  of  the  way  in  which  he  w^as  to  be 
met,  until  he  appeared  before  the  revising  barrister.]  A  still  greater  dif- 
ficulty is  imposed  upon  the  voter,  if  called  upon  to  prove  his  qualification, 
when  he  has  received  no  notice  that  it  is  objected  to.  [Maule,  J.  You 
say  that  the  legislature,  as  to  the  evidence,  only  meant  to  substitute  the 
stamped  duplicate  for  the  original,  which  it  might  be  difficult  to  procure?] 
Precisely  so. 

2.  The  notice  to  the  overseers  was  not  duly  given.  The  only  proof  of 
notice  was,  the  production  of  the  stamped  duplicate.  [Erle,  J.  You  are 
assuming  something  contrary  to  the  statement  in  the  case.]  It  is  clear 
from  the  case  that  the  notice  was  not  received  in  due  time :  it  may  there- 
fore be  assumed  that  it  never  arrived  at  all.  Section  101  enacts,  "that, 
wherever  any  notice  is  by  this  act  required  to  be  given  or  sent  to  the  over- 
seers of  any  parish  or  township,  it  shall  be  sufficient  if  such  notice  shall  be 
^j^,^-.  delivered  to  any  one  of  such  ^overseers,  or  shall  be  left  at  his  place 
of  abode,  or  at  his  office,  or  other  place  for  transacting  parochial 
business,  or  shall  be  sent  by  the  post,  free  of  postage,  or  the  postage 
thereof  being  first  paid,  addressed  to  the  overseers  of  the  particular  parish 
or  township,  naming  the  parish  or  township,  of  the  county,  city,  or  borough 
respectively  to  which  the  notice  to  be  so  sent  may  relate,  without  adding 
any  place  of  abode  of  such  overseers."  Now,  it  does  not  appear  upon  the 
case,  in  what  manner  the  notice  in  question  was  addressed.  [Tindal, 
C.  J.  We  must  assume  that  it  was  properly  addressed ;  the  case  finds 
that  both  the  notices  were  in  the  proper  form.  At  all  events,  if  any  thing 
turned  upon  it,  we  would  remit  the  case  to  the  revising  barrister  to  state 
the  fact  more  specifically.(a)]  In  HintoUy  app..  The  Town  Clerk  of 
Wenlock,  resp.,  7  M.  &  G.  166  n.,  8  Scott,  N.  R.  995,  it  was  held  that 
the  court  will  not  remit  a  case  for  the  insertion  of  a  fact,  which  the  bar- 
rister considered  to  be  immaterial.  This  is  not  a  notice  within  the  act  at 
all.     [Eri.e,  J.     You   are  raising  a  question  of  fact,  upon  which  the 

(a)  The  barrister,  who  was  in  court,  stated  that  the  notice  was  directed  **  To  the  overseers 
of  Cheltenham." 
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revising  banister  has  not  eiiercised  his  judgment.  The  only  objection 
before  him  was,  that  the  notices  did  not  reach  the  hands  of  the  persons  to 
whom  they  were  addressed  in  due  time.]  The  court  must  see,  upon  the 
face  of  the  case,  that  the  notice  was  so  directed  to  the  overseers,  as  to  let 
in  the  first  objection.  The  eighth  section,  and  the  form  of  the  precept  in 
schedule  (A),  No.  1,  are  material  to  show  what  is  meant  by  the  word 
"sent  by  the  post,"  in  sect.  101.  That  section  enacts,  <'that  the  over- 
seers shall,  in  every  year,  include  the  names  of  all  persons  against  whom 
notice  of  objection  shall  have  been  given  to  them  as  aforesaid,(a)  •in  r«^ . 
that  year,  in  a  list,  according  to  the  form  numbered  6,  in  the  said 
schedule  (A),"  &c. :  and  the  precept  is  as  follows  : — «  You  are  to  make 
out  a  list,  according  to  the  form  numbered  6,  containing  the  name  of 
every  person  against  whom  a  notice  of  objection  shall  have  been  given 
to  you,  or  any  one  of  you,  on  or  before  the  25th  of  August,"  &c.  This 
clearly  shows  that  «  sent"  means — transmitted  in  such  manner  that  the 
notices  shall  reach  their  destination. 

Talfourdy  Serjt.,  in  reply.  No  analogy  can  be  drawn  from  the  lan- 
guage of  the  79th  section,  which  makes  the  register  conclusive  evidence, 
not  merely  of  a  fact,  but  of  that  which  is  often  contrary  to  the  fact,  namely, 
that  the  voter  retains  the  qualification  annexed  to  his  name.  Considerable 
expense  was  often  incurred  before  election  committees  in  establishing  the 
fact  of  a  change  of  qualification :  and  the  legislature  thought  it  better,  for 
general  convenience,  to  make  the  register  final  and  conclusive.  The 
100th  section  makes  the  delivery  to  the  post-master,  and  the  production 
of  the  stamped  duplicate  to  the  post-master,  «<  sufficient"  evidence  of  the 
notice  having  been  given  to  the  person  at  the  place  mentioned  in  such 
duplicate,  on  the  day  on  which  such  notice  would  in  the  ordinary  course 
of  post  have  been  delivered  at  such  place :  not  evidence  of  the  mere  giving 
of  the  notice,  but  of  its  receipt  also.  In  Slacken  v.  Collin^  7  M.  &  W. 
515,  Par^e,  B.,  said :  "  If  a  party  puts  a  notice  of  dishonour  into  the 
post,  so  that  in  the  due  course  of  delivery  it  would  arrive  in  time,  he  has 
done  all  that  can  be  required  of  him ;  and  it  is  no  fault  of  his  that  delay 
occurs  in  the  delivery."  [Maule,  J.  The  law  does  not  require  the  party 
to  give  notice ;  but  to  use  due  diligence  to  give  notice.]  Enough  is  done 
if  the  notice  •is  posted,  so  that  it  would,  according  to  the  usual  |-#p. - 
course  of  the  post,  arrive  in  due  time.  The  statute  means  to  give 
vaKdity  to  the  time  as  well  as  to  the  act  of  posting.  There  can  be  no  dis- 
tinction in  this  respect  between  the  two  notices.  And  it  sufficiently 
appears  upon  the  case  that  the  notice  sent  to  the  overseers  was  properly 
addressed.     The  fact  was  not  disputed  before  the  revising  barrister. 

Cur,  adv.  vult 

TiNDAL,  C.  J.,  now  delivered  the  opinion  of  the  court. 

In  this  case,  which  was  an  appeal  from  the  decision  of  the  revising 
barrister  for  the  eastern  division  of  the  county  of  Gloucester,  the  question 

(a)  Section  7. 
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reserved  by  him  for  the  opinion  of  the  court'  was,  whether  the  notices  of 
objection  to  the  party  who  claimed  the  right  to  vote,  and  to  the  overseers, 
were  given  in  due  time.  The  notices  were  proper  in  point  of  form,  and 
were  duly  delivered  to  the  post-master  in  such  time  as  that  by  the  ordinary 
course  of  the  post  they  would  have  been  delivered  at  the  places  to  which 
they  were  respectively  addressed,  some  time  in  the  day  of  the  25th  of 
August; (a)  but,  in  point  of  fact,  they  were  not  delivered  at  such  places 
until  after  that  day:  so' that  the  question  is  limited  to  the  sufficiency  of 
the  notices  in  point  of  time. 

Two  questions  were  raised  in  the  argument  before  us,  one  with  respect 
to  the  notice  to  the  party  objected  to,  the  other  with  respect  to  the  notice 
to  the  overseers.  We  will  first  consider  the  case  of  the  notice  to  the  party 
objected  to. 

The  act  6  &  7  Vict.  c.  18,  by  the  7th  section,  requires  a  notice  of  ob- 
•fSfil  j^^^^^^  *^  ^^  delivered  on  or  before  the  *25th  of  August.  The 
100th  section  enacts,  that,  in  case  of  notice  to  a  person  objected 
to,  it  shall  be  «  sufficient"  if  the  notice  shall  be  sent  by  the  post,  free  of 
postage,  directed  to  the  person  to  whom  it  is  sent,  at  his  place  of  abode 
as  described  in  the  list  of  voters ;  and  that,  whenever  any  person  shall  be 
desirous  of  sending  such  notice  by  the  post,  he  shall  deliver  the  same, 
duly  directed,  .open,  and  in  duplicate,  to  the  post-master  of  a  post-office 
where  money  orders  are  received  or  paid,  within  such  hours  as  shall  have 
been  given  notice  of,  and  under  such  regulations  with  respect  to  the  regis- 
tration of  such  letters  as  shall  be  made  by  the  post-master-general.  The 
act  then  directs  the  post-master,  on  payment  of  the  fee  for  registration,  to 
compare  the  notice  and  duplicate,  and  to  forward  one,  and  to  return  the 
other  to  the  party  bringing  it.  It  then  provides  that  the  production  of  a 
stamped  duplicate  by  the  party  who  posted  such  notice,  shall  be  evidence 
of  the  notice  having  been  given  to  the  person  mentioned  in  the  duplicate, 
on  the  day  in  which  such  notice  would,  by  the  ordinary  course  of  post, 
have  been  delivered  to  such  place. 

It  was  argued,  on  the  part  of  the  respondent,  that  the  true  construction 
of  this  section  was,  that  it  should  be  sufficient  if  the  notice  was  effectually/ 
sent,  that  is,  sent  and  delivered.  And  there  is  no  doubt  that  this  would 
be  sufficient :  but  it  would,  at  the  same  time,  be  unnecessary  to  have  this 
provision,  which  is  a  very  special  one,  in  order  to  make  such  a  sending 
sufficient ;  for,  there  is  no  doubt  that  any  sending  and  delivery,  by  a  ser- 
vant or  otherwise,  by  which  the  notice  came  to  the  voter,  would  be  suffi- 
cient by  the  ninth  section.  It  is,  therefore,  evident  that  some  privilege  is 
meant  to  be  conferred  by  section  100,  on  a  mode  of  dealing  with  the  notice 
which  is  so  carefully  provided  for.  The  notice  must  be  posted  at  a  select 
,p.-^  description  of  office  ;  within  *certain  hours  ;  the  postage  must  be 
paid ;  it  must  be  registered,  and  the  fee  for  registration  must  be 
paid ;  it  must  be  delivered  to  the  post-master,  open,  and  in  duplicate ; 

(a)  By  sect  100,  it  is  declared  to  be  sufficient  if  the  notice  is  posted  on  the  ^5tL 
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compared ;  stamped ;  and  the  duplicate  returned.  And  we  think  the 
meaning  of  the  act  is  this — when  all  these  conditions  are  complied  with, 
such  a  sending  shall  be  a  sufficient  substitute  for  what  the  seventh  section 
required  to  be  done,  that  is,  a  sufficient  substitute  for  giving  the  notice  to 
the  person  objected  to,  or  leaving  it  at  his  place  of  abode. 

It  was  probably  considered  that  the  public  convenience  would  be  pro- 
moted by  the  present  provision,  and  that  its  advantages  would  greatly  out- 
weigh the  inconvenience,  which,  in  some  few  cases,  might  possibly  arise 
from  it.  Indeed,  in  the  case  of  leaving  notices  at  the  place  of  abode,  it 
may  possibly  happen,  that,  without  any  fault  of  the  party  objected  to,  the 
notice  may  be  lost  or  destroyed,  or  simply  not  delivered,  through  the 
negligence  of  a  servant,  and  so  never  come  to  his  knowledge ;  and  yet 
there  can  be  no  doubt  this  would  be  a  sufficient  delivery.  And  perhaps 
such  a  miscarriage  under  section  7  may  be  of  as  probable  occurrence  as 
the  non- delivery  of  a  notice  posted  according  to  section  100  of  the  act. 

If  this  be  the  true  construction  of  that  part  of  the  section  which  pro- 
vides what  sending  is  sufficient,  it  follows  that  the  objector  has  done  all 
that  the  act  requires  him  to  do,  to  enable  him  to  call  on  the  voter  to  prove 
his  right,  whether  the  notice  arrived  or  not,  and  whether  it  was  prevented 
from  arriving  by  insufficient  description  of  the  place  of  abode  or  by  default 
of  the  post-otHce.  So  that,  supposing,  as  it  was  insisted  for  the  respond- 
ent, that  the  evidence  of  the  stamped  duplicate  is  not  conclusive  as  to 
arrival,  and  was  answered  by  proof  of  the  contrary,  as  it  was  here,  it 
makes  no  difference  as  to  the  right  of  the  objector;  as  the  fact  so  p^^g 
•disproved,  is  not  material  to  his  right.  The  stamp  on  the  dupli-  *■ 
cate  is  clearly  evidence  of  the  posting  on  the  24th ;  and  there  was  no 
contradiction  as  to  that  fact ;  so  that,  whatever  might  be  the  consequence 
if  it  had  been  shown  in  evidence  that  the  notice  was  not  really  posted  on 
the  24th9  as  the  proof  stood,  all  the  facts  constituting  a  sufficient  sending 
were  proved  without  contradiction. 

It  was  objected,  secondly,  with  respect  to  the  notice  to  the  overseers, 
that  such  a  notice  was  not  within  section  100,  which  applies  only  to 
notices  to  persons  objected  to ;  and  that  section  101  did  not  help  it,  as 
that  section  says  nothing  of  a  duplicate  being  evidence :  so  that,  as  there 
was  no  proof  of  notice  to  the  overseer,  except  the  stamped  duplicate,  no 
notice  was  in  effect  proved.  But  it  appears  to  us  that  the  clause  in  sec- 
tion 101 — which  provides,  that,  whenever  by  this  act  notice  is  required  to 
be  given  or  sent  to  any  person  whatsoever,  or  public  officer,  it  shall  be 
sufficient  if  such  notice  shall  be  sent  by  the  post,  in  the  manner  and  sub- 
ject to  the  regulations  hereinbefore  provided  with  respect  to  sending  notices 
of  objection  by  post,  with  a  sufficient  direction,  addressed  to  the  person 
to  whom  the  same  ought  to  be  sent,  at  his  usual  place  of  abode, — affords 
a  sufficient  answer  to  this  objection.  For,  it  seems  to  us,  that  this  clause 
applies  the  provisions  in  section  100,  as  to  notices  to  persons  objected  to, 
(including  that  provision  which  requires  the  notice  to  be  delivered,  open, 
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and  in  duplicate,  to  the  post-master,  and  that  the  post-master  shall  stamp 
and  return  one  part,  and  its  necessary  consequence,  that  such  stamped 
duplicate  shall  be  evidence  of  the  time  of  posting  and  of  delivery,)  to  all 
notices  to  overseers  directed  to  them  at  their  usual  places  of  abode  ;  and, 
as  nothing  appears  upon  the  case  stated,  and  no  question  was  made,  re- 
*p^q-\  specting  the  address  of  tie  notice  to  the  overseers,  we  *think  the 
notice  to  them  falls  within  the  same  rule  as  the  notice  given  to  the 
party  objected  to.  It  appears,  therefore,  to  us  that  both  of  the  notices  of 
objection  were  given  in  due  time,  and,  consequently,  that  the  decision  of 
the  revising  barrister  must  be  reversed.  Decision  reversed.(a) 

(a)  In  Bishop,  app.,  Cox,  reap.,  an  appeal  from  a  decision  of  the  same  revising  barrister,  upon 
precisely  the  same  state  of  facts  as  in  the  principal  case,  the  decision  was  reversed,  on  the  same 
ground. 
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CITY    OF   ROCHESTER. 

GEORGE  COLVILL,  Appellant ;   LEWIS,  Town  Clerk  of  ROCHES- 
TER, Respondent.     Jan.  15. 

A  notice  of  objection  sent  by  post,  so  that  it  woald,  in  the  ordinary  coarse  of  the  poet,  be  deli* 

vered  on  a  Sunday,  is,  nevertheless,  well  served. 
The  court  cannot  entertain  an  appeal  in  the  absence  of  the  respondent,  unless  there  be  an 

affidavit  of  service  upon  him,  of  notice  of  the  appellant's  intention  to  prosecute  the  appeal 

under  the  6  dc  7  Vict.  c.  18,  s.  64. 

George  Colvill,  on  the  Ust  of  freemen  for  the  city  of  Rochester,  ob- 
jected, in  all  respects  duly,  (except  as  hereinafter  mentioned,)  to  the 
name  of  John  Barton  Balcomb  being  retained  on  the  hst  and  register  of 
freemen  voters  for  the  said  city,  wherein  the  place  of  abode  of  the  said 
John  Barton  Balcomb  was  described  as  being  St.  Nicholas,  by  posting  a 
notice  of  such  objection  at  the  post-ofEce  at  Chatham,  on  Saturday,  the 
23d  of  August,  1845 ;  which  notice  was,  in  all  respects,  in  the  form  pre- 
scribed by  schedule  (B),  No.  11,  to  the  statute  of  6  &  7  Vict.  c.  18,  and 
was  directed  to  the  said  John  Barton  Balcomb,  at  St.  Nicholas. 

The  day  on  which  such  notice  would,  in  the  ordinary  course  of  post, 
have  been  delivered  at  St.  Nicholas,  was  Sunday,  the  24th  of  August. 

Objection  being  duly  made  to  the  validity  of  such  notice,  on  the 
ground  that  such  notice  was  delivered  and  served  on  Sunday,  the  barris- 
ter decided  that  this  objection  ought  to  prevail,  and  that  such  notice  was 
invalid,  by  reason  that  the  service  of  the  same  was  effected  on  Sunday,  and 
was  therefore  void,  as  being  within  the  6th  section  of  the  statute  29  Car. 
2,  c.  7,  and  within  the  mischiefs  thereby  intended  to  be  remedied ;  and 
he  retained  the  name  of  the  said  John  Barton  Balcomb  on  the  said  list 
and  register  of  voters. 
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If  the  court  shall  decide  that  such   service   was  good  *and     r^g^ 
effectual,  the  name  of  the  said  John  Barton  Balcomb  is  to  be  ex- 
punged from  the  list  and  register  of  freemen  entitled  to  vote  for  the 
said  city. 

The  cases  of  twe^y-two  other  voters,  similarly  circumstanced,  were 
consolidated  with  the  above. 

C.  Jtynes^  Serjt.,  for  the  appellant,  on  the  12th  day  of  Michaelmas  term 
last,  prayed  leave  to  deliver  his  paper-books  in  this  and  another  case  nunc 
pro  tunc;  the  only  excuse  suggested  for  the  non-delivery  in  due  time, 
being  the  ignorance  of  the  attorney  as  to  the  practice  of  the  court  under 
this  new  jurisdiction.     The  application  was  granted. 

C.  Jones^  Serjt.,  now  appeared  on  behalf  of  the  appellant.  The  ques- 
tion is,  whether  the  delivery  of  the  notice  of  objection  by  the  post,  at  the 
house  of  the  voter  on  a  Sunday,  renders  the  service  bad.(a)  The  6th 
section  of  the  statute  29  Car.  2,  c.  7,  provides,  « that  no  person  or  per- 
sons, upon  the  Lord's  day,  shall  serve  or  execute,  or  cause  to  be  served 
or  executed,  any  writ,  process,  warrant,  order,  judgment,  or  decree,  (ex- 
cept in  cases  of  treason,  felony,  or  breach  of  the  peace,)  but  that  the  ser- 
vice of  every  such  writ,  process,  &c.,  shall  be  void  to  all  intents  and  pur- 
poses whatsoever ;  and  the  person  or  persons  so  serving  or  executing  the 
same,  shall  be  as  liable  to  the  suit  of  the  party  grieved,  and  to  answer 
damages  to  him  for  doing  thereof,  as  if  he  or  they  had  done  the  same 
without  any  writ,  process,  warrant,  order,  judgment,  or  decree  at  all." 
This  is  not  a  writ,  process,  or  other  judicial  proceeding.  If  the  voter  had 
abstained  from  opening  the  letter  till  the  Monday,  the  service  clearly  would 
have  been  unexceptionable.  *[Cresswell,  J.  If  the  notice  is  T*ao 
in  the  nature  of  process,  the  fact  of  the  recipient  not  looking  at  it 
until  Monday,  would  not  render  good  an  illegal  and  void  service  on  Sun- 
day. You  must  contend  that  a  service  of  the  notice  on  Sunday  is  good.] 
Such  a  service  is  not  within  the  prohibition  of  the  statute. 

No  one  appeared  for  the  respondents.  But,  inasmuch  as  there  was  no 
affidavit  of  service  upon  them  of  the  notice  required  by  the  6  &  7  Vict, 
c.  18,  s.  64,  (6),  the  court  decHned  to  pronounce  any  judgment. 

C.  Jones  J  Serjt.,  having  on  a  subsequent  day  produced  the  requisite 
affidavit, 
The  court  reversed  the  decision  of  the  revising  barrister. 

Decision  reversed,  (c) 

(a)  The  case  does  not  expresBly  find  that  the  notice  reached  the  voter'a  hoaae  on  San- 
day. 

(6)  Which  enacts,  inter  aliay  that  •<  no  appeal  shall  be  heard  by  the  court  in  any  case  where 
the  respondent  shall  not  appear,  unless  the  appellant  shall  prove  that  dae  notice  of  his  intention  to 
prosecute  such  appeal  was  given  or  sent  to  the  respondent  ten  days  at  least  before  the  day  ap- 
pointed for  the  hearing  of  sach  appeal :  provided  always,  that,  if  it  shall  appear  to  the  court 
that  there  has  not  been  reasonable  time  to  give  or  send  sach  notice  in  any  case,  it  shall  be  law- 
ful for  the  court  to  postpone  the  hearing  of  the  appeal  in  such  case,  as  to  the  court  shall  seem 
njeet" 

(c)  In  an  action  by  the  endorsee  against  the  drawer  of  a  bill  of  exchange  for  600/.,  tried  be- 
fore Dallas,  C.  J.,  at  Guildhall,  it  appeared  that  the  bill  was  dishonoured  at  Liverpool  on  Fri- 
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day,  and  that  no  notice  was  aent  by  the  plaintiff  to  the  defendant  until  Monday.  It  waa  contended 
for  the  plaintiff,  and  ruled  by  the  learned  judge,  that  inasmuch  as  the  notice,  if  put  into  the  Liver- 
pool po9t-of)ice  on  the  Saturday,  would  have  reached  the  defendant  at  Bilston  on  the  Sunday, 
the  plaintiff  was  not  bound  to  send  notice  either  on  the  Saturday  or  on  the  Sunday,  and  the  only 
counsel  for  the  defendant  who  then  could  be  heard  in  this  court,  could  not  be  prevailed  upon 
to  move  for  a  new  trial.     Yaughan,  Serjt.,  and  Manning  were  of  counsel  with  the  defendant. 


•63]  *BOROUGH  OF  SCARBOROUGH. 

JOHN  FLOUNDERS,  Appellant;   EDWARD  SEDGFIELD  DON^ 

NER,  Respondent.     Jan,  15. 

Where  a  voter's  qualification  appears  in  the  list  to  consist  of  a  succeasiTe  occupation  of  houaesy 
the  numbers  of  each,  if  each  has  a  numl)er,  must  be  stated.  And,  sembUf  per  Erie,  J.,  that, 
if  the  omission  of  the  number  be  supplied  to  the  revising  barrister  pending  the  revision,  ha 
is  bound  to  amend  the  description,  under  the  6  &  7  Vict  c  18,  s.  40. 

John  Flounders  claimed  to  be  inserted  in  the  list  of  voters  for  the 
borough  of  Scarborough,  in  respect  of  a  successive  occupation  of  houses. 
A  list  of  claims  containing  the  names  had  been  duly  published  by  the 
Overseers ;  and  in  that  list,  the  name  and  description  of  John  Flounders, 
and  of  the  situation  of  his  property,  was  as  follows : — 


Christian  Name  and 
Surname. 

Place  of  Abode. 

Nature  of 
Qualification. 

Street,  Lane,  Ac, 
where  Property  situ- 
ate, and  Number  of 
the  House,  if  any,  Ac. 

Flounders,  John. 

15,  Aberdeen  Walk. 

House. 
House. 

Queen  Street. 

16,  Aberdeen 
Walk. 

The  above  description  is  an  exact  copy,  in  all  respects,  of  the  notice  of 
claim  sent  in  by  the  said  John  Flounders  to  the  overseers.  The  place 
secondly  mentioned  as  the  situation  of  the  house,  namely,  15,  Aberdeen 
Walk,  is  the  situation  of  the  house  which  he  at  present  occupies ;  and  the 
streets  or  places  where  the  said  houses  are  stated  to  be  situated  are  well 
known,  and  are  not  so  extensive  or  populous  but  that  any  occupier  of  any 
premises  in  them  may  be  found,  by  reasonable  inquiries.  Both  the  houses 
constituting  the  qualification  are,  and  have  always  been,  numbered. 

The  claim  of  the  said  John  Flounders  was  opposed,  on  the  ground  that 
•641     ^^  number  of  the  first  house  was  *not  inserted  in  the  list,  agreea- 
bly to  the  form  prescribed  by  the  6  &  7  Vict.  c.  18,  schedule  B, 
No.  3,  nor  in  any  claim  sent  to  the  overseers  by  him  agreeably  to  the 
form  No.  6  of  the  same  statute  and  schedule. 

>  The  barrister  decided  that  the  said  John  Flounders  was  not  entitled  to 
be  inserted  in  the  list  of  voters  for  the  said  borough,— on  the  ground  that 
llie  statute  required  that  the  number  of  each  house  constituting  the  quali- 
fication should  have  been  contained  in  the  column,  describing  the  situa 
tiott  of  the  property. 
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If  the  court  shall  be  of  opinion  that  the  number  of  the  said  house  neeu 
not  have  been  mentioned  by  him  in  describing  the  situation  of  the  same, 
in  the  notice  of  claim,  then  the  name  of  the  said  John  Flounders  i$  to  be 
inserted  in  the  said  list  of  voters  for  the  said  borough,  in  the  terms  of  his 
said  notice,  but  not  otherwise. 

The  cases  of  seven  other  persons  similarly  circumstanced  are  consoli 
dated  with  the  above. 

Wharton^  for  the  appellant.     The  decision  of  the  revising  barrister  Was 
wrong.     A  party  is  not  to  lose  his  vote  by  reason  of  a  mere  inaccuracy  of 
description,  where  reasonable  means  are  given  to  test  the  reality  of  the 
right.     The  40th,  75th,  and  101st  sections  of  the  6  &  7  Vict.  c.  18,  are 
addressed  to  the  case  of  such  defects.     The  evidence  given  before  the 
revising  barrister  is  not  to  be  scanned  too  rigorously,  nor  afterwards  to  be 
made  the  subject  of  discussion  here.     Under  sect.  40,  the  barrister  has 
power  to  amend,  whether  objection  be  made  or  not ;  and  here  the  sub- 
stantial objection  is,  that  the  premises  successively  occupied  by  the  claim- 
ant are  not  sufficiently  described  by  him  in  his  claim.     [Tindal,  C.  J. — 
Was  the  barrister  asked  to  amend  tjie  description?]     He  decides  that  the 
number  of  the  houses  ought  to  have  been  staged.    He  seems  to  have 
thought  this,  if  a  misdescription  at  all,  one  which  the  act  gave  him  no 
•power  to  amend.     [Erle,  J.     Do  you  contend  that  the  barrister's     r»g5- 
decision  is  wrong,  provided  he  had  power  to  amend  ?]     No.     His 
finding  is,  that  the  description  is,  in  effect,  sufficient.     [Tindal,  C.  J. 
He  expressly  decides  that  the  voter  is  not  entitled  to  be  inserted  in  the 
list,  on  the  ground  that  the  statute  requires  that  the  number  of  each  house, 
constitutmg  the  qualification,  should  be  contained  in  the  column  describ- 
ing the  situation  of  the  property.     Chesswell,  J.    I  take  it  the  barrister 
meant  to  decide  that  it  was  necessary  to  state  the  number  of  the  houses ;  and 
that  he  would  not  amend,  if  he  could.     Tindal,  C.  J.     I  think  you  may 
throw  overboard  the  40th,  75th,  and  101st  sections.]     The  description  of 
the  qualification  in  the  overseer's  list,  and  that  in  the  claim  sent  in,  stand 
upon  the  same  footing:  Daniel^  app-j   Campli%  resp.,  7  M.  &  G.  167, 
8  Scott,  N.  R.  999.   The  fortieth  section,  also,  puts  both  upon  the  same  foot- 
ing.    The  barrister  has,  in  effect,  found  that  the  description  of  the  property 
is  not  such  as  to  be  sufficient  for  the  purpose  of  identification.     In  Wood^ 
app.,  The  Overseers  of  Willesden,  resp.,  ante,  p.  15,  «  The  Grove,  Neasdon," 
was  held  a  sufficient  description  of  the  place  of  abode  of  the  voter,  though 
it  appeared  that  Neasdon  was  not  a  street,  lane,  or  other  like  place.     That 
case  shows  that  the  forms  are  not  required  to  be  strictly  complied  with. 
[Tindal,  C.  J.     Here  the  barrister  has  decided  that  the  claimant  was  not 
entitled  to  be  inserted  in  the  list  of  voters ;  and  the  reason  he  gives  for 
that  decision  is,  that  the  number  of  each  house  constituting  the  qualifi- 
cation is  not  stated.]     That  is  not  conclusive.     In  Gadsbyy  app.,  Warhur^ 
touj  resp.,  7  M.  &  G.  18,  8  Scott,  N.  R.  775,  Maule,  J.,  says :  "  Al- 
though die  revising  barrister  has  found  that  the  description  of  the  objector  in 
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•661  ^^^  notice  was  not  sufficient,  that  may  be  matter  of  law.  He  *has, 
however,  stated  facts  from  which  it  appears  the  description  was  suf- 
ficient. The  question,  whether  he  is  right,  is  therefore  regularly  raised  for 
our  decision."  In  Bartlett^  app«>  Gibbs^  resp.,  5  M.  &  G.  81,  7  Scott, 
N.  R.  609 — the  first  case  in  which  it  was  determined  that  a  qualification 
consisting  of  the  occupation  of  several  premises  in  succession  must  be 
described  according  to  the  fact — no  objection  was  taken  to  the  absence  of 
the  numbers  of  the  houses :  and  the  same  remark  applies  to  the  case  of 
Daniel,  app.,  Campliuy  resp.,  7  M.  &  G.  167,  8  Scott,  N.  R.  999.  In 
IStckinSy  app.,  Browriy  resp.,  ante,  p.  25,  where  the  revising  barrister 
held  the  description  to  be  insufficient,  he  exercised  the  power  of  amend- 
ment given  to  him  by  sect.  40,  as  it  is  submitted  he  ought  to  have  done 
here.  The  inaccuracy  of  description,  at  all  events,  is  cured  by  the  provi- 
sion found  in  the  latter  part  of  sect.  101,  "that  no  misnomer  or  inaccu- 
rate description  of  any  person,  place,  or  thing  named  or  described  in  any 
schedule  to  this  act  annexed,  or  in  any  list  or  register  of  voters,  or  in  any 
notice  required  by  this  act,  shall  in  an3rwise  prevent  or  abridge  the  opera- 
tion of  this  act  with  respect  to  such  person,  place,  or  thing,  provided  that 
such  person,  place,  or  thing  shall  be  so  denominated  in  such  schedule, 
list,  register,  or  notice,  as  to  be  commonly  understood."  In  7%e  King 
,  V.  Hallj  1  B.  &  C.  123,  2  Dowl.  &  Ryl.  214,(a)  Abbott,  C.  J.,  in  de- 
livering the  judgment  of  the  court  of  King's  Bench,  says :  <«  The  meaning 
of  particular  words  in  acts  of  parliament,  as  well  as  in  other  instruments, 
is  to  be  found  not  so  much  in  a  strict  etymological  propriety  of  language, 
nor  even  in  popular  use,  as  in  the  subject  or  occasion  on  which  they  are 
used,  and  the  object  that  is  intended  to  be  attained."  The  omission  of 
^g--|  a  number  cannot  be  put  higher  than  the  omission  of  a  name.  *Cases 
might  be  suggested  in  which  no  additional  facility  would  be  given 
by  the  insertion  of  a  number ;  for  instance,  there  may  be,  and  frequently 
are,  several  houses  in  a  street 'that  bear  the  same  number. 

BlisSf  for  the  respondent.  The  fifteenth  section  of  the  6  &  7  Vict.  c. 
18,  and  the  form  in  schedule  (B),  No.  8,  there  referred  to,  require  the 
number  of  the  house  to  be  stated,  if  there  be  any.  The  direction  is  posi- 
tive, and  raises  no  question  of  construction.  The  substance  of  the  argu- 
ment urged  on  the  part  of  the  appellant,  is,  that,  if  the  description  of  the 
property  is  not  strictly  in  compliance  with  the  form  given,  it  is,  at  all 
events,  to  the  like  effect ;  that  the  omission  of  the  number  is  aided  by  the 
lOlst  section;  and  that  a  party  using  a  reasonable  diligence  could  not 
have  been  misled.  The  fifteenth  section,  however,  though  it  uses  the 
words  « to  the  like  effect,"  when  speaking  of  the  notices  of  claim  to  be 
served  on  the  overseers  or  town-clerk,  Nos.  6  and  7  in  schedule  (B), 
omits  them  when  it  comes  to  speak  of  the  lists  Nos.  8  and  9.  This  is  not 
.a  case  of  «  misnomer  or  inaccurate  description :"  it  is  rather  a  misde- 
scription.    This^  it  is  to  be  observed,  is  the  case,  not  of  an  occupier, 

(a)  See  Iftne  ▼.  Rtynddt,  8  M.  ^  O.  96. 
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but  of  one  who  has  ceased  to  occupy  the  premises  as  to  which  the 
objection  arises.  [Erle,  J.  If  the  number  had  been  supplied,  the 
barrister  ought  to  have  inserted  it.]  The  omission  was  not  supplied ; 
and  therefore  the  question  of  amendment  cannot  arise.  In  Eckersley^ 
app.,  Barker^  resp.,  7  M.  &  G.  76,  8  Scott,  N.  R.  899,  Tindal,  C.  J., 
assumes  that  the  number,  if  there  be  one,  must  be  inserted.  He  says : 
"  The  fourth  section  of  the  6  &  7  Vict.  c.  18,  requires  the  notice  of  claim 
to  be  delivered  or  sent  to  the  overseers,  according  to  the  form  of  notice 
set  forth  in  schedule  (A),  and  numbered  2,  or  to  that  *effect;  j-.r^o 
and  the  form  No.  2,  requires  the  « street,  lane,  or  other  like  place,  *• 
and  number  of  the  house  (if  any),  where  the  property  is  situate,  or  name 
of  the  property,  if  known  by  any,  or  name  of  the  occupying  tenant,'  to 
be  inserted ;  and  we  think  the  word  <  or'  in  this  form  is  disjunctive,  and 
creates  three  different  descriptions,  and  that  it  is  sufficient  if  the  qualifi- 
cation is  brought  within  'any  one  of  them  ;  namely,  either  the  street,  or 
lane,  and  number^  if  any ;  the  name  of  the  property,  if  any ;  or  the  name 
of  the  occupying  tenant,  if  any."  Again,  in  Dewhursty  app.,  JFYe/cten, 
resp.,  7  M.  &  G.  182,  8  Scott,  N.  R.  1013,  an  argument  is  drawn  by 
the  same  learned  judge,  from  the  necessity  of  a  number  in  the  form  No.  3, 
of  schedule  (B).  The  question  here,  is  not  whether  the  premises  might 
be  found  by  a  reasonable  exercise  of  diligence,  but  whether  the  qualifi- 
cation of  the  voter  is  properly  described. 

Wharton^  in  reply.  The  ground  of  the  decision  of  the  revising  bar- 
rister appears  to  have  been,  that  the  statute  and  schedule  absolutely  and 
positively  required  the  numbers  of  both  houses  to  be  given,  and  that  he 
had  no  power  to  amend.  [Maule,  J.  The  ground  of  the  decision  is, 
that  the  description  given  of  the  property  that  is  supposed  to  constitute  the 
qualification,  is  such  as  to  impose  an  undue  difficulty  of  identification.] 

Tindal,  C.  J.  I  think  the  decision  of  tl\e  revising  barrister  in  this  case 
was  right.  He  decided  that  the  claimant  was  not  entitled  to  be  inserted 
in  the  list  of  voters,  upon  the  ground  that  the  statute  required  that  the 
number  of  each  house  constituting  the  qualification  should  be  contained 
in  the  column  describing  the  situation  of  the  property.  And  such,  I  think, 
is  the  •proper  construction  of  the  fifteenth  section,  coupled  with  the  ^gg 
form  given  in  the  schedule.  The  moment  this  court  determined  *■ 
that  it  is  not  sufficient,  where  the  qualification  consists  in  the  occupation 
of  several  premises  in  immediate  succession,  to  register  only  in  respect 
of  the  premises  in  the  party's  occupation  at  the  time  of  making  out  the 
list  of  voters,  but  that  all  the  premises  the  occupation  of  which  forms  the 
qualification  must  be  stated,  {a)  the  law  must  apply  as  much  to  the  one 
occupation  as  to  the  other.  Probably,  indeed,  there  would  be  a  greater 
necessity  for  giving  the  number  of  the  former  residence :  for,  the  party's 
present  place  of  abode  would  be  more  easily  found  than  one  which  he  had 
quitted.    I  think,  therefore,  the  number  of  the  house  in  Queen  Street 

(a)  See  BartUtt,  app.,  GibbSf  resp.,  5  M.  dc  G^  81,  7  Scott,  N.  R.  609. 
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should  have  been  given.  The  answer  attempted  to  be  set  up,  is  that  tlic 
revising  barrister  has  stated  facts  from  which  the  court  must  necessarily 
assume  that  he  was  doubting  w^hether  he  had  power  to  amend,  and  that 
therefore  we  ought  to  supply  the  omission:  and  the  40th  and  101st  sec- 
tions are  relied  on.  I  take  this  part  of  the  fortieth  section  to  apply  only  to 
a  case  where  the  barrister,  not  being  satisfied  that  the  voter,  his  place  of 
abode,  or  the  nature  or  description  of  his  qualification  is  sufficiently  de- 
scribed for  the  purpose  of  being  identified,  has  expunged  the  name  from 
the  list,  and  the  matter  so  omitted  or  insufficiently  described  is  supplied 
to  his  satisfaction  before  the  completion  of  the  revision  of  the  list ;  in  which 
case  he  is  empowered  to  amend.  The  party,  therefore,  should  have  given 
the  necessary  evidence,  and  called  upon  the  revising  barrister  to  amend 
the  description.  As  far  as  the  statement  of  the  case  goes,  we  must  assume 
that  no  such  evidence  was  given,  or  none  that  was  satisfactory ;  and  there- 
•701  ^^^^  ^^^  appellant  is  not  now  *in  a  situation  to  avail  himself  of  the 
fortieth  section.  The  101st  section  appears  to  me  to  be  equally  far 
removed  fi-om  the  subject-matter  of  inquiry.  That  section  enacts  that  "  no 
misnomer  or  inaccurate  description  of  any  person,  place,  or  thing  named 
or  described  in  any  schedule  to  this  act  annexed,  or  in  any  list  or  register 
of  voters,  or  in  any  notice  required  by  this  act,  shall  in  anywise  prevent 
or  abridge  the  operation  of  this  act  with  respect  to  such  person,  place, 
or  thing,  provided  that  such  person,  place,  or  thing  shall  be  so  denomi- 
nated in  such  schedule,  register,  or  notice,  as  to  be  commonly  under- 
stood." We  cannot  predicate  that  of  a  description  like  this :  there  may 
be  500  houses  in  Queen  Street:  how  can  we  say  w^hich  of  the  500  is 
"  commonly  understood"  by  the  description  here  given  ?  Those  words 
would  rather  seem  to  apply  only  in  the  case  of  some  clumsy  description, 
which,  though  inaccurate,  sufficiently  pointed  to  the  house  or  other  thing 
described.  The  real  question  is,  whether  the  statute  requires  the  number 
of  the  former  residence  to  be'  given  in  a  case  like  this.  I  think  it  does, 
and  that  the  decision  must  therefore  be  affirmed. 

Maule,  J.  I  also  am  of  opinion,  for  the  reasons  given  by  the  Lord 
Chief  Justice,  that  the  decision  of  the  revising  barrister  was  right. 

Cbesswell,  J.  I  am  of  the  same  opinion.  The  description  given  of 
the  property,  the  occupation  of  which  constituted  the  qualification  of  the 
claimant  in  this  case,  was  not  a  compliance  with  the  statute.  The  fortieth 
section  enacts,  that,  "  whenever  the  Christian  name,  or  the  place  of  abode, 
or  the  nature  of  the  qualification,  or  the  local  or  other  description  of  the  pro- 
perty of  any  person  who  shall  be  included  in  any  such  list,  and  the  name 
^-j-|  of  the  occupying  tenant  thereof,  shall  be  wholly  *omittfed,  in  any 
case  where  the  same  is  by  this  act  directed  to  be  specified  therein, 
or  if  any  person  whose  name  is  included  in  any  such  list,  or  his  place  of 
abode^  or  the  nature  or  description  of  his  qualification,  shall  in  the  judg* 
ment  of  the  revising  barrister  be  insufficiently  described  for  the  purpose 
of  being  identified,  such  barrister  shall  expunge  the  name  of  ervery  such 
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person  from  such  list,  unless  the  matter  or  matters  so  omitted  or  insuffi- 
ciently described  be  supplied  to  the  satisfaction  of  such  barrister  before 
he  shall  have  completed  the  revision  of  such  list,  in  which  case  he  shall 
then  and  there  insert  the  same  in  such  list."  Now,  would  the  descrip- 
tion here  given  enable  any  person  to  identify  the  house  in  Queen  Street? 
Certainly  not.  Then,  that  being  so,  the  barrister's  duty  was  to  expunge 
the  name  of  the  voter  from  the  list,  unless  the  matter  omitted  or  insuffi- 
ciently described  was  supplied  to  his  satisfaction.  There  is  no  statement 
in  the  case  that  any  attempt  was  made  to  supply  the  omissiofi.  As  to  the 
101st  section,  I  entirely  concur  with  what  has  been  said  by  the  Lord 
Chief  Justice.  To  be  sufficient,  the  description  must  be  such  as  to  be 
commonly  understood.  But  then  you  must  understand  all  that  is  required 
by  the  statute :  and,  if  the  statute  requires  the  numbers  of  both  houses  to 
be  given,  how  can  they  be  understood  from  the  statement  here  ? 

Erle,  J.  I  also  think  the  decision  of  the  revising  barrister  must  be 
affirmed.  The  number  of  the  house  is  omitted  in  a  case  in  which  there 
was  a  number.  The  barrister  clearly  was  right  in  expunging  the  name, 
if  he  thought  the  description  insufficient,  or  if  it  was  wholly  omitted,  and 
not  supplied  to  his  satisfaction  before  the  completion  of  the  revision.  I 
am  clearly  of  opinion,  that,  if  the  number  had  been  brought  to  the  revis- 
ing barrister,  he  had  power  under  tlie  fortieth  section  to  *insert  it,  -^ 
and  was  bound  to  insert  it.  And,  if  the  question  intended  to  be  *- 
raised  for  our  opinion  was,  whether  or  not  he  had  such  power,  it  is  very 
much  to  be  regretted  that  the  case  does  not  properly  raise  it.  But,  assum- 
ing that  the  number  was  not  supplied  to  the  barrister's  satisfaction,  I  see 
no  ground  for  finding  fault  with  his  decision.  Decision  affirmed. 


LANCASHIRE,    SOUTHERN    DIVISION. 

CHARLES  EDWARD  RAWLINS,  jun.,  Appellant,  The  Overseers  of 

WEST  DERBY,  Respondents.     Jan.  15. 

When  the  20th  of  July  falls  on  a  Sanday,  fiervice  of  a  notice  of  claim  apon  an  overaeer  under 
the  6  &  7  Vict  c.  18,  8.4,  by  leaving  it  at  his  place  of  abi)fie  on  that  day,  is  good  servioee. 

SemtUj  that,  where  the  respondent  appears,  be  is  precluded  from  objecting  to  ttie  form  of  the 
service  of  the  notice  of  appeal  required  by  ss.  62,  64. 

The  overseers  of  the  township  of  West  Derby,  in  the  southern  division 
of  the  county  of  Lancaster,  objected  to  the  names  of  George  Atkinson,  and 
of  thirty-nine  other  persons — whose  names  and  descriptions  were  set  forth 
in  a  schedule  annexed  to  the  case, — being  retained  on  the  Ust  of  claimants 
to  vote  in  the  said  township. 

The  barrister  struck  out  the  names  of  the  said  claimants  from  the  said  list, 
nibject  to  the  opinion  of  the  court  of  Common  Pleas  on  the  following  case : — 

All  the  said  claims  were  delivered  at  the  dwelling-house  of  one  of  the 
oveiseers  of  the  said  township  of  West  Derby,  in  his  absence,  about 

e2 
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9  o^clock  of  the  evening  of  Sunday,  the  20th  of  July  last.  The  overseew, 
nevertheless,  published  such  claims  in  the  list  of  claimants,  but  inserted 
opposite  to  each  name  the  word  "objected ;"  and  at  the  revision  of  the 
said  list,  they  contended  that  such  service  of  the  said  claims  respectively 
•7*^1  ^^  insufficient  and  invalid,  having  been  made  *on  a  Sunday,  and 
the  following  day  being  too  late  by  law  for  the  service  of  such  no- 
tices ;  and  that  such  claimants  therefore  were  not  entitled  to  have  their 
names  retained  on  the  said  list. 

The  barrister  allowed  the  objection,  and  consolidated  the  several  cases. 

Amoldy  for  the  respondents,  took  a  preliminary  objection — that  the 
notice  of  the  appellant's  intention  to  prosecute  the  appeal  had  not  been 
given  or  sent  to  the  proper  parties;  the  barrister  having,  under  the 
6  &  7  Vict.  c.  18,  s.  43,  nominated  the  overseers  of  the  township  of  West 
Derby  to  be  the  respondents,  and  the  notice  being  headed  ^^  Edward 
RawlinSy  appellant,  and  Thomas  Jittgustus  Granville  Dolling^  overseer  of 
West  Derby,  respondent,"  and  served  upon  Dolling  only.  He  submitted, 
that,  though  a  notice  addressed  to  the  overseers  generally,  and  served 
upon  one  of  them,  might  be  sufficient,  the  notice  in  question  clearly  was 
not  so,  for  rum  constat  that  Dolling  was  in  office  at  the  time  the  overseers 
were  named  respondents.  [Maule,  J.  Do  you  appear  ?]  In  the  case 
of  affidavits  informally  headed,  the  party  presenting  the  objection  is  not 
therefore  taken  to  appear.  [Maule,  J.  Does  that  apply  to  an  affidavit 
of  service  ?] 

CromptoUy  contra,  submitted  that  taking  the  sixty-second  section  and 
the  interpretation  clause  (s.  101)  together,  the  notice  was  sufficient. 

TiNDAL,  C.  J.     If  the  respondents  appear,  there  is  no  necessity  for 
proving  the  service  of  the  notice  under  sect.  64.     If  they  do  not,  we  must 
deal  with  the  case  as  we  best  may.(a) 
•741         *'^mold  elected  to  appear. 

CromptoTij  for  the  respondents.  By  the  6  &  7  Vict.  c.  18,  s.  4, 
persons  desirous  of  having  their  names  inserted  in  the  register  for  the 
county,  are  required  to  give  notice  of  their  claims  to  the  overseers  «on  or 
before  the  20th  of  July"  in  every  year.  The  question  is,  whether  words 
are  to  be  inserted  in  the  act  that  the  legislature  has  not  thought  fit  to 
place  there,  viz.,  "unless  such  day  shall  be  Sunday."  Wherever  it  has 
been  intended  to  except  Sunday  in  the  act,  it  is  done  by  apt  and  express 
words,  as,  amongst  other  instances,  in  sections. 5, 8, 12, 18,  20.  It  would 
be  strange  indeed  if  the  legislature  had  intended  to  except  Sunday  for  such 
a  purpose  as  this,  seeing  that  the  overseers  are  required  (s.  23)  to  publish 
these  lists  on  the  church  doors.  [Tindal,  C.  J.  That  is  because  it  is 
supposed  to  be  a  common  centre.]  At  common  law,  all  acts  except  those 
of  a  judicial  nature  might  be  done  on  a  Sunday.  In  Mackally^s  CasCj 
9  Co.  Rep.  66  b,  it  is  said  that  «  no  judicial  act  ought  to  be  done  on  that 
day,  but  ministerial  acts  may  be  lawfully  executed  on  the  Sunday ;  for, 

(a)  h'ee  ColvUl,  app.,  Lewis,  resp.,  ante,  p.  60. 
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otherwise,  peradventure,  they  can  never  be  executed.  Before  the  Rc:forma« 
tion,  fairs  and  markets  were  commonly  held  on  Sunday:  and  their  legality 
seems  to  have  been  recognised  after  the  Reformation ;  for,  in  Comyns  v. 
Bayery  Cro.  Eliz.  485,  it  was  held  that  «a  fair  holden  upon  the  Sunday  is 
well  enough,  although  by  the  statute  (a)  there  is  a  penalty  inflicted  upon 
the  party  that  sells  upon  that  day ;  but  it  makes  it  not  to  be  void. '^(6) 
[TiKDAL,  C.  J.  A  re-entry  for  •condition  broken  on  a  Sunday  is  r»-^ 
good.]  So  also  is  a  demand  of  possession  on  that  day.(c)  This  is 
clearly  not  an  exercise  of  the  party's  ordinary  calling,  within  the  first 
section  of  the  29  Car.  2,  c.  7  ;  nor  is  it  the  service  of  any  "writ,  process, 
varrant,  order,  judgment,  or  decree,"  within  the  sixth  section.  Even  a 
c  mtract,  per  se,  is  not  necessarily  void,  if  made  on  a  Sunday.  In  The 
ling  V.  WJiitnask,  7  B.  &  C.  596,  1  M.  &  R.  452  :(d)  a  contract  of  hiring 
nade  on  a  Sunday  between  a  farmer  and  a  labourer  was  held  not  to  be 
^  rithin  the  statute  of  Charles.  So,  in  Begbie  v.  Levi,  1  Cr.  &  J.  180,  a 
I  ill  of  exchange  drawn  on  a  Sunday  was  held  hot  to  be  avoided  by  that 
^tatute.  So,  in  Peate  v.  Dkken,  1  Cr.,  M.  &  R.  422,  an  agreement  entered 
iito  by  attorney  for  the  settlement  of  his  client's  aflairs,  on  a  Sunday,  was 
held  good.  A  sale  of  goods  on  a  Sunday,  not  made  in  exercise  of  the 
vendor's  ordinary  calling,  as,  for  instance,  the  sale  of  a  horse  by  a  banker, 
i »  not  within  the  statute :  Drury  v.  Defontaine,  1  Taunt.  131.  In  AUmson 
V.  Brookbanky  Carth,  504,(e)  service  of  a  citation,  by  fixing  it  on  the 
(hurch  door,  on  a  Sunday,  was  held  to  be  good.  And  in  Bedoe  v.  Alpe, 
\V.  Jones,  156,  it  was  held  to  be  no  ground  of  error  that  an  information 
was  alleged  to  have  been  exhibited  on  a  Sunday.  In  Comberbach  (page 
462)  it  is  said,(y)  that  "the  delivery  of  a  declaration  in  ejectment  upon  a 
Sunday  is  good,  per  curiam,[g)  It  was  likewise  said,  that  to  have  an 
attachment  for  non-performance  of  an  award,  there  must  be  personal  ser- 
vice, which,  if  it  be  on  a  *Sunday,  though  it  is  not  good  to  have  an  r^^^ 
attachment  for  non-payment  on  that  day,  yet  it  is  for  refusal  on  any 
other."  [Maule,  J.  The  award  being  retained,  the  party  h^s  notice  of 
it  on  the  Monday.  Here,  you  cannot  avail  yourself  of  that,  because  the 
Sunday  was  the  last  day.]  There  was  nothing  to  be  done  by  the  over- 
seers on  the  Sunday.  In  Walgrave  v.  Taylor,  1  Lord  Raym.  705,  Lord 
Holt,  C.  J.,  seemed  to  think  the  delivery  of  a  declaration  on  a  Sunday 
bad,  because  the  29  Car.  2,  c.  7,  s.  6,  intended  to  restrain  all  legal  pro- 

(a)  27  H.  6,  c.  5,  which  enacts  that  «  all  manner  of  fairs  and  markets  on  the  principal  feasts, 
•nd  Sundays  and  Good  Friday,  shall  clearly  cease  from  all  showing  of  any  goods  or  merchan- 
dise, (necessary  victaal  only  excepted,)  upon  pain  of  forfeiture  of  all  the  goods  aforesaid  so 
showed,  &c.,  the  four  Sundays  in  harvest  except" 

(6)  The  exception  of  the  four  Sundays  in  harvest  is  the  reservation  of  an  old,  not  the  crea 
tion  of  a  new  right 

(c)  Selw.  N.  P.  p.  712.  (rf)  And  see  Sandiman  v.  Bridge^  ib.  457,  n. 

(O  8.  C.  per  nom,  Allen  v.  Brookhank,  2  Salic.  625 ;  Anonymous,  5  Mod.  450. 

(/)  9  WUl.  3,  ui  videtur, 

(g)  Such  a  service  was  held  to  be  void  within  the  29  Car.  2,  c.  7,  s.  6,  in  Doe  d,  Warren 
V.  Roe,  8  D.  &  K.  342.  And  see  Doe  v.  Roe,  5  6.  &  C.  764,  S.  C.  nom.  Goodtiile  d.  Mortimer 
V.  KotUU,  2  D.  &  R.  232 ;  Doe  v.  Boe,  8  D.  &  R.  592. 
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ccedings  oh  that  day.  But  Powys  and  Gould,  Js.,  held  otherwise,  be- 
cause such  delivery  was  quasi  a  notice,  and  as  a  letter^  and  not  a  process. 
[Cresswell,  J.  In  Roberts  v.  Monk/iouse,  8  East,  547,  service  of  a  notice 
of  plea  on  a  Sunday  was  held  bad,  and  in  Hughes  v.  Buddy  8  Dowl.  P.  C. 
315,  service  on  Sunday  of  a  notice  to  produce  was  also  held  void.  Maule,  J. 
Service  of  a  subpcena  duces  tecum  on  a  Sunday  would  be  a  void  service. 
That  is  very  much  like  this  case.]  A  subpcena  duces  tecum  is  in  the  na- 
ture of  process,  and  therefore  within  the  letter  of  the  act.  The  question  " 
whether  a  service  on  Sunday  of  a  notice  of  appeal  was  good,  was  raised 
in  The  Queen  v.  The  Justices  of  Middlesex^  12  Law  J.,  N.  S.,  M.  C.  59, 
but  the  court  gave  no  opinion  upon  it. 

Arnold^  for  the  respondents.  The  decision  of  the  revising  barrister 
was  right.  The  question  here  is,  whether  the  service  of  the  notices  of 
claim  was  affected  within  the  time  required  by  the  act  of  parliament.  By 
the  fourth  section  of  the  6  &  7  Vict.  c.  18,  the  notice  of  claim  must  be 
delivered  to  the  overseers  on  or  before  the  20th  of  July.  It  is  not  neces- 
sary to  contend  that  a  service  on  Sunday  is  absolutely  void,  either  at  com- 
^^--1     mon  law  or  by  the  statute  29  Car.  2,  c.  7 ;  for,  it  may  be  'conceded 

that  it  is  neither  a  work  of  the  ordinary  calling  of  the  party,  so  as 
to  be  affected  by  section  1,  nor  a  writ,  process,  &c.,  within  section  6.  It 
may  also  be  conceded,  that,  if  Sunday  had  been  the  19th,  a  service  on  that 
day  might  have  operated  as  a  good  service  on  the  Monday.  But,  the 
20th  of  July  being  the  last  day  on  which  the  notice  could,  by  law,  be 
sejved,  and  that  day  being  Sunday,  the  question  is,  whether  a  service  on 
Sunday  was  in  time.  The  receipt  of  these  notices  was  a  matter  which 
the  overseer  was  not  bound  to  attend  to  on  a  Sunday ;  he  was  not  bound 
to  open  the  letters  until  Monday,  and  then  the  notice  would  have  been  too 
late.  The  101st  section  authorizes  a  service  of  these  notices  by  leaving 
them  at  the  place  of  business  of  the  overseer ;  could  it  be  contended  for  a 
moment,  that  a  service  at  the  place  of  business  on  a  Sunday,  the  overseer 
being  absent,  would,  under  the  circumstances,  be  sufficient,  seeing  that  it 
could  not  come  to  the  hands  of  the  overseer  until  the  following  day  ? 
There  is  some  parity  of  reasoning  between  this  case  and  the  case  of  a 
notice  of  dishonour  of  a  bill  of  exchange  ;  the  ground  of  that  rule  being, 
that  a  party  is  not  bound  to  attend  to  any  matter  of  business  on  a  Sunday : 
Byles  on  Bills,  p.  184 ;  WriglU  v.  Shawcross^  2  B.  &  Aid.  501,  n.  So, 
as  to  the  days  of  grace,  if  the  last  of  the  three  happens  to  be  Sunday,  the 
payment  must  be  made  on  Saturday — for  the  same  reason,  viz.,  that  no 
man  is  bound  to  attend  to  his  ordinary  calling  on  the  Lord's  day.(^) 
[Cresswell,  J.  That  is  regulated  by  the  law  merchant,  which  engrafts 
upon  the  days  of  grace  the  condition  that  the  last  shall  not  be  Sunday. 
Maule,  J.  Here  we  have  a  positive  law,  that  a  certain  act  shall  be  done 
^-5^^     on  or  before  the  20th  of  July ;  and  there  is  no  exception.  According 

to  your  argument,  the  party  for  whose  benefit  the  number  of  *days 

(a)  Byles  on  BUls,  133. 
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is  given,  loses  the  Sunday,  if  it  happens  to  be  the  last.]  Some  analogy 
may  also  be  drawn  from  the  rule  of  Hilary  term,  2  W.  4,  r.  8,  which 
directs,  <<  that,  in  all  cases  in  which  any  particular  number  of  days,  not 
expressed  to  be  clear  days^  is  prescribed  by  the  rules  or  practice  of  the 
courts,  the  same  shall  be  reckoned  exclusively  of  the  first  day,  and  in 
clusively  of  the  last  day,  unless  the  last  day  shall  happen  to  fall  on  a  Sun 
day,  Christmas  Day,  Good  Friday,  or  a  day  appointed  for  a  public  fast  oi 
thanksgiving,  in  which  case,  the  time  shall  be  reckoned  exclusively  of 
that  day  also."  According  to  the  old  practice,  Sunday  was  invariably 
excluded  from  the  computation,  if  the  last  day :  for  instance,  in  rules  to 
plead,  (a)  rules  to  reply,  (6)  notices  of  inquiry,  (c)  and  the  like.  [Cress- 
wEix,  J.  Lord  Kenyon  and  Lord  Ellenborough  held  notices  of  inquiry 
to  be  in  the  nature  of  process.(rf)]  A  notice  of  executing  a  writ  of  inquiry 
clearly  is  not  a  writ  or  process  within  the  29  Car.  2,  c.  7,  s.  6.  The 
instances  in  the  statute  6  &  7  Vict.  c.  18,  of  Sunday  being  expressly  ex-* 
cepted,  afibrd  little  support  to  the  argument  urged  on  the  part  of  the 
appellant ;  the  exception,  in  each  case,  seems  to  havQ  been  introduced  ex 
abundarUi  catUeld, 

Crampton  was  not  called  upon  to  reply. 

TiNDAL,  0.  J.  It  appears  to  me  that  this  case  may  be  determined  by 
reference  to  the  very  plain  language  of  the  fourth  section  of  the  act.  That 
section  directs  that  all  persons  who  shall  be  desirous  to  have  their  names 
•inserted  in  the  register,  «  shall,  on  or  before  the  20th  day  of  July,  r«-g 
deUver  or  send  to  the  overseers  a  notice  signed  by  him,  of  his 
claim,  according  to  the  form  of  notice  set  forth  in  that  behalf  in  the  form 
Qumbered  2,  schedule  (A),  or  to  the  hke  effect."  The  statute,  therefore, 
m  plain  terms,  gives  the  party  power  to  send  in  a  claim  at  any  time  on  or 
before  the  20th  of  July.  The  argument  urged  on  the  part  of  the  respond- 
ent, is,  that  that  direction  is  not  obligatory  in  all  cases ;  but  that,  when 
the  20th  of  July  happens  to  be  a  Sunday,  the  day  is  to  be  excepted,  llie 
language  being  so  plain,  we  must  take  the  act  as  we  find  it,  unless  there 
be  some  equal  power  requiring  us  to  engraft  upon  it  the  proposed  excep- 
tion ;  especially,  as  we  see,  that,  where  the  legislature  have  intended  to 
except  Sunday,  they  have  done  so  in  express  terms.  As  to  the  statute 
29  Car.  2,  c.  7,  this  clearly  is  not  a  matter  within  the  prohibitory  part  of 
that  act,  the  first  provision  of  which  applies  to  things  done  by  persons  in 
the  exercise  of  their  ordinary  callings,  and  the  second  to  the  service  of 
writs  or  process  of  a  judicial  character,  within  neither  of  which  can  the 
present  case  be  classed.  Many  things  at  common  law  were  feasible  and 
were  held  valid  if  done  on  a  Sunday :  an  entry  for  condition  broken,  or  to 
preserve  an  estate,  Was  equally  valid  whether  made  on  a  Sunday  or  on 
any  other  day ;  so,  a  demand  of  possession,  to  support  an  ejectment, 

(tf)  Tidd's  Practice,  9th  edit  p.  474.  (6)  Tidd,  676.  (c)  Tidd,  577. 

(d)  In  Roberts  v.  ManJchoutCt  8  East,  547,  Lord  Ellenborough  sajB,^-"  All  notices  on  which 
rales  are  made,  are  process  in  respect  to  the  subject-matter ;  not  indeed  process  with  respect  to 
the  writ,  bat  process  in  respect  to  the  rale." 

VOL.  n.  8 
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might  well  be  made  on  that  day ;  and  all  contracts,  not  made  in  the  ordi- 
nary callings  of  the  parties,  are  still  valid  though  made  on  Sunday.  I  see 
no  reason,  therefore,  why  a  notice  of  this  sort  may  not  be  served  on  a 
Sunday.  To  make  the  argument  drawn  from  the  notice  of  dishonour  of 
a  bill  of  exchange  at  all  favour  the  construction  put  forward  on  the  part 
of  the  respondent,  it  must  be  contended  that  the  notice  would  be  void  if 
•801  forwarded  on  a  Sunday,  which  is  not  the  case,  •although  no  doubt 
the  party  receiving  a  notice  of  dishonour  on  a  Sunday  might  abstain 
from  opening  it  until  the  following  morning.  I  think,  for  these  reasons, 
that  the  decision  of  the  barrister  is  wrong,  and  must  be  reversed. 

Maule,  J.  I  am  of  the  same  opinion.  The  act  requires  the  notice  of 
claim  to  be  given  or  sent  to  the  overseers  on  or  before  the  20th  of  July. 
If  that  be  done,  the  overseers  are  enabled  to  perform  the  duty  imposed 
upon  them  by  section  5,  of  preparing  lists  of  claimants  before  the  last  day 
of  the  month ;  the  object  of  section  4  being  to  give  them  for  that  purpose 
all  the  interval  between  the  20th  and  the  31st  of  July.  They  have  had 
all  that  time  here.  If  the  20th  of  July  had  not  been  Sunday,  there  is  no 
doubt  the  claimant  might  have  sent  in  his  claim  at  any  time  on  that  day: 
and  I  must  confess  I  find  nothing  in  the  act  to  deprive  him  of  that  right 
because  the  20th  of  July  happened  to  fall  on  a  Sunday.  I  do  not  think 
we  ought  to  seek  any  other  meaning  than  the  words  naturally  bear,  seeing 
that  they  are  so  clear  and  unequivocal.  It  may  be  conceded,  that,  if  they 
comprehended  something  contra  bonos  moreSy  or  against  the  common  law, 
an  exception  might  be  implied.  A  party  is  not  to  commit  a  breach  of  the 
law  of  the  land  because  he  is  required  to  do  a  certain  act  within  a  given 
time.  But  I  know  of  no  law  that  prevents  these  notices  from  being  ser^'ed 
on  a  Sunday.  Certain  things  are  by  statute  declared  void  if  done  on  a 
Sunday :  but  prima  facie  any  act  may  be  done  on  that  day.  In  the  case 
of  bills  of  exchange,  the  custom  of  merchants  has  engrafted  upon  it  the 
exception  of  Sunday  from  the  days  of  grace,  and  a  party  is  not  called 
upon  to  take  a  notice  of  dishonour  on  that  day.  In  the  reign  of  Charles 
the  Second  an  act  of  parhament  passed  providing  that  certain  things  that 
^«,n  formerly  might  have  *been  done  on  Sunday,  should  no  longer  be 
^  done  on  that  day :  all  other  things  being  left  to  the  fi-eedom  of  the 
common  law.  There  is  therefore  no  ground  for  saying  that  the  notices  in 
question  were  not  properly  delivered.  It  may  be  remembered  that  we 
have  already  decided  that  a  delivery  by  post  may  be  made  on  a  Sun- 
day.(a)  The  post-master  is,  by  law,  required  to  deliver  letters  on  that 
day.  For  these  reasons,  I  am  of  opinion  that  tlie  decision  of  the  revising 
barrister  was  wrong,  and  ought  to  be  reversed. 

Cbesswell,  J.  I  am  entirely  of  the  same  opinion.  The  statute  pro- 
vides that  the  notices  of  claim  shall  be  delivered  «  on  or  before  the  20th 
of  July."  Upon  that  provision  we  are  invited  to  engraft  an  exception— 
uidess  that  day  shall  happen  to  be  Sunday.    .How  are  we  to  follow  that 

(a)  Colvillf  app.,  Lewis,  Resp.,  ante,  p.  60* 
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ottt  ?  By  saying,  that,  in  that  event,  the  last  day  shall  be  the  19th  ?  Or 
by  extending  it  to  the  21st  ?  How  can  we  say  what  the  legislature  would 
have  done  ?(a)  X  agree  with  the  Lord  Chief  Justice  and  my  brother  M aule, 
that  there  is  no  reason  for  departing  from  the  plain  words  of  the  statute. 

Eble,  J.  I  am  of  the  same  opinion.  We  should  be  disregarding  the 
plain  and  express  words  of  the  statute,  if  we  held  that  the  delivery  of  these 
notices  on  a  Sunday  is  not  valid.  Such  delivery  is  no  violation  of  r»g^ 
•any  known  rule  of  law.  The  overseer  who  receives  the  notice  is 
not  called  upon  to  perform  any  duty  that  can  interfere  with  the  most  scru- 
pulous observance  of  the  Lord's  day.  Decision  reversed. (6) 

(a)  In  general,  where  one  branch  of  an  alternative  condition  becomes  impossible,  the  other 
branch  stands  as  if  the  former  bad  not  been  mentioned.  If  the  statute  of  29  Car.  2,  c  7,  s.  6, 
had  prohibited  the  service  of  notices  as  well  as  the  service  or  execution  of  **  writs,  process, 
warrant  orders,  judgments,  or  decrees,  upon  the  Lord's  day,"  the  words  **  on  or  before  the  20th 
of  July"  in  the  reform  act  would  probably  have  been  read — on  or  before  the  20th  of  July  in 
those  years  in  which  the  20th  of  July  shall  not  fall  on  a  Sunday,  and  before  the  20th  of  July 
when  that  day  shall  fall  on  a  Sunday. 

(6)  And  see  Com.  Dig.  Temps,  (B  3)  ;  20  Yin.  Abr.  Sunday,  61. 


SOUTHERN   DIVISION    OF   CHESHIRE. 

SAMUEL  HICKTON,  Appellant,  DANIEL  ANTROBUS,  Respondent* 

Jan.  19. 

Sending  a  notice  of  objection  to  the  party  objected  to  by  the  post,  pursaant  to  the  directioiw 
of  the  6  &  7  Vict  c.  18,  s.  100,  is  a  sufficient  substitute  for  giving  the  notice  to  the  party, 
or  leaving  it  at  his  place  of  abode,  as  required  by  s.  7. 

Where,  therefore,  a  notice  was  posted,  under  s.  100,  in  sufficient  time  to  have  reached  the 
party,  according  to  the  ordinary  course  of  post,  on  the  25th  of  August:  Held,  ihsii  such 
service  was  sufficient  to  call  upon  the  party  to  prove  his  qualification,  notwithstanding  that 
the  actual  delivery  was  accidentally  delayed  until  the  27th. 

And,  held,  that  the  provisions  of  s.  100  are  equally  applicable  to  notices  to  overseers,  directed, 
as  provided  by  s.  101,  to  their  usual  places  of  abode. 

Samuel  Hickton,  of  Rood  Lane,  Congleton,  a  person  on  the  register 
for  the  southern  division  of  the  county  of  Chester,  objected  to  the  name 
of  Daniel  Antrobus,  as  not  entitled  to  be  inserted  in  the  list  of  voters  for 
the  said  division. 

The  facts  of  the  case  were  as  follow  : — Duplicate  notices  of  objection, 
stamped  at  the  Manchester  post-office,  on  the  24th  of  August,  one  directed 
to  the  party  objected  to,  and  the  other  to  the  overseers  of  the  township  of 
Congleton,  were  produced,  and  duly  proved  before  the  barrister.  These 
notices  of  objection  would,  in  the  ordinary  course  of  post,  be  delivered  at 
the  place  of  abode  as  described  in  the  said  list,  and  also  to  the  overseers 
of  Congleton,  on  the  25th  of  August.  The  notices  themselves  were  pro- 
duced on  behalf  of  Daniel  *Antrobus,  and  bore  the  Congleton  post-  r^^r^^ 
mark  of  August  26th,  and  were  not  delivered  to  the  overseers,  or  at 
the  place  of  abode  of  the  person  objected  to,  until  that  day.  Upon  inquiiy 
into  the  cause  of  the  detention,  it  appeared  that  so  many  notices  of  objec- 
tion had  been  posted  at  the  Manchester  post-office  on  that  and  the  two 
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preceding  days,  that  the  postmaster  was  unable  to  transmit  the  notices 
in  time.  He  alleged  the  sudden  and  enormous  infl«ix  of  letters  as  a  reason 
for  Ihe  detqniion. 

It  was  contended  on  the  part  of  Samuel  Hickton,  that  the  objector  had 
complied  with  the  provisions  of  the  act  6  &  7  Vict.  c.  18,  which  enacts, 
sect.  100,  "  that  the  production  by  the  party  who  posted  such  notice,  of 
such  stamped  duplicate,  shall  be  evidence  of  the  notice  having  been  given 
to  the  person,  at  the  place  mentioned  in  such  duplicate,  on  the  day  on 
which  such  notice  would,  in  the  ordinary  course  of  post,  have  been  de- 
livered to  such  person." 

On  the  part  of  Daniel  Antrobus  it  was  submitted  that  this  was  only  a 
mode  of  proof,  and  not  conclusive. 

The  barrister  held,  that  the  stamped  duplicates  were  not  conclusive 
evidence  of  the  notices  of  objection  being  delivered  in  time ;  and  that 
(there  being  no  pretence  of  any  fraudulent  or  wilful  detention)  the  notices 
of  objection  were  delivered  too  late.  He  therefore  retained  the  name  of  the 
voter  on  the  list. 

The  question  for  the  opinion  of  the  court  is,  whether,  under  the  cir- 
cumstances mentioned  in  the  above  statement,  the  name  of  the  said  Daniel 
Antrobus  was  rightly  retained  on  the  said  list  of  voters  for  the  said  south- 
ern division  of  the  county  of  Chester.  If  the  court  shall  be  of  that  opinion, 
the  register  is  to  stand  without  amendment.  If  the  court  shall  be  of  a  con- 
•QAi  ^^"^  opinion,  then  the  register  is  to  be  amended  by  expunging 
therefrom,  *from  the  list  of  voters  for  the  township  of  Congleton, 
the  name  of  the  said  Daniel  Antrobus. 

Cockbum  (with  whom  was  KhiglakCy  Serjt.)  appeared  for  the  appellant. 
But 

Welsbj/y  for  the  respondent,  admitted  that  he  could  not  distinguish  the 
present  case  from  that  of  Bishop^  app.,  Helps,  resp.,  (a)  and  that  therefore 
the  decision  of  the  revising  barrister  must  be  reversed. 

Per  curiam ;  Decision  reversed.  (J) 

(a)  Ante,  p.  45. 

(6)  See  Bayley,  app.,  The  OverseerB  of  Nanttcich,  resp.,  post,  p.  118. 


LANCASHIRE,  SOUTHERN  DIVISION. 


FRAZER    \MLLIAM   HOYLAND,   Appellant,   HENRY  BREMNER, 

Respondent.     Jan,  19. 

A  conveyance  from  one  vendor  to  several  persons,  who  purchase  with  the  intention  of  obtain- 
ing and  multiplying  votes  by  splitting  and  dividing  the  interest,  the  vendor  not  being  cog- 
nisant of  such  purpose,  is  valid.  Not  is  such  conveyance  brought  within  the  7  &  8  W.  3, 
c.  25,  8.  7,  by  the  mere  knowledge,  on  the  part  of  the  vendor's  solicitor  or  agent,  of  the 
object  of  the  purchasers. 

Frazeb  William  Hoyland,  and  seventeen  other  persons  whose  names 
appear  in  the  first  schedule  annexed  to  this  case,  were  objected  to  as  not 
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beug  entitled  to  have  their  names  retained  in  the  list  of  claimants  for  the 
township  of  Newton,  in  the  southern  division  of  the  county  of  Lancaster, 
in  respect  of  their  several  qualifications  mentioned  in  such  list. 

The  barrister  struck  out  the  names  of  all  the  said  *claimants     r^Q 
from  the  said  list,  subject  to  the  opinion  of  the  court  of  Common 
Pleas  on  the  following  case  : — 

It  appeared  in  evidence,  that,  some  time  during  the  latter  part  of  the 
year  1844,  one  Charles  Duffield,  a  house-agent  in  Manchester,  was  em- 
ployed by  the  claimants, — who  were  all  members  or  supporters  of  a  certain 
political  association  called  the  Antimonopoly  Association, — to  procure  for 
them  qualifications  to  vote  for  members  of  parliament  for  South  Lanca- 
shire.   Accordingly,  Duffield,  in  the  month  of  January  last,  applied  to 
one  Worthington,  a  solicitor  in  Manchester,  who  was  known  by  Duffield 
to  have  property  on  sale  which  would  confer  qualifications  to  vote  for  .the 
division  of  South  Lancashire,  to  purchase  such  qualifications  for  Hoyland 
and  the  other  claimants.     He  agreed  with  Duffield  to  sell  certain  freehold 
land  and  houses  in  the  township  of  Newton,  the  property  of  one  Whittaker, 
who  had  employed  Worthington  to  dispose  of  this  and  other  real  estate. 
JVb  contract  in  writing  as  to  the  purchase  was  entered  into  between  any 
of  the  purchasers,  or  Duffield  as  their  agent,  and  Whittaker.    Duffield,  as 
agent  for  the  purchasers,  employed  Worthington  to  draw  the  conveyance 
on  their  behalf ;  and  they  did  not  personally  consult  him  (Worthington) 
relative  to  the  purchase.    Different  portions  of  the  above  freehold  premises 
were  conveyed  to  the  claimants,  in  fee,  by  several  separate  deeds,  in  all 
nine ;  such  claimants,  where  more  than  one  purchaser  was  included  in 
the  conveyance,  taking  their  respective  shares  as  tenants  in  common.   All 
the  conveyances  were  duly  executed  before  the  31st  of  January  last ;  and 
the  purchase-money  for  each  was  handed  over  to  Worthington,  at  the  time 
of  execution,  by  Duffield,  who  had  previously  received  it  from  the  pur- 
chasers.    The  price  given  in  respect  of  each  purchase  appeared  to  be 
the  fair  marketable  value  of  the  property  bought.     The  claimants  have 
each  received  *the  rents  of  their  respective  portions  or  shares,     ri»og 
which  are  of  a  sufficient  value  to  confer  a  vote. 

It  did  not  appear  that  Whittaker  knew  of  the  object  which  the  claim- 
ants had  in  view  in  making  their  purchases. 

The  barrister  was  of  opinion  that  the  object  of  the  claimants  was  to  ac- 
quire for  themselves  votes  for  the  purpose  of  multiplying  voices  for  the 
election  of  members  of  parliament  for  the  southern  division  of  Lancashire, 
and  for  that  purpose  to  split  and  divide  their  interest  in  the  houses  and  land 
so  purchased  by  them.  And  he  was  further  of  opinion  that  such  object  was 
luiown,  and  acquiesced  in,  by  the  vendor's  solicitor  before  the  execution 
of  the  several  conveyances  above  referred  to.  He  therefore  thought  all 
such  conveyances  void  for  the  purpose  of  conferring  such  votes  as  afore- 
said, under  the  7  &  8  W.  3,  c.  25. 
In  the  first  schedule  above  referred  to,  the  names,  places  of  abode, 
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&c.,  of  the  several  persons  objected  to,  were  stated  in  the  following 
form: — 


TOWNSHIP   OF   NEWTON. 


Christian  Name  and 
Surname  of  each. 

Place  of  Abode. 

Nature  of 
Qualification. 

Street,  Lane,  &c., 

in  this  Township 

where  Property 

situate,  iui. 

Hoyland,  Frazer 
William. 

Western  Park, 
Moss  Side,  near 
Manchester. 

Undivided  share 
of  freehold  land 
and  dwelling- 
houses. 

Droylsden  Road. 

The  appeal  in  the  above  cases  was,  by  consent  of  the  parties,  consoli- 
dated with  that  of  twenty-five  other  persons  named  in  the  schedule  here- 
inafter contained,  whose  names  the  barrister  had  struck  out  of  the  list  of 
claimants  in  the  township  of  Liverpool,  the  facts  being  similar  with  those 
above  stated,  except  that,  as  to  the  claimants  in  the  township  of  Liverpool, 
,>/^-1  there  were  contracts  in  *writing  entered  into  between  the  vendors 
and  purchasers,  and  at  the  time  of  signing  such  contracts  the 
vendor's  solicitor  was  not  privy  to  the  objects  which  the  claimants  had 
in  view  in  making  the  purchase,  although  he  was  privy  to  such  objects 
before  the  execution  of  the  respective  purchase-deeds. 


TOWNSHIP   OF   LIVERPOOL. 


Christian  Name  and 
Surname  of  each. 

Place  of  Abode. 

Nature  of 
Qualification. 

Street,  in  this  Township, 
Ac,  where  Property 
situate,  &c. 

Bayliffe,  William. 

Branker,  John 
Houghton. 

Princes  Street, 
Wood  side, 
Cheshire. 
Field    House, 
Wavertree, 
near  Liver- 
pool. 

Freehold  houses. 
Do.  (a) 

Lowther  Street,  G.D. 
and  S.  J.,  ten- 
ants. 
Do.  (a) 

Cockbium,  (with  whom  was  Kinglake^  Serjt.,)  for  the  appellant.  This 
case  is  not  distinguishable  from  Marshall^  app.,  Bown^  resp.,  7  M.  &  G« 
188.(6)  There,  A.  having  contracted  for  the  purchase  of  B.'s  house 
for  a  valuable  consideration,  sold  it  to  C,  D.,  E.,  F.,  G.,  and  H.  in 
equal  shares,  and  caused  a  conveyance  to  be  executed  from  B.  to  the 
^b-vendees,  as  tenants  in  common.  A.  was  not  stated  to  have  been 
a  party  to  the  conveyance ;  the  purchase-money  was  paid  to  B.  by 
the  hands  of  A.,  but  was  the  proper  money  of  the  sub-vendees.  The 
house  was  let,  and  the  sub-vendees  received  the  rents  for  their  own 
use  respectively.     The  object  of  A.  in  proposing  the  purchase  to  the 

(a)  The  insertion  of  the  word  « ditto,''  to  avoid  repetition,  is  not  warranted  by  the  statote; 
and  it  might  lead  to  grett  confusion  if  the  name  immediately  above  it  happened  to  be  ex- 
punged. 

(6)  And  addenda  to  7  M.  &  G.  p.  1068 ;  8  Scott,  N.  R.  889. 
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sub-vendees,  was,  to  increase  the  number  of  voters ;  but  the  purchase 
on  the  'part  of  the  sub-vendees  was  a  bond  fide  investment  of  their  r#gg 
money :  they  expected  that  the  possession  of  the  property  would 
entitle  each  of  them  to  vote ;  but  there  was  no  understanding  before  or  at 
the  conveyance,  that  they  should  vote,  or  for  what  party  they  should  vote. 
And  it  was  held  that  the  conveyance  was  not  void  under  the  7  &  8  W.  3, 
c.  25,  s.  7,  and  that  the  sub- vendees  were  entitled  to  be  registered.  Here, 
the  revising  barrister  decided  that  the  case  before  him  was  not  governed 
by  that  case,  because  the  solicitor  for  the  vendor  was  aware  that  the  ob- 
ject of  the  purchasers  was  to  acquire  votes  by  splitting  and  dividing  the 
interest  in  the  houses  and  land  so  purchased  by  them,  and  that  he  ac- 
quiesced therein.  The  grantor^  however,  not  being  cognisant  of  the  sup- 
posed illegal  purpose  of  the  purchasers,  the  case  is  clearly  not  within  either 
the  statute  of  William,(a)  or  the  statute  10  Ann.  c.  23.(6)  The  last- 
mentioned  statute  *pre-supposes  a  fraudulent  intention  on  the  r«QQ 
part  of  the  grantor  personally. 

Arnold,  for  the  respondent.  The  53  G.  3,  c.  39,  s.  2,  shows  that  the 
statute  of  William  was  intended  to  operate  on  estates  that  could  be  bene- 
ficially enjoyed.  Here,  the  knowledge  of  the  vendor's  agent  is  the  know- 
ledge of  the  vendor  himself.  Any  representation  or  warranty  made  by 
the  former  would  bind  the  latter :  Fitzherhert  v.  Mather,  1  T.  R.  12,  16, 
Irmng  v.  Motly,  7  Bingh.  543.  [Cresswell,  J.  Not,  if  beyond  the 
scope  of  his  authority.](c) 

(a)  Which  enact«,  s.  7,  » that  no  person  shall  be  allowed  to  have  any  vote  in  the  election 
of  membera  to  serre  in  parliament,  for  or  by  reason  of  any  trust-estate  or  mortgage,  unless  such 
trustee  or  mortgagee  be  in  actual  possession,  or  receipt  of  the  rents  and  profits,  of  the  same 
estate;  hut  that  the  mortgagor  or  cestui  que  trutt,  in  possession,  shall  and  may  vote  for  the 
lame  estate,  notwithstanding  such  mortgage  or  trust ;  and  that  all  conveyances  of  any  messuages, 
lands,  tenements,  or  hereditaments,  in  any  county,  city,  borough,  &c.,  in  order  to  multiply 
voices,  or  to  sptit  and  divide  the  interest  in  any  houses  or  lands  among  several  persons,  to  ena- 
ble them  to  vote  at  elections  of  members  to  serve  in  parliament,  are  hereby  declared  to  be  void 
and  of  none  effect,  and  that  no  more  than  one  single  voice  shall  be  admitted  for  one  and  the 
nme  house  or  tenement." 

(6)  Section  1,  aiVer  reciting  the  7  &  8  W.  3,  c.  25,  s.  7, "  for  the  more  effectual  preventing  of 
sacb  undue  practices,"  enacts,  **  that  all  estates  and  conveyances  whatsoever  made  to  any  per* 
son  or  persons,  in  any  fraudulent  or  collusive  manner,  on  purpose  to  qualify  him  or  them  to 
give  his  or  their  vote  or  votes  at  such  elections  of  knights  of  the  shire,  (subject  nevertheless  to 
canditions  or  agreements  to  defeat  or  determine  such  estate,  or  to  reconvey  the  same,)  shall 
be  deemed  and  taken,  against  those  persons  who  executed  the  same,  as  free  and  absolute,  and 
be  holden  and  enjoyed  by  all  and  every  such  person  or  persons  to  whom  such  conveyance  shall 
be  made  as  aforesaid,  freely  and  absolutely  acquitted,  exonerated,  and  discharged  of  and  from 
til  manner  of  trusts,  conditions,  clause  of  re-entry,  powers  of  revocation,  provisoes  of  redemp- 
tion, or  other  defeasances  whatsoever,  between  or  with  the  said  parties,  or  any  other  person  or 
persons  in  trust  for  them,  or  any  of  them,  for  the  redeeming,  revoking,  or  defeating  such  estate 
or  estates,  or  for  the  restoring  or  re-conveying  thereof,  or  any  part  thereof,  to  any  person  or 
penons  who  made  or  executed  such  conveyance,  or  to  any  other  person  or  persons  in  trust  for 
ihem,  or  any  of  them,  shall  be  null  and  void  to  all  intents  and  purposes  whatsoever ;  and  that 
every  person  who  shall  make  and  execute  any  such  conveyance  or  conveyances  as  aforesaid, 
»r  being  privy  to  such  purpose,  shall  devise  or  prepare  the  same,  and  every  person  who,  by 
colour  thereof,  shall  give  any  vote  at  any  election  of  any  knight  or  knights  of  the  shire  to 
serve  in  parliament,  shall,  for  every  such  conveyance  so  made,  or  vote  so  created  or  given,  for- 
feit the  sum  of  402,."  &c 

[c)  For  which  see  TrusBwell  v.  MiddUton,  2  Roll.  Rep.  269, 270 ;  Cro.  Jac.  653 ;  Strode  v.  Dy* 
mm,  1  J.  P.  Smith,  400 ;  JlUxander  v.  Gt6soft,  2  Camp.  555 ;  Pickering  v.  Bwk,  15  East,  38, 45 
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TiNDAL,  C.  J.  The  agent's  knowledge  cannot  affect  the  title.  The 
barrister  not  having  found  that  the  vendor  had  any  illegal  purpose  in  view, 
or  any  knowledge  of  any  illegal  object  on  the  part  of  the  purchasers,  we 
think  the  case  is  within  the  principle  of  Marshall,  app.,  Botmi,  resp.,  and 
that  the  decision  is  wrong.  Decision  reversed. 


*90.]  •city  of  w^estminster. 

JAMES  BISHOP,  Appellant,  FRANCIS  SMEDLEY,  High  Bailiff  of 

.  Westminster,  Respondent.     Jan.  26. 

A.  claimed,  under  the  2  W.  4,  c.  45,  a.  30,  to  be  rated  in  respect  of  premises  occupied  hf 
him,  and  asked  the  overseer  whether  there  were  any  rates  due ;  the  overseer  saying  that  be 
did  not  know,  A.  added — **  If  there  are,  I  am  prepared  to  pay  them,"  but  he  did  not  produce 
or  offer  money :  the  overseer  answered,  *'  I'll  see  to  it,"  and  A.  went  away,  and  msde 
no  further  inquiry  on  the  subject : — Held  not  a  sufficient  tender  to  entitle  A.  to  the  benefit 
of  that  section. 

James  Bishop  claimed  to  be  registered  as  occupier  of  a  house,  No.  213, 
Piccadilly,  in  the  parish  of  St.  James,  Westminster. 

The  revising  barrister  decided  that  the  said  James  Bishop  was  not  en- 
titled to  have  his  name  inserted  in  the  list  of  voters,  in  consequence  of 
his  not  having  been  rated,  in  respect  of  the  premises  which  he  occupied 
as  aforesaid,  during  the  twelve  months  ending  on  the  31st  of  July,  1845, 
and  of  his  not  having  paid,  on  or  before  the  20th  of  July,  all  the  rates 
which  were  due  in  respect  of  such  premises,  previously  to  the  6th  of  April 
preceding ;  subject,  however,  to  the  opinion  of  the  court  of  Common 
Pleas  upon  the  following  case  : — 

Bishop  had  never  been  rated  to  the  poor-rate  for  the  house  which  be 
occupies.  The  only  name  that  appears  upon  the  rate-book  is  that  of 
Edmund  John  Scott,  the  landlord.  On  the  20th  of  July  there  remained 
a  sum  of  3/.  2s.  6d.  unpaid  of  rates  due  on  the  6th  of  April  last. 

Bishop's  evidence,  in  support  of  his  claim,  was  to  the  following  effect : 
— "On  the  19th  of  June  last,  I  called  on  Mr.  James  Catchpole,  one  of 
the  overseers,  at  his  shop  in  Regent  Street.  I  there  delivered  to  him  a 
notice  of  claim  to  be  rated  for  the  house  I  occupy.  I  asked  Catchpole 
whether  there  were  any  rates  due.  He  said  he  did  not  know.  I  then 
said,  « If  there  are,  I  am  prepared  to  pay  them.'  Catchpole  replied,  « Dl 
see  to  it.'  I  never  made  any  further  inquiry ;  and  I  never  heard  again 
•911  "P^"  ^^^  subject.  I  am  sure  that  when  I  called  •upon  Mr.  Catch- 
pole, I  had  money  in  my  pocket ;  because  I  remember  having  first 
gone  home  for  a  10/.  note.  Nothing  more  than  what  I  have  stated  passed 
between  me  and  the  overseer." 

The  revising  barrister  held,  that  the  effect  of  the  indulgence  given  by 
the  30th  section  of  the  2  W.  4,  c.  45,  to  persons  claiming  to  be  rated, 
could  not  be  to  put  them  in  a  better  position  than  those  persons  were  in, 
who  were  actually  rated ;  and  that  Bishop  was  bound  to  see  that  the  rates 
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due  on  the  6th  of  April,  in  respect  of  his  premises,  were  paid  on  or  before 
the  20th  of  July.  He,  also,  decided,  that  there  was  not,  according  to 
Bishop's  own  evidence,  sufficient  proof,  in  this  case,  of  such  a  tender  of 
rates  on  the  19th  of  June,  as  is  required  by  the  statute. 

If  the  court  of  Common  Pleas  shall  be  of  opinion  that  the  decision  was 
wrong,  the  name  of  the  appellant  is  to  be  inserted  in  the  register  of 
voters. 

Amoldy  for  the  appellant.  The  question  arises  upon  the  thirtieth  section 
of  the  2  W.  4,  c.  45.(a)  The  *twenty-seventh  section  having  re-  ^^q^ 
quired  that  the  voter  should  be  rated,  and  that  he  should  have  pa* J  *• 
the  rates  that  should  have  become  payable  from  him  in  respect  of  the 
premises,  previously  to  the  6th  of  April  preceding  ;  the  thirtieth  section 
enables  him  to  acquire  the  same  right  by  payment  or  tender  of  the  rates, 
though  not  actually  rated.  Here,  the  claimant,  having  no  better  means 
of  knowing  what  is  due,  in  respect  of  the  premises,  than  by  applying  to 
the  overseer,  whose  duty  it  was  to  know  the  fact,  inquires  of  him  whether 
there  were  any  rates  due,  saying  that,  if  there  are,  he  is  prepared  to  pay 
them.  The  overseer  not  being  able  to  inform  him,  no  tender  is  actually 
made.  [Maule,  J.  The  rate  is  a  public  thing ;  the  party  might,  by  in- 
specting it,  ascertain  the  amount.(6)]  He  would  not  be  able  to  ascertain, 
by  inspecting  the  rate,  whether  his  landlord  had  paid  it  or  not.  The  facts 
clearly  show  a  waiver  or  dispensation  of  a  tender  by  the  overseer. 
[TiNDAL,  C.  J.  How  can  the  overseer  dispense  with  a  tender  required 
by  an  act  of  parliament  ?  The  case  of  an  ordinary  tender  is  different ;  a 
man  may  well  dispense  with  his  own  rights.]  Suppose  the  precise  sum 
of  3/.  2^.  6rf.  had  actually  been  tendered,  the  position  of  the  overseer 
would  not  have  been  altered,  inasmuch  as  he  did  not  know  the  amount 
that  was  due.  [Maule,  J.  The  overseer  might  have  given  him  credit 
for  accuracy,  and  have  taken  that  sum.]  The  court  will  not  require  more 
strictness  in  a  tender  under  an  act  of  parliament  than  in  a  tender  at  com- 
mon law.  [Maule,  J.  That  may  be  so ;  and  possibly  this  might  have 
been  sufficient,  if  the  overseer  had  refused  to  ascertain  tlie  amount.]    In 

(a)  Which  enacts,  «that,  in  every  dty  or  borough  which  shall  return  a  member  or  members 
to  serve  in  any  future  parliament,  and  in  every  place  sharing  in  the  election  for  such  city  or 
borough,  it  shall  be  lawful  for  any  person  occupying  any  house,  warehouse,  counting-house, 
diop,  or  other  building,  either  separately  or  jointly  with  any  land  occupied  therewith  by  him 
as  owner,  or  occupied  therewith  by  him  as  tenant  under  the  same  landlord,  in  any  parish  or 
township  in  which  there  shall  be  a  rate  for  the  relief  of  the  poor,  to  claim  to  be  rated  to  the  re- 
lief of  the  poor  in  respect  of  such  premises,  whether  the  landlord  shall  or  shall  not  be  liable  to 
be  rated  to  the  relief  of  the  poor  in  respect  thereof;  and  upon  such  occupier  so  claiming,  and 
actually  paying  or  tendering  the  full  amount  of  the  rate  or  rates,  if  any,  then  due  in  respect  of 
the  same  premises,  the  overseers  of  the  parish  or  township  in  which  such  premises  are  situate, 
are  hereby  required  to  put  the  name  of  such  occupier  upon  the  rate  for  the  time  being;  and  in 
case  such  overseers  shall  neglect  or  refuse  so  to  do,  such  occupier  shall  nevertheless,  for  the 
purposes  of  this  act,  be  deemed  to  have  been  rated  for  the  relief  of  the  poor  in  respect  of  such 
premises,  from  the  period  at  which  the  rate  shall  have  been  made  in  respect  of  which  he  shall 
have  so  claimed  to  be  rated  as  aforesaid,"  dec. 

(6)  The  rate  is  open  to  the  inspection  of  ratepayers.  See  Eex  v.  Clapham,  1  Wils.  305 ; 
jRez  ▼.  SmaUpiece,  2  Chitt  Rep.  288;  Rex  v.  Clear,  4  B.  &  C.  899,  7  DowL  <&  R.  393. 
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^qo-i     Dickenson  v.  Shee^  4  Esp.  N.  P.  C.  68,  Lord  •Kenyon  said,  that, 
when  there  was  a  dispute  as  to  the  amount  of  the  demand,  the 
plaintiff,  by  objecting  to  the  quantum^  might  dispense  with  the  tender  of 
the  actual  or  any  specific  sum ;  but  he  adds,  that  there  should,  however, 
be  an  offer  to  pay,  by  producing  the  moneyy  unless  the  plaintiff  dispensed 
with  the  tender  expressly,  by  saying  the  defendant  need  not  produce  the 
money,  as  he  would  not  accept  it ;  for,  though  the  plaintiff  might  refuse 
the  money  at  first,  if  he  saw  it  produced,  he  might  be  induced  to  accept 
it.     The  production  or  non-production  of  the  money  could  hardly  be  ex- 
pected to  operate  on  the  mind  of  the  overseer.    In  Douglas  v.  Patrick, 
3  T.  R.  683,  where  a  debtor  went  with  money  in  his  pocket,  and  the 
creditor  told  him  he  need  not  give  himself  the  trouble  of  offering  it,  for  he 
would  not  take  it,  as  the  matter  was  in  the  hands  of  his  attorney,  Lord 
Kenyon  said,  « It  is  no  objection  to  this  tender  that  the  money  was  not 
actually  produced ;  because  what  was  said  by  one  of  the  plaintiffs  super- 
seded the  necessity  of  it."     So,  in  Thomas  v.  Euans,  10  East,  101,  Lord 
Ellenbobough  said,  «  The  actual  production  of  the  money  due  in  moneys 
numbered,  is  not  necessary,  if,  the  debtor  having  it  ready  to  produce,  and 
offering  to  pay  it,  the  creditor  dispense  with  it  at  the  time,  or  do  any  thing 
which  is  equivalent  to  that."    And  in  Bead  v.  Goldring^  2  M.  &  Sel.  86, 
A.,  an  agent  of  the  debtor,  met  the  creditor  in  the  street,  and  told  him  he 
was  desired  by  the  debtor  to  offer  him  4Z. ;  the  creditor  said  he  would  not 
take  it :  A.  then  said  he  would  give  him  the  other  10^.  (which  was  claimed 
by  the  creditor)  out  of  his  own  pocket,  and  run  the  risk  of  being  repaid ; 
and  he  pulled  out  his  pocket-book,  and  told  the  creditor,  that,  if  he  would 
go  with  him  into  a  neighbouring  public-house,  he  would  pay  him  ;  the 
•Q4.1     plaintiff  repeated  that  he  would  not  take  it ;  and  this  *was  held  a 
suflScient  tender.    Suppose  here  the  party  claiming  to  be  rated  had 
produced  a  sum  more  than  sufficient  to  pay  the  rate,  and  desired  the  over- 
seer to  take  what  was  due,  would  not  that  have  been  a  sufficient  tender  ? 
[Maule,  J.   Clearly  not,  under  the  circumstances.     The  overseer  cannot 
be  expected,  at  a  moment's  warning,  to  be  able  to  tell  each  rate-payer  the 
amount  due  firom  him.]    In  Bevans  v.  Bees^  5  M.  &  W.  306,  the  plaintiff 
had  a  claim  against  the  defendant  on  certain  notes,  amounting  to  about 
108/. ;  there  was  a  dispute  between  them  as  to  the  amount  of  a  shop  bill ; 
the  defendant's  shopman  went  to  the;  plaintiff's  attorney,  and  said  he  came 
to  settle  for  the  notes,  principal  and  interest,  and  wished  to  know  what 
was  due  ;  and  he  put  down  one  hundred  and  fifty  sovereigns,  and  asked 
the  attorney  to  take  the  principal  and  interest. '  The  attorney  said  he 
would  not  take  it,  unless  the  shopman  would  consent  to  fix  the  shop  ac- 
count at  a  sum  mentioned.     The  shopman  said  he  would  pay  the  notes 
without  reference  to  the  shop  account,  and  desired  the  attorney  to  take  the 
amount,  which  he  refused  to  do ;  and  this  was  held  a  sufficient  tender. 
Alderson,  B.,  said :  «  The  tender  in  effect  is,  <  I  will  pay  you  what  you 
say  is  due,  if  you  will  tell  me ;  if  not,  take  what  is  due.' "    That  is  pre- 
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cisely  this  case ;  for,  though  the  money  was  not  actually  produced,  the 
claimant  professed  his  readiness  to  pay  the  rate,  if  the  overseer  would  tell 
him  what  was  due. 

Merewether^  for  the  respondent,  was  stopped  by  the  court. 

TiNDAL,  C.  J.  It  appears  to  me  that  the  decision  of  the  revising  barrister 
was  proper  under  the  *circumstances  of  this  case.  The  thirtieth  -#Qg 
section  of  the  2  W.  4,  c.  45,  provides  that  it  shall  be  lawful  for  any  ^ 
person  occupying  certain  premises,  to  claim  to  be  rated  to  the  relief  of  the 
poor,  and  that,  upon  the  party  so  claiming,  and  actually  paying  or  tender- 
ing  the  full  amount  of  the  rate  or  rates  due  in  respect  of  the  premises,  the 
overseers  shall  put  his  name  upon  the  rate  for  the  time  being ;  and  that, 
in  case  the  overseers  shall  neglect  or  refuse  so  to  do,  such  occupier  shall 
nevertheless  be  deemed  to  have  been  rated  from  the  period  at  which  the 
rate  shall  have  been  made.  Now,  it  is  perfectly  clear  that  this  party  did 
not  actually  pay  the  rate  in  question ;  and  it  seems  to  me  as  clear  that  he 
did  not  actually  tender  the  amount  of  the  rate ;  for,  when  he  called  on  the 
overseer,  and  inquired  whether  there  were  any  rates  due,  upon  the  over- 
seer saying  he  did  not  know,  the  claimant  told  him  he  was  prepared  to 
pay  them,  if  any  were  due :  to  which  the  overseer  replied,  « I'll  see  to 
it :"  and  this  was  all  that  passed.  The  claimant  seems  to  have  left  the 
overseer  with  a  mutual  imderstanding  that  he  was  to  call  again.  Without, 
therefore,  going  into  the  two  points  raised  by  the  case,  it  is  enough  to  say 
that  I  think  the  barrister  has  come  to  a  right  conclusion. 

Maule,  J.  I  also  think  the  revising  barrister  came  to  a  right  conclusion 
in  this  case.  The  thirtieth  section  of  the  2  W.  4,  c.  45,  enables  occupiers 
not  named  in  the  rate,  to  claim  to  be  rated ;  and  provides,  that,  upon 
their  actually  paying  or  tendering  the  full  amount  of  the  rate  or  rates  due 
in  respect  of  the  premises,  though  not  in  fact  rated,  they  are  to  be  deemed 
to  be  so  for  the  purposes  of  the  act.  Here,  there  was  no  actual  payment 
of  the  rate  by  the  claimant :  the  only  question  is  whether  there  was  a  tender 
within  the  meaning  of  the  act.  Without  saying  whether  or  not  the  same 
degree  of  precision  and  nicety  are  required  in  a  tender  under  this  r#Qg 
*act  as  would  be  necessary  to  support  a  plea  of  tender,  I  think  the 
claimant  should  at  least  show  that  he  has  done  all  that  he  reasonably 
could  do  towards  payment.  The  claimant  is  to  pay  or  to  tender ;  and  the 
overseer  is  to  receive  the  rate.  It  seems  to  me  that  the  overseer  did  all 
that  he  could  reasonably  be  expected  to  do ;  but  that  the  claimant  did  not 
conduct  himself  like  one  who  was  perfectly  ready  to  pay.  He  went  to 
the  overseer,  and  he  asked  him  whether  there  was  any  rate  due ;  and 
leceived  for  answer,  that  which  he  might  well  have  expected,  viz.,  that 
the  overseer  did  not  know ;  for,  it  was  very  unlikely  that  he  should  recol- 
lect all  the  houses  and  the  amount  of  rates,  and  whether  they  had  been 
paid.  The  claimant  then  said,  «If  there  are  any,  I  am  prepared  to  pay 
them."  It  was  not  absolutely  necessary,  perhaps,  that  he  should  actually 
exhibit  the  money.    Upon  the  overseer  replying  « I'll  see  to  it,"  that  is, 
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"  I  will  inquire  as  to  the  amount  due,"  the  claimaut  went  away,  and  did 
not  return.  I  think,  under  these  circumstances,  it  is  quite  clear  he  did 
not  do  all  that  in  him  lay  to  pay  the  rate  or  to  make  a  valid  tender,  and 
therefore  that  the  barrister  has  decided  rightly. 

Cresswell  and  Erle,  Js.,  concurred. 

Upon  the  application  of  Merewether  for  costs, 

TiNDAL,  C.  J.,  said  there  was  so  little  doubt  in  the  case  that  he  thought 
the  respondent  was  entitled  to  costs. 

Decision  affirmed,  with  costs. 


•97]  *CITY  OF  LONDON. 

*  JOHN  HONOUR  CROUCHER,  Appellant,  EDWARD  BROWNE, 

Respondent.     Jan,  26. 

Freemen  and  liverymen  of  London  admitted  freemen  by  pwrchau  since  the  Ist  of  March,  1831, 
are  entitled  to  be  registered,  notwithstanding  the  proviso  in  the  2  W.  4,  c  45,  a.  32;  sach 
proviso  applying  not  to  liverymen  of  the  city  of  London,  but  to  freemen  and  burgesses  of 
other  cities  and  boroughs. 

The  court  will  not  give  costs  upon  an  appeal,  though  only  one  side  is  heard,  where  a  question 
of  law,  the  fair  subject  of  a  doubt,  is  involved. 

John  Honour  Croucher  duly  objected  to  the  name  of  Edward  Browne 
being  retained  in  the  list  of  such  of  the  freemen  of  London  as  are  livery^ 
men  of  the  company  of  bakers,  entitled  to  vote  in  the  election  of  mem- 
bers for  the  city  of  London. 

The  revising  barrister  retained  the  name  of  the  said  Edward  Browne, 
subject  to  an  appeal  to  the  court  of  Common  Pleas  upon  the  following 
case : — 

The  respondent  was  admitted  to  the  freedom  of  the  company  of  bakers, 
and  to  the  freedom  of  the  city  of  London,  by  redemption  or  purchase,  in 
the  month  of  January,  1834,  and  to  the  livery  of  the  said  company  in  the 
month  of  March  following.     His  qualification  was  in  other  respects  perfect. 

On  behalf  of  the  appellant,  it  was  contended,  that,  by  the  2  W.  4,  c.  45, 
s.  32,  the  respondent  was  disqualified,  inasmuch  as,  having  been  ad- 
mitted a  freeman  since  the  1st  of  March,  1831,  «  otherwise  than  in  respect 
of  birth  or  servitude,"  he  was  not  entitled  to  vote  «  as  such." 

The  barrister  decided  that  the  words  «  as  such,"  in  the  said  section  were 
limited  to  persons  who  voted  as  »<  burgesses"  or  "  as  freemen ;"  that  the 
freemen  and  liverymen  of  London  did  not  vote  as  freemen,  but  2&  freemen 
and  liverymen  ;  and,  therefore,  that  a  freeman  and  liveryman  who  had  been 
admitted  a  freeman  by  purchase  after  the  1st  of  March,  1831,  was  not 
disqualified  by  the  disfiranchising  proviso  of  that  section. 
•Qft1  *If  the  court  shall  be  of  opinion  that  the  said  decision  was 
-'  wrong,  the  name  of  the  respondent  is  to  be  expunged  from  the 
list  of  voters  for  the  said  company. 


.  • 
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KinglakCy  Serjt.,  (with  whom  was  Welsby),  for  the  appellant.  Regard 
being  had  to  the  general  object  of  the  legislature,  and  to  the  language  of 
the  various  sections  of  the  reform  act  to  which  it  will  be  necessary  parti- 
cularly to  advert,  it  is  plain  that  k  was  intended  to  exclude  from  the  privilege 
of  voting  as  such,  all  persons  that  might  be  elected  or  admitted  burgesses 
or  freemen  after  the  1st  of  March,  1831,  otherwise  than  in  respect  of  birth 
or  servitude.  The  difficulty  arises  upon  the  proviso  in  the  thirty-second 
section  of  the  2  W.  4,  c.  45. (a)  It  will  be  contended,  on  the  part  -qq 
*of  the  respondent,  that  the  previous  part  of  the  section  having  I- 
preserved  the  existing  rights  of  burgesses  or  freemen  and  freemen  and 
.iverymen,  the  proviso  operates  as  a  restriction  applicable  only  to  one  class, 
viz.  to  those  that  are  simply  freemen.  That  clearly  is  not  the  true  con- 
struction of  the  act.  Corruption  having  been  found  to  exist  in  many  cor- 
porations by  reason  of  the  admission  of  honorary  freemen  and  freemen  by 
purchase — sometimes  for  the  purpose  of  the  particular  election — the  legis- 
lature intended  to  preserve  the  right  of  voting  to  such  freemen  only  as 
were  properly  connected  w-ith  the  corporation.  There  is  nothing  in  the 
act  to  show  that  London  is  to  be  excepted  out  of  the  protection  thus  afford- 
ed to  corporations  generally:  it  is  within  the  restrictions  '^  the  earlier 
part  of  the  clause,  as  to  registration,  residence,  &c. ;  and  the  >  can  be  no 
reason  why  it  should  not  be  affected  by  the  whole.  It  is  only  by  reason 
of  a  corporate  right  that  any  freeman  votes  in  the  city  of  London,  or  in 
any  other  city  or  town  corporate.  The  elective  franchise  was  originally 
conferred  on  such  voters  by  charter.  It  is  only  as  members  of  the  corpo- 
ration, in  respect  of  the  freedom  'conferred  on  them  by  the  corporation,  that 
they  can  exercise  the  right.     It  is  hardly  necessary  to  state  what  a  livery- 

(a)  The  S2<1  section  enacts,  <<  that  every  person  who  would  have  hcen  entitled  to  vote  in  the 
election  of  a  member  or  members  to  serve  in  any  future  parliament  for  any  city  or  borough 
not  included  in  the  schedule  marked  (A.)  to  this  act  annexed,  either  as  a  burgess  or  freeman, 
or,  in  the  city  of  London,  as  a  freeman  and  liveryman,  if  this  act  had  not  been  passed,  shall  be 
entitled  to  vote  in  such  election,  provided  such  person  shall  be  duly  registered  according  to  the 
provisions  hereinafter  contained ;  but  that  no  such  person  shall  be  so  registered  in  any  year, 
unless  he  shall  on  the  last  day  of  July  in  such  year  be  qualified  in  such  manner  as  would  en- 
title him  then  to  vote  if  such  day  were  the  day  of  election,  .and  this  act  had  not  been  passed,  nor 
unless,  where  he  shall  be  a  burgess  or  freeman,  or  freeman  and  liveryman,  of  any  city  or  bo- 
rough, he  shall  have  resided  for  six  calendar  months  next  previous  to  the  last  day  of  July  in 
such  year  within  such  city  or  borough,  or  within  seven  statute  miles  from  the  place  where 
the  poll  for  such  city  or  borough  shall  heretofore  have  been  taken,  nor  unless,  where  he  shall 
be  a  burgess  or  freeman  of  any  place  sharing  in  the  election  for  any  city  or  borough,  he  shall 
have  resided  for  six  calendar  months  next  previous  to  the  Inst  dny  of  July  in  such  year  within 
such  respective  place  so  sharing  as  aforesaid,  or  within  seven  statute  miles  of  the  place  mentioned 
ia  conjunction  with  such  respective  place  so  sharing  as  aforesaid,  and  named  in  the  second 
column  of  the  schedule  marked  (E.  2.)  to  this  act  annexed:  Provided  always,  thcU  no  person 
who  shall  have  been  elected,  made  or  admitted  a  burgess  or  freen\an  since  the  \sl  0/ March,  1831, 
oiherwxu  than  in  respect  of  birth  or  servitude,  or  who  shall  hereafter  be  elected,  made,  or  admitted 
0  burgess  or  freeman  otherwise  than  in  respect  of  birth  or  servitude,  shall  be  entitled  to  vote  as  such 
»H  any  such  election  for  any  diy  or  borough  as  aforesaid,  or  to  be  so  registered  as  aforesaid  ; 
Provided  also,  that  no  person  shall  be  so  entitled  as  a  burgess  or  freeman  in  respect  of  birth, 
unless  bis  right  be  originally  derived  from  or  through  some  person  who  was  a  burgess  or  free- 
man, or  entitled  to  be  admitted  a  burgess  or  freeman,  previously  to  the  1st  of  March,  1831,  or 
from  or  through  some  person  who  since  that  time  shall  have  become,  or  shall  hereafter  becoiney 
ft  burgetti  or  freeman  iu  respect  of  servitude." 
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man  is,  as  distinguished  from  a  freeman  of  the  city  of  London.     He  is  a 
*1001    '^^^'^^r  ^f  ^  chartered  company.    A  man  •may  be  a  freeman  of 

a  particular  company,  and  not  a  freeman  of  the  city  of  London : 
he  may  also  be  a  liveryman  of  a  company,  without  being  free  of  the  city. 
The  Scriveners'  Company,  for  instance,  have  a  jurisdiction  extending  a 
distance  of  three  miles  beyond  the  limits  of  the  city ;  and  it  is  not  neces- 
sary that  every  freeman  of  that  company  should  possess  the  freedom  of  the 
city.(a)  Admission  to  the  livery  of  a  company  has  nothing  to  do  with  the 
corporate  right.  In  some  towns  corporate,  it  was  not  enough  to  entitle  a 
party  to  the  elective  franchise,  that  he  should  be  a  freeman ;  as,  in  Boston, 
where  the  right  of  election  was  in  the  mayor,  alderman,  common  council, 
and  freemen  resident  in  the  borough,  paying  scot  and  lot,  such  freemen 
•ion     claiming  their  freedom  by  birth  or  servitude. (6)    So,  to  entitle  *a 

party  to  vote  as  a  freeman  of  the  city  of  London,  he  must  also  be  a 
liveryman :  but  that  is  something  superadded  to  his  qualification  to  vote  as 
a  freeman.  The  election  of  corporate  officers  is  in  general  regulated  by  the 
by-laws  of  the  corporation  (c) :  but,  in  London,  the  right  of  voting  in  the 
election,  as  well  of  corporate  officers  as  of  members  of  parliament,  is  regu- 
lated by  the  statute  11  G.  1,  c.  18,  which,  after  reciting  that  «  of  late  years 
great  controversies  have  arisen  in  the  city  of  London,  at  the  elections  of  citi- 
zens to  serve  in  parliament,  and  of  mayor,  aldermen,  sheriffs,  and  other  offi- 
cers of  the  said  city,  and  many  evil-minded  persons  having  no  right  of  voting 
have  unlawfully  intruded  themselves  into  the  assemblies  of  the  citizens, 
and  presumed  to  give  their  votes  at  such  elections,  in  manifest  violation 
of  the  rights  and  privileges  of  the  citizens,  and  of  the  freedom  of  their 
election,  and  to  the  disturbance  of  the  public  peace,"  &c.,  provides  that 
members  of  parliament  and  certain  civic  functionaries  shall  be  elected 
"by  the  liverymen."  The  oath  by  that  act  prescribed  to  be  taken  by 
voters  upon  the  election  of  members  of  parliament  for  the  city,  is  as  fol- 

(a)  Reference  was  made  to  the  examination  of  the  clerk  to  the  Scriveners'  Company,  before 
the  Municipal  Corporation  Commissioners,  in  the  year  1834,  in  which  the  following  question 
and  answer  occur : — 

**  Q^€ttion4 — Are  all  the  freemen  of  the  company  free  of  the  city  of  London  1  How  many 
are  not  so  1  Are  any  steps  faken  by  the  company  to  induce  or  compel  its  members  to  take 
up  the  freedom  of  the  city  ]  Are  any  steps  taken  by  the  city  to  compel  the  freemen  of  the  com- 
pany to  become  free  of  the  city  1  Are  there  any  freemen  of  the  company  who  are  not  qua- 
lified to  become  free  of  the  city  ?  If  so,  explain  out  of  what  difference  in  the  laws  of  the  com- 
pany and  city  the  disqualification  for  the  civic  fireedom  arises. 

**  ^nsteer, — Some  of  the  freemen  of  the  company  are  not  free  of  the  city  of  London.  The 
number  of  such  is  not  known.  No  steps  are  taken  by  the  company  to  induce  or  compel  its 
members  to  take  up  the  freedom  of  the  city ;  nor  is  it  known  that  any  steps  are  taken  by  the 
city  to  compel  the  freemen  of  the  company  to  become  free  of  the  city.-  The  freemen  of  the 
company,  it  is  presumed,  are  for  the  most  part  qualified  to  become  free  of  the  city  by  purchase; 
but,  as  the  jurisdiction  of  the  company  extends  beyond  the  limits  of  the  city,  many  persons  are 
compelled  to  take  up  their  freedom  of  the  company  who  are  not  under  any  obligation  to  become 
free  of  the  city." 

See  also  the  second  report  of  the  Municipal  Corporation  Commissioners,  1837,  part  2,  p. 
219.  And  see  The  Potdters*  Company  v.  Phillips,  6  Bingh.  N.  C.  314,  8  Scott,  593,  and 
the  cases  there  referred  to. 

(6)  Sheplierd  an  Elections,  2d  edit.,  p.  38. 

(r)  Simeon  on  Elections,  p.  100.  • 
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lows : — «  You  do  swear  that  you  are  a  freernan  of  London,  and  a  livery^ 

man  of  the  company  of ,  and  have  so  been  for  the  space  of  twelve 

calendar  months,"  &c. :  and  that  prescribed  for  the  election  of  aldermen 
and  common  councilmen,  as  follows  r— "  You  do  swear  that  you  are  a 

freeman  of  London,  and  a  householSerAn'}he  ward  of ,"  &c.     Two 

classes  of  voters,  therefore,  are  recogrilsedj  viz.  freemen  and  liverymen, 
and  freemen  and  householders  :  both,  however,  voting  in  respect  of  their 
freedom.  By  the  3  G.  3,  c.  15,  s.  1,  it  is  i^^c\ed  that  no  person  what- 
soever claiming  as  a  freeman  to  vote  at  any  efectimx  of  members  to  serve 
in  parliainent  for  any  city,  &c.,  wheresuch  voter's* rtglit  of  •voting  p^iQo 
is  as  ^freeman  only,  shall  be  admitted  to  give  his  vote'^'sUch  elec-  *- 
tion,  unless  such  person  shall  have  been  admitted  to  the  freedom  of  such 
city,  &c.,  twelve  calendar  months  before  the  first  day  o£  such  election, 
under  a  penalty  of  100/.  That  is  precisely  the  language  of  thisr*ct :  and, 
if  the  barrister  is  right  in  holding  that  the  freemen  and  liverymen  :of  Lon- 
don do  not  vote  ^sfreemen^  but  ?is  freemen  and  liverymen^  that  prdv^sij^u 
could  not  apply  to  London  ;  and  yet  the  legislature  thought  it  necesSiry.' 
(by  s.  8)  expressly  to  enact  that  it  should  not  apply  to  that  city  or  to  the" 
city  of  Norwich ;  the  reason  of  the  exemption  being  that  similar  provisions 
had  already  been  enacted  as  to  those  two  places — as  to  the  former,  by 
the  11  G.  1,  c.  18,  already  referred  to — and,  as  to  the  latter,  by  the  3  G. 
2,  c.  8.  [Maule,  J.  There  are  oth^r  sections  in  the  3  G.  3,  c,  15,  that 
might  apply  to  London :  s.  4,  for  instance,  as  to  the  inspection  of  books, 
&c.]  The  true  meaning  of  the  words  «  as  such,"  in  the  thirty-second  sec- 
tion of  the  2  W.  4,  c.  45,  is,  « in  respect  of  the  freedom."  The  party  may 
have  a  qualification  as  a  10/.  householder.  In  Daman  v.  Marretty  1  Taunt. 
128,  it  was  held  that  the  offence  prohibited  by  the  3  G.  3,  c.  15,  was,  the 
voting  as  a  freeman,  not  having  been  twelve  months  admitted,  and  not  hav- 
ing any  other  right  of  voting  than  that  which  the  character  of  a  freeman  con- 
fers ;  and  that  the  offence  must  be  so  averred  in  declaring  for  the  penalty. 
So,  here,  the  words  <<  shall  be  entitled  to  vote  as  such,"  are  confined  to 
a  voting  as  a  freeman,  having  no  other  qualification.  In  WUliams  v. 
EvanSy  8  T.  R.  246,  which  was  an  action  for  a  penalty  under  the  same  sta- 
tute, it  appeared  that  the  mayor  and  common  council  of  the  borough  of  Car- 
marthen had  power  to  admit  to  the  freedom  of  the  borough,  as  burgesses, 
such  of  the  inhabitants  paying  scot,  and  bearing  lot,  as  •had,  for  r»if^*> 
three  years  previously,  rented  lands  within  the  borough  for  which  *■ 
they  had  payed  10/.  a  year,  and  that  the  defendant,  as  an  inhabitant  of 
that  description,  was  nominated  a  burgess  accordingly ;  and  it  was  held 
that  a  burgess  so  appointed  was  within  the  statute,  and  that  the  defendant, 
having  voted  within  twelve  months  after  he  was  sworn  in,  was  liable  to 
the  penalty  of  100/.  imposed  by  the  act,  although  he  had  been  nominated 
to  be  a  burgess  more  than  six  years  before.  [Erle,  J.  The  party  there 
voted  as  a  freeman  only,  and  not  as  an  inhabitant  paying  scot  and  lot. 
Cresswell,  J.    It  was  not  necessary  in  that  case  that  a  burgess,  to  be 
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entitled  to  vote,  should  continue  to  pay  scot  and  lot:  he  would  not, 
therefore,  be  a  scot  and  lot  voter.  Here,  however,  the  voter  must  be  a 
liver}' man  as  well  as  a  freeman  ;  he  could  not  vote  if  he  ceased  to  be  on 
the  livery.  The  cases,  therefore,*, are  not  parallel.]  It  is  as  a  member 
of  the  corporation  that  the  party.n^ot^s,  not  as  a  freeman  only :  livery,  like 
residence  within  seven  mile6,,ofMhe  city,  is  but  a  condition  annexed  to 
the  exercise  of  the  right.  .'5flW  object  of  the  legislature  was,  to  exclude 
from  voting  all  who  had'^'cJ^ifired  their  freedom  by  purchase  since  the  1st 
of  March,  1831.  ,  TJaejbhy-eighth  section  of  the  2  W.  4,  c.  45,  enacts, 
<'that,  for  providifii^a-Est  of  such  of  the  freemen  of  the  city  of  London  as 
are  liverymen  o/**lb*  several  companies  entitled  to  vote  in  the  election  of 
a  member  dr  meWbers  to  serve  in  any  future  parliament  for  the  city  of 
London,^ ttie  r§"turning  officer  or  officers  of  the  said  city  shall,  on  or  before 
the  la^t-ipxy'-of  July  in  the  present  and  in  each  succeeding  year,  issue  pre- 
cepts't^'the  clerks  of  the  said  livery  companies,  requiring  them  forthwith 
tp  ip^e  out  or  cause  to  be  made  out,  at  the  expense  of  the  respective 
^{^iirpanies,  an  alphabetical  list,  according  to  the  form  in  the  schedule  (K.) 
•'.^o'this  act  annexed,  of  the  freemen  of  London,  heiiig  liverymen  of  the  re- 
*1 041  spective  companies,  *and  entitled  to  vote  in  such  election,  &c.  &c. ; 
and  the  returning  officer  or  officers  shall  take  the  poll  or  votes  of 
such  freemen  of  the  said  city,  heivg  liverymen  of  the  several  companies, 
as  are  entitled  to  vote, at  such  election,"  &c.  And  schedule  (K.)  is  head- 
ed "A  list  of  such  of  the  freemen  of  London  as  are  liverymen  of  the  com- 
pany of ,  entitled  to  vote  in  the  election  of  members  for  the  city  of 

London."  This  provision  is  rej/eated  in  the  same  words,  in  s.  20  of  the 
6  &  7  Vict.  c.  18,  and  the  schedule  (C.)  No.  1.  [Maule,  J.  All  the 
other  forms,  except  the  notice  of  claina  to  be  inserted  in  the  list  of  liver)'- 
men,  speak  of  voting  as  freemen  and  liverymen,  and  not,  as  you  contend, 
as  freemen  only.]  The  act  clearly  intended  to  create  no  new  right. 
[Maule,  J.  The  thirty-second  section  of  tlie  2  W.  4,  c.  45,  was  intend- 
ed to  carry  out  the  same  view  as  the  ninth  section  of  the  2  &  3  W.  4,  c. 
88.  I  am  at  a  loss  to  conceive  how  any  doubt  could  have  existed.]  The 
5  &  6  W.  4,  c.  36,  s.  7,  speaks  of  *<such  of  the  freemen  of  the  city  ci 
London,  being  liverymen^  as  are  entitled  to  vote,"  &c. 

The  proviso  in  the  2  W.  4,  c.  45,  s.  32,  is,  "  that  no  person  who  shall 
have  been  elected,  made,  or  admitted  a  burgess  or  freeman  since  the  1st 
of  March,  1831,  otherwise  than  in  respect  of  birth  or  servitude,  or  who 
shall  hereafter  be  elected,  made,  or  admitted  a  burgess,  or  freeman,  other- 
wise than  in  respect  of  birth  or  servitude,  shall  be  entitled  to  vote,  as  such, 
in  any  such  election  for  any  city  or  borough  as  aforesaid,  or  to  be  so  re- 
gistered as  aforesaid."  That  refers  to  the  registration  as  a  burgess  or 
freeman,  or,  in  the  city  of  London,  as  a  freeman  and  liveryman,  and  is 
not  confined  to  freemen  only.  The  effect  of  the  proviso  is,  that  no  person 
admitted  a  freeman,  otherwise  than  by  birth  or  servitude,  since  the  day 
mentioned,  can  be  registered  as  a  freeman  and  liveryman.     [Maule,  J- 
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*You  contend  tliat  a  party  may  be  entitled  to  vote,  and  yet  may  r«nr)- 
not  be  entitled  to  be  registered.  Cresswell,  J.  You  must,  to 
sustain  this  branch  of  your  argument,  contend  that  a  10/.  householder  who 
has  acquired  his  freedom  by  purchase  since  the  1st  of  March,  1831,  is  not 
entitled  to  be  registered.]  The  proviso  has  no  reference  whatever  to  10/. 
householders. 

Gurneyy  (with  whom  was  Merewetliery)  for  the  respondent,  was  not 
called  upon. 

TiNDAL,  C.  J.  The  question  in  this  case  turns  upon  the  proper  con- 
struction to  be  put  upon  the  thirty-second  section  of  the  2  W.  4,  c.  45, 
which  I  think  it  is  impossible  to  read  without  noticing  the  marked  distinc- 
tion therein  between  burgesses  and  freemen  of  boroughs  or  cities  generally, 
and  freemen  and  liverymen  of  the  city  of  London.  When  speaking  of 
boroughs  or  cities  other  than  London,  the  expression  is,  "  burgess  or  free- 
man," in  the  alternative :  but,  when  speaking  of  London,  it  is  in  the 
conjunctive,  "freeman  am/ liveryman ;"  coupling  the  character  of  free- 
man with  that  of  liveryman,  and  making  the  right  of  voting  depend  upon 
the  twofold  qualification :  and  this  distinction  is  maintained  throughout 
the  whole  of  the  section.  It  begins  with  enacting  « that  every  person 
who  would  have  been  entitled  to  vote  in  the  election  of  a  member  or 
members  to  serve  in  any  future  parliament  for  any  city  or  borough  not 
included  in  the  schedule  marked  (A.)  to  this  act  annexed,  either  as  a  bur- 
gess ar  freeman,  or  in  the  city  of  London,  as  a  freeman  and  liveryman,  if 
this  act  had  not  been  passed,  shall  be  entitled  to  vote  in  such  election, 
provided  such  person  shall  be  duly  registered  according  to  the  provisions 
hereinafter  contained  ;"  not  meaning  to  point  to  the  proviso  in  this  sec- 
lion,  but  to  the  general  provisions  for  registration  *contained  in  r»i  a^ 
the  act.  The  clause  then  goes  on — "  but  that  no  such  person 
shall  be  so  registered  in  any  year,  unless  he  shall,  on  the  last  day  of  July 
in  such  year,  be  qualified  in  such  manner  as  would  entitle  him  then  to 
vote  if  such  day  were  the  day  of  election,  and  this  act  had  not  been  passed, 
nor  unless,  where  he  shall  be  a  burgess  or  freeman,  or  freeman  and  livery- 
man of  any  city  or  borough,  he  shall  har?  resided  for  six  calendar  months 
next  previous  to  the  last  day  of  July  in  such  year  within  such  city  or  bo- 
rough, or  within  seven  statute  miles  from  the  place  where  the  poll  for  such 
city  or  borough  shall  heretofore  have  been  taken."  Then  follows  a  clause 
relating  to  places  other  than  London,  where  the  expression  burgess  or 
freeman  is  again  used — «  nor  unless,  where  he  shall  be  a  burgess  or  free- 
man of  any  place  sharing  in  the  election  for  any  city  or  borough,  he  shall 
have  resided  for  six  calendar  months  next  previous  to  the  last  day  of  July 
In  such  year  within  such  respective  place  so  sharing  as  aforesaid,  or  within 
seven  statute  miles  of  the  place  mentioned  in  conjunction  with  such  re- 
spective place  so  sharing  as  aforesaid,  and  named  in  the  second  column 
of  the  schedule  marked  (E.  2)  to  this  act  annexed."    We  now  come  to 
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the  proviso  upon  which  the  question  mainly  turns ;  and  there  we  find  the 
same  distinction  prevailing : — «  Provided  always,  that  no  person  who  shall 
have  been  elected,  made,  or  admitted  a  burgess  or  freeman  since  the  Ist 
day  of  March,  1831,  otherwise  than  in  respect  of  birth  or  servitude,  or  who 
shall  hereafter  be  elected,  made,  or  admitted  a  burgess  or  freeman,  other- 
wise than  in  respect  of  birth  or  servitude,  shall  be  entitled  to  vote  as  such 
in  any  such  election  for  any  city  or  borough  as  aforesaid,  or  to  be  so 
registered  as  aforesaid."  Why  are  we  to  give  to  this  disfranchising  ex- 
ception a  construction  that  would  apply  it  to  the  case  of  freemen  and 
♦1071     li^'cryni^n  of  the  city  of  London,  •when  that  construction  would 

be  inconsistent  with  the  distinction  that  pervades  the  earlier  and 
enacting  part  of  the  section  ?  If  we  caL  m  aid  the  forms  given  in  sche- 
dule (K.),  we  find  the  same  distinction  there :  see  the  forms  Nos.  2  and  3. 
It  appears  to  me,  therefore,  that  the  revising  barrister  came  to  a  sound 
determination  when  he  held  that  the  words  "  as  such"  in  the  proviso  in 
question  are  limited  to  persons  voting  as  «  burgesses  or  freemen,"  and 
do  not  extend  to  those  claiming  as  "  freemen  and  liverymen"  of  the  city 
of  London.  It  certainly  is  not  easy  to  say  why  such  a  distinction  should 
be  made  in  favour  of  London.  It  may  have  been  considered  that  the 
numerous  and  conflicting  interests  of  the  chartered  companies  in  London 
would  suflSciently  guard  against  the  mischiefs  the  provision  was  levelled 
at  in  other  corporations.  But,  be  that  as  it  may,  I  am  of  opinion  that  the 
decision  of  the  revising  barrister  was  correct,  and  must  be  afiSrmed. 

Maule,  J.  I  also  am  of  opinion  that  the  revising  barrister  was  right  in 
the  construction  he  has  put  upon  the  thirty-second  section  of  the  2  W.  4, 
c.  45 ;  and  I  cannot  say  that  the  very  able  and  ingenious  argument  of  my 
brother  Kinglake  has,  for  a  moment,  induced  me  to  hesitate.  It  is  im- 
possible to  handle  the  statutes  2  W.  4,  c.  45,  and  6  &  7  Vict.  c.  18,  with- 
out turning  up  something  to  show  the  appellant's  construction  to  be 
destitute  of  foundation.  Whether  we  look  at  the  spirit  of  the  reform  act, 
or  at  the  words  in  which  the  spirit  is  irabodied,  there  is  no  room  for  doubt. 
The  object  was,  to  prevent  the  repetition  of  the  corrupt  practices  that  had 
before  existed  in  certain  boroughs,  of  making,  on  some  particular  occasion, 
a  large  number  of  new  voters  for  the  purpose  of  swamping  the  old  con- 
stituency. This  provision  was  therefore  intended  to  apply  to  those  cases 
•1081    ^^^^^  ^^  corporation  who  had  to  return  the  members,  *had  also 

the  power  to  create  voters.  But,  in  the  case  of  London,  the  cor- 
poration has  not  the  power  of  creating  voters :  the  right  to  vote  arises 
from  the  act  of  the  various  companies  admitting  freemen  to  be  of  their 
livery :  the  statute  did  not  intend  to  interfere  with  those  rights.  And  the 
way  in  which  the  intention  of  the  legislature  has  been  carried  out  is,  by 
language  that  appears  to  me  to  be  (reading  the  words  in  their  ordinary 
sense)  perfectly  plain  and  unequivocal.  The  general  scope  of  the  thirty- 
second  section  seems  to  me  to  account  sufficiently  for  the  omission,  in  the 
disfranchising  proviso,  of  liverymen  who  are  mentioned  in  the  earlier  parts 
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of  the  clause.     It  is  done  deliberately.     Taking  the  text  of  the  act  of  par- 
liament to  be  weU  established,  it  comes  simply  to  this :  the  earlier  part 
of  the  section  provides  « that  every  person  who  would  have  been  entitled 
to  vote  in  the  election  of  a  member  or  members  to  serve  in  any  future  par- 
liament for  any  city  or  borough  not  included  in  schedule  (A.),  either  as  a 
bui^ess  or  freeman,  or,  in  the  city  of  London,  as  a  freeman  and  livery- 
man, if  this  act  had  not  been  passed,  shall  be  entitled  to  vote  in  such 
election,  provided  such  person  shall  be  duly  registered  according  to  the 
provisions  hereinailer  contained  :"  and  the  same  distinction  between  those 
entitled  to  vote  as  burgesses  or  freemen  of  other  cities  or  boroughs,  and 
those  entitled  to  vote  as  freemen  and  liverymen  of  London,  pervades  the 
whole  act.     Then,  it  is  said  that  that  right  is  restricted  by  the  proviso 
"  that  no  person  who  shall  have  been  elected,  made,  or  admitted  a  burgess 
or  freeman  since  the  1st  of  March,  1831,  otherwise  than  in  respect  of  birth 
or  servitude,  or  who  shall  hereafter  be  elected,  made,  or  admitted  a  ftttr- 
gess  or  freeman^  otherwise  than  in  respect  of  birth  or  servitude,  shall  be 
entitled  to  vote  as  such  in  any  such  election  for  any  city  or  borough  as 
aforesaid,  or  to  be  so  registered  as  aforesaid."    The  words  "as     r»inq 
*such'*  evidently  refer  to  "  burgess  or  freeman,"  keeping  up  the 
distinction  already  adverted  to.     If,  indeed,  it  could  be  said,  that  in 
London  the  voters  could  be  strictly  and  properly  described  as  voting  as 
freemen  only^  there  might  be  some  foundation  for  the  argument :  but, 
throughout  the  act,  the  legislature  has,  deliberately  and  repeatedly,  de- 
scribed the  parties  to  vote  in  London,  as  "freemen  anrf  liverymen."     I 
think,  therefore,  we  should  be  doing  the  greatest  violence  to  the  act,  if 
we  were  to  hold  this  proviso  to  be  applicable  to  the  city  of  London. 

Then,  it  is  contended,  that,  assuming  the  proviso  not  to  have  directly 
and  immediately  taken  away  the  right  of  voting  from  persons  circum- 
stanced like  the  respondent  in  this  case,  it  has  done  so  indirectly  and 
circuitously,  by  saying  that  they  shall  not  be  entitled  to  be  registered. 
The  words,  however,  are  perfectly  plain :  the  proviso  says  that  certain 
parties  shall  not  be  entitled  to  vote  or  to  be  registered  as  burgesses  or 
freemen.  Upon  the  whole,  I  think  there  is  no  ground  for  saying  that 
there  is  any  obscurity  in  the  clause,  but,  on  the  contrary,  it  appears  to  me 
that  the  legislature  has  used  words  that  are  perfectly  plain,  and  adequate 
to  the  purpose  in  view.  • 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  The  thirty-second 
section  begins  with  saying  that  every  person  (with  certain  exceptions)  en- 
titled, before  the  passing  of  the  act,  to  vote  "  either  as  a  burgess  or  free- 
man, or,  in  the  city  of  London,  as  a  freeman  and  liveryman,"  shall  vote, 
"provided  such  person  shall  be  duly  registered  according  to  the  provisions 
hereinafter  contained."  Now,  in  order  to  be  entitled  to  vote  as  a  burgess 
or  freeman,  or  as  a  freeman  and  liveryman  of  the  city  of  London,  the  party 
must  be  registered  as  entitled  to  vote  in  that  particular  capacity.  Then 
it  goes  on — "  but  no  such  person  shall  be  so  registered  in  any  year,  unless 
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*1101  ^^  shall,  on  the  last  day  of  July  in  such  year,  be  'qualified  in 
such  manner  as  would  entitle  him  then  to  vote,  if  such  day  were 
the  day  of  election,  and  this  act  had  not  been  passed  ;  nor  unless,  where 
he  shall  be  a  burgess  or  freeman,  or  freeman  and  liveryman  of  any  city 
or  borough,  he  shall  have  resided  (ot  six  calendar  months »next  previous 
to  the  last  day  of  July  in  such  year  within  such  city,  or  within  seven 
statute  miles,"  &c.,  <<nor  unless,  where  he  shall  be  a  burgess  or  freeman 
of  any  place  sharing  in  the  election  for  any  city  or  borough,  he  shall  have 
resided,"  &c.  That  provision  does  not  touch  the  manner  in  which  par- 
ties may  be  entitled  to  become  «  burgesses  or  freemen"  or  <«  freemen  and 
liverymen."  Then  comes  the  proviso  that  is  supposed  to  affect  that  ques- 
tion : — "  Provided  always,  that  no  person  who  shall  have  been  elected, 
made,  or  admitted  a  burgess  or  freeman  since  the  1st  day  of  March,  1831, 
otherwise  than  in  respect  of  birth  or  servitude,  or  who  shall  hereafter  be 
elected,  made,  or  admitted  a  burgess  or  Jreemany  otherwise  than  in  re- 
spect of  birth  or  servitude,  shall  be  entitled  to  vote  as  such  in  any  such 
election  for  any  city  or  borough  as  aforesaid,  or  to  be  so  registered  as 
aforesaid."  These  words  "as* such"  clearly  refer  to  "burgesses  or 
freemen,"  and  not  to  those  claiming  to  vote  as  «  freemen  and  liverymen" 
of  the  city  of  London.  It  is  then  said,  that,  at  all  events,  the  party  is  not 
entitled  to  be  registered.  That,  however,  cannot  be :  he  is  not  to  vote  or 
to  be  registered  as  a  burgess  or  freeman;  but  that  does  not  deprive  him 
of  the  right  to  be  registered  in  respect  to  any  other  qualification.  I  think 
there  is  no  ground  whatever  for  contending  that  the  decision  of  the  revi- 
sing barrister  was  wrong. 

Erle,  J.  lam  of  the  same  opinion.  Throughout  the  reform  and  re- 
gistration acts,  two  species  of  qualification  in  respect  of  corporation  voters 
*1 1  n  ^^^  recognised — •the  one,  consisting  of  the  compound  character 
of  freeman  and  liveryman,  in  the  city  of  London — the  other,  of 
that  of  burgess  or  freeman  in  any  other  city  or  borough.  The  legislature 
imposes  certain  restrictions  upon  this  right  upon  both  classes,  and  certain 
other  restrictions  that  are  applicable  to  one  class  only.  The  proviso,  as 
well  as  to  the  right  to  vote,  as  to  the  right  to  be  registered,  clearly  applies 
to  persons  claiming  as  «  burgesses  or  freemen"  only. 

Gumey  applied  for  costs  against  the  appellant. 

Maule,  J.  (a)  This  case  involved  a  question  of  law,  and  therefore  I 
think  no  costs  should  be  allowed.  In  Bishop^  ^PP*>  Smedley^  resp.,  ante, 
p.  90,  the  question  was  one  purely  of  fact.  Decision  affirmed, 

(a)  Tindal,  C.  J.,  was  absent 
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CITY  OF   LONDON. 

WILLIAM  BUSHELL,  Appellant,  WILUAM  ENDELL  LUCKETT, 

Respondent.    Jan.  26. 

A  rate  is  not  a  complete  and  valid  rate  until  allowance  and  publication. 

A  rate  was  made  on  the  28th  of  September,  1844,  and  purported  to  be  made  "  for  thirteen 
weeks,  from  the  16th  of  September  to  the  16th  of  December."  A  new  rate  was  made  on 
the  23d  of  December,  1844,  allowed  on  the  3d  of  January,  1845,  and  published  on  the  5th : 
Hcldf  that  a  claim  under  the  2  W.  4,  c.  45,  s.  30,  made  on  the  27th  of  December,  to  be  put 
upon  **  the  rate  for  the  time  being,"  was  a  claim  to  be  put  on  the  rate  made  in  September. 

William  Endell  Luckett  duly  objected  to  the  name  of  Willian) 
Bushell  being  retained  on  the  list  of  persons  entitled  to  vote  in  the  elec- 
tion of  members  for  the  city  of  London,  in  respect  of  the  *occu-     r»i  lo 
pation  of  a  house,  No.  1  Still  Alley,  in  the  parish  of  St.  Botolph, 
Bishopsgate. 

The  barrister  expunged  the  name  of  the  said  William  Bushell  from  the 
said  list,  subject  to  an  appeal  to  the  Court  of  Common  Pleas  upon  the 
following  case : — 

The  qualification  of  the  appellant  was  duly  proved  in  all  respects,  ex- 
cept as  to  the  sufficiency  of  the  rating.  The  poor  rates  in  the  said  parish 
are  made  under  a  local  act,  35  G.  3,  c.  61,  by  s.  16,  of  which  <<  the  rector, 
churchwardens,  overseers  of  the  poor,  and  inhabitants  of  the  said  parish, 
are  authorized  and  required  to  assemble  and  meet  together  in  the  vestry- 
room  of  the  said  parish,  on  the  25th  of  June,  1795,  and  from  time  to 
time  for  ever  thereafter  quarterly,  or  oftener,  in  every  year,  as  occasion 
shall  require,  due  notice  having  been  given,  &c. ;  and  they,  or  the  major 
part  of  them  so  assembled,  shall  from  time  to  time  make  such  rate  oi 
rates,  assessment  or  assessments,  for  paying  the  interest  due  on  certain 
annuities,  and  for  and  towards  the  relief  of  the  poor  of  the  said  parish, 
or  for  other  the  purposes  of  this  act,  upon  all  and  every  person  or  persons 
who  do  or  shall  inhabit,  &c.  &c.,  as  they  the  said  rector,  &c.,  at  such  meet- 
ing shall  think  necessary  and  proper  to  be  rated  and  assessed,"  &c. 
.  Four  rates  were  made  in  the  said  parish,  between  the  31st  of  July, 
1844,  and  the  31st  of  July,  1845..  The  first  rate  was  made  on  the  28th 
of  September,  1844,  allowed  on  the  4th  of  October  following,  and  pub- 
lished on  the  6th.     That  rate  was  headed  as  follows : — 

<<  We,  the  rector,  &c.,  being  assembled  and  met  together  this  28th  day 
of  September,  1844,  in  the  church  of  the  said  parish,  due  notice  having 
been  given  of  such  meeting,  do  hereby  make  the  foUowing  rate  or  assess- 
Baent,  being  lOJrf.  in  the  pound,  upon  all  and  every  person  or  persons 
who  do  or  shall  inhabit,  &c.  &c.,  (^following  the  words  of  the  rAiio 
act,)  for  thirteen  weeks,  from  the  16th  of  September  to  the  16th 
of  December,  1844." 

The  second  rate  was  made  on  the  23d  of  December,  1844,  was  allowed 
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on  the  3d  of  January,  1845,  and  published  on  the  5th.  This  last-men- 
tioned rate  had  a  heading  similar  in  form  to  that  of  the  rate  first  mentioned, 
being  made  "  for  thirteen  weeks,  from  the  16th  of  December,  1844,  to  the 
17th  of  March,  1845." 

The  dates  of  the  other  two  rates  are  not  material:  they  were  each 
headed  in  a  similar  manner,  and  purported  to  be  made  for  thirteen  weeks 
respectively. 

Each  rate,  though  it  purported  to  be  made  on  a  particular  day,  was  not, 
in  fact,  made  out  as  to  the  assessment  of  the  different  parties  included 
therein,  till  some  days  afterwards. 

The  appellant  was  not  assessed  to  the  first-mentioned  rate,  nor  did  his 
name  appear  thereon ;  but,  at  the  end  of  the  rate,  after  the  allowance 
thereof,  there  was  a  long  list  of  names,  including  that  of  the  appellant ; 
which  list  was  headed  thus : — «  The  following  are  the  names  of  persons 
who  have  made  claim  to  be  rated 'since  the  completion  of  the  foregoing 
rate." 

It  was  not  proved  that  any  claim  to  be  rated  was  made  by  the  appellant 
before  the  27th  of  December,  1844 ;  but  on  that  day,  a  notice  of  claim 
was  served,  on  his  behalf,  on  one  of  the  overseers.  The  claim  was  in  this 
form: — 

"  To  the  overseers  of  the  parish  of  St.  Botolph,  Bishopsgate. 

"  I  hereby  give  you  notice  that  I  occupy  a  house  at  No.  1  Still  Alley, 

Bishopsgate  Street,  in  your  parish ;  and  I  claim  to  have  my  name  inserted 

as  occupier  thereof,  in  the  rates  made  to  the  relief  of  the  poor  in  your 

♦1141     P^^^^J  pursuant  to  the  6  &  7  W.  4,  c.  96,  and  to  •the  English 

reform  and  parliamentary  registration  acts.     Dated,  &c. 

(Signed)  «  William  Bushell, 

«  residing  at  No.  1  Still  Alley." 

The  said  claim  was  served  at  the  same  time  with  several  others ;  and; 
at  the  time  of  such  service,  the  overseer  was  told  that  the  names  of  the 
parties  so  claiming  ought  to  be  put  upon  the  September  rate ;  in  conse- 
quence whereof,  the  names  were  so  inserted  in  the  before-mentioned  list, 
at  the  end  of  the  September  rate-book. 

The  appellant  was  duly  rated  to  the  rate  made  on  the  23d  of  Decem- 
ber, 1844,  and  other  subsequent  rates.. 

On  behalf  of  the  appellant,  it  was  contended,  that,  at  the  time  the  said 
claim  to  be  rated  was  so  made  as  aforesaid,  the  September  rate  was  <<  the 
rate  for  the  time  being"  within  the  thirtieth  section  of  the  2  W.  4,  c.  45 ; 
and,  therefore,  that  the  appellant  must  be  deemed  to  have  been  rated  to 
that  rate. 

The  revising  barrister  decided  that  the  September  rate  was  not  the  rate 
for  the  time  being  at  the  time  when  the  said  claim  to  be  rated  was  so  made 
as  aforesaid. 

If  the  court  shall  be  of  opinion  that  the  decision  was  wrong,  the  name 
of  the  appellant  is  to  be  re-inserted  in  the  said  list  of  voters. 
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The  cases  of  thirteen  other  persons,  the  validity  of  the  objections  against 
whom  depended  upon  the  same  point,  were  consolidated  with  the  above. 
Wdsby^  for  the  appellant.     The  rate  made  on  the  28th  of  September, 

1844,  and  allowed  on  the  4th  of  October  following,  and  published  on  the 
6th,  was  "the  rate  for  the  time  being,"  within  the  2  W.  4,  c.  45,  s.  30, 
ant^,  p.  91.  That  section  intended  to  give  parties  a  right  *to  rtiiR 
claim  to  be  rated  at  any  time,  and  contemplated  the  continued  ^ 
existence  of  poor-rates  throughout  the  year.  The  rate  has  no  legal  exist- 
ence until  allowance  and  publication  ;  therefore,  the  thirteen  weeks  of  its 
duration  must  be  reckoned  from  the  day  of  publication.  The  rate  made 
on  the  23d  of  December,  1844,  was  not  allowed  until  the  3d  of  January, 

1845.  At  the  time  the  claim  was  made,  therefore,  that  rate  did  not  legally 
exist.  «  The  rate  for  the  time  being"  must  mean  the  rate  then  in  force, 
or  those  words  must  be  relaxed,  and  be  held  to  mean,  the  last  rate  made 
for  the  parish.  The  September  rate  (a)  must,  at  all  events,  be  in  force, 
for  the  purpose  of  collecting  the  arrears. 

W,  R.  Grovcy  for  the  respondent.  The  appellant  has  not  brought  him- 
self within  the  thirtieth  section  of  the  reform  act.  In  Wansey^  app.>  -P^- 
kinSy  resp.,(i)  it  was  held,  that  a  claim  to  be  rated  under  this  section  is 
good  only  for  the  single  rate  at  that  time  in  force.  [Maule,  J.  That 
case  assumes  that  there  always  is  a  rate  for  the  time  being.  A  rate  ceases 
to  be  the  rate  for  the  time  being,  when  a  new  one  is  made.  The  question 
here  is,  when  did  the  September  rate  cease  to  be  "  the  rate  for  the  time 
being."]  Where  a  rate  is  made  generally,  it  will,  of  course,  remain  in 
force,  until  superseded  by  a  new  one ;  but  it  is  otherwise  where,  as  here, 
the  rate  is  made  for  a  specific  time.  The  claim  here  was  subsequent,  in 
point  of  date,  to  the  making  of  the  rate  of  the  23d  of  December,  and, 
therefore,  it  enured  as  a  claim  to  be  put  upon  the  last-mentioned  rate. 
[TiNDAL,  C.  J.  The  claim,  though  subsequent  to  the  ^making  r«ii^ 
of  that  rate,  was  before  its  allowance.]  The  rate  of  the  28th  of  *• 
September  was  a  non-existing  rate  after  the  23d  of  December.  [Tin- 
DAL,  C.  J.  When  the  party  made  his  claim,  he  could  not  know  of  the 
making  of  the  December  rate.] 

Welshy  was  heard  in  reply. 

TiNDAL,  C.  J.  The  rate  in  question  was  made  on  the  28th  of  Septem- 
ber, allowed  on  the  4th  of  October,  and  published  on  the  6th ;  and  it  pro- 
fesses to  be  made  «for  thirteen  weeks,  from  the  16th  of  September  to  the 
16th  of  December ;"  the  object  being  to  make  a  provision  to  meet  the 
exigencies  of  one  quarter.  The  question  is,  whether,  after  that  quarter 
is  ended,  and  before  a  new  rate  is  made  and  perfected  by  allowance  and 
publication,  the  rate  so  made  was  <'the  rate  for  the  time  being"  within 
the  thirtieth  section.    It  seems  to  me  that  it  does  satisfy  the  words  of  the 

(a)  This  obserration  would  apply  to  all  preceding  rates  in  respect  of  which  any  arrears  re- 
mained to  be  levied. 
^h)  Lockey'8  cote,  7  M.  &  G.  145 ;  8  Scott,  N.  JR.  970. 
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act.  If  the  parish  officers  had  to  justify  a  distress  f6r  arrears,  made  in  the 
interval,  it  must  be  under  that  as  the  existing  rate.  It  never  was  in- 
tended, in  a  case  like  this,  that,  because  the  time  had  expired  for  which 
the  rate  was  made,  the  rate  itself  must  be  held  to  have  expired. 

Maule,  J.  I  also  am  of  opinion  that  « the  rate  for  the  time  being" 
does  not  exclude  the  rate  in  question.  The  thirtieth  section  entitles  the 
party  occupying  any  house,  &c.,  in  any  parish  or  township  in  which  there 
shall  be  a  rate  for  the  relief  of  the  poor,  to  claim  to  be  rated  in  respect  ^ 
thereof;  and,  upon  his  so  claiming,  and  paying  or  tendering  the  amount 
of  rates  due,  the  overseers  are  required  to  put  his  name  upon  the  rate  for 
the  time  being;  and  it  provides,  that,  in  case  of  their  refusal  or  neglect  so 
♦1 171  ^^  ^^'  ^^  ^^^^^  ^^  deemed  *to  have  been  rated  to  such  rate.  That 
assumes  that  there  always  is  a  rate  for  the  time  being  in  every 
parish.  In  fact  there  always  is  a  rate  existing.  It  has  all  the  qualiries 
of  a  rate  at  the  time  of  its  conclusion,  as  it  had  at  its  commencement. 
The  words  of  the  thirtieth  section  equally  exclude  the  idea  of  there  being 
two  existing  rates,  as  that  of  there  being  no  rate  existing.  When  a  rate 
is  once  made,  it  exists  until  superseded  by  another  duly  made,  allowed, 
and  published.  The  party  has  always  a  right  to  be  on  some  rate.  It  is 
said  he  should  have  claimed  to  be  put  on  the  rate  made  upon  the  23d  jof 
December,  an  incomplete  rate,  and  not  on  that  which  was  the  last  com- 
plete rate.  I  think,  however,  the  rate  inchoately  made  in  December,  was 
not  "  the  rate  for  the  time  being"  within  the  act ;  and,  consequently, 
that  the  demand  was  properly  made,  and  the  decision  of  the  revising  bar- 
rister was  wrong. 

Cresswell,  J.  I  also  am  of  opinion  that  "  the  rate  for  the  time  being" 
means  the  last  valid  and  binding  rate.  A  rate  once  made  continues  to 
exist  until  quashed,  or  until  superseded  by  a  new  rate  duly  made,  allowed, 
and  published,  so  as  to.be  effectual  and  binding  upon  the  parishioners 
Here,  the  rate  made  on  the  28th  of  September  was  the  only  complete  and 
valid  rate  at  the  time  the  claim  was  made.  A  claim,  therefore,  to  be  put 
upon  that  rate  was  a  claim  to  be  put  on  «« the  rate  for  the  time  being." 

Erle,  J.  A  rate  expressed  to  be  made  for  a  specific  time,  merely 
means  a  rate  that  is  calculated  and  intended  to  meet  the  exigencies  of 
the  parish  for  that  period,  not  that  it  shall  cease  to  be  an  existing  rate 
when  the  time  has  elapsed.  A  rate  is  not  a  valid  and  complete  rate 
•1181  ^"^^^  ^^  ^®  allowed  and  published.  At  the  *time  ihe  claim  in  ques- 
tion was  made,  the  September  rate  was,  in  my  opinion,  the  rate 
for  the  time  being.  Decision  reversed.(a) 

(a)  If  the  rate  had,  by  reaaon  of  the  words  « to  the  16th  of  December  following/'  ceased  to 
exist  as  a  rate  on  that  day,  it  would  follow  that  no  valid  claim  to  be  put  upon  any  rate  could 
have  been  made  between  that  period  and  the  allowance  of  a  succeeding  rate* 
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COUNTY   OF   CHESTER,  SOUTHERN   DIVISION. 

EDWARD  BAYLEY,  Appellant,  The  Overseers  of  the  Township  of 

NANTWICH,  Respondents.     Jan,  29. 

The  production  of  a  stamped  duplicate  notice  of  claim,  duly  delivered  to  the  postmaster,  and 
duly  directed  to  the  overseers,  pursuant  to  the  6  &;  7  Vict  c.  18,  ss.  100, 101,  is  sufficient 
evidence  of  the  notice  of  claim  having  been  given  to  the  overseers  at  the  place  mentioned  in 
such  duplicate,  on  the  day  on  which  such  notice  would,  in  the  ordinary  course  of  post,  have 
been  delivered  at  such  place — notwithstanding  itd  actual  delivery  to  the  overseer  is  delayed 
until  after  the  time  limited  by  the  act,  in  consequence  of  pressure  of  business  at  the  post- 
office. 

Edward  Bayley  claimed  to  be  entitled  to  vote  in  respect  of  property 
situate  within  the  township  of  Nantwich,  in  the  southern  division  of  the 
county  of  Chester. 

The  claimant,  as  did  also  twenty-four  other  claimants,  (whose  cases 
were  identical  and  were  consolidated  therewith,)  resided  at  Nantwich. 
A  notice  of  claim,  purporting  to  be  signed  by  him,  was  duly  proved  to 
have  been  posted  at  Manchester  on  the  19th  of  July.  This  notice  of 
claim,  according  to  the  ordinary  course  of  post,  should  have  arrived  at 
Nantwich,  and  been  delivered  to  the  overseers,  on  the  20th  of  July.  It 
was  not,  in  fact,  delivered  till  the  22d.  The  notice  of  claim,  which  was 
produced,  bore  the  Nantwich  post-mark  of  the  latter  day. 

The  overseers  of  Nantwich  published  the  names,  with  *this     r<iiiQ 
note : — The  whole  of  these  claims,  in  consequence  of  negligence 
at  the  post-office,  were  not  delivered  until  after  the  specified  time." 

The  revising  barrister  examined  the  postmaster  of  Nantwich,  who 
proved  that  the  notices  of  claim  only  arrived  from  Manchester  on  the  22d 
of  July,  and  that  he  had  caused  them  to  be  delivered  immediately,  and 
was  free  from  all  blame.  It  appeared  that  all  the  twenty-five  claimants 
might  have  delivered  their  notices  of  claim,  personally,  in  due  time ;  and 
that  one  of  them  denied  all  knowledge  of  his  claim  having  been  made. 

There  was  no  proof  of  the  cause  of  detention  at  Manchester.  As  the 
transmission  of  notices  of  objection  had  been  proved  to  have  been  de- 
layed several  days  by.  reason  of  their  vast  numbers,  it  was  contended  that 
the  multiplicity  of  claims  had  also  caused  the  delay ;  but  of  this  there 
was  no  legal  evidence.     None  of  the  claimants  were  examined. 

The  barrister  held  that  the  claims  were  not  duly  made  or  transmitted. 

If  the  court  shall  be  of  opinion  that  he  was  in  error,  the  register  is  to 
be  amended  by  adding  the  name  of  Edward  Bayley,  together  with  the 
names  of  the  twenty-four  other  claimants,  in  the  same  situation  witli  Bay- 
.'ey,  according  to  an  annexed  list. 

The  case  was  argued  on  the  19th  instant 

Cockbumy  (with  whom  was  Kinglake^  Serjt.,)  for  the  appellant.  The 
question  raised  in  this  case,  is  similar  to  that  already  decided  in  Bishopj 
app.,  HelpSf  resp.,  ante,  p.  45,  save  that  that  was  a  notice  of  objection^ 
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this  a  notice  of  claim.  But  the  101st  section  of  the  6  &  7  Vict.  c.  I8,(a) 
which,  by  reference,  incorporates  within  it  all  the  provisions  of  the  lOOlh 
*1201  section,  (a)  enacts,  "  that  wherever  *by  this  act,  any  notice  is  re- 
quired to  be  given  or  sent  to  any  person  or  persons  whatsoever, 
or  public  officer,  it  shall  be  sufficient  if  such  notice  be  sent  by  the  post, 
in  the  manner  and  subject  to  the  regulations  hereinbefore  provided,  with 
respect  to  sending  notices  of  objection  by  the  post,  free  of  postage,  or  the 
postage  thereof  being  first  paid,  addressed,  with  a  sufficient  direction,  to 
the  person  or  persons  to  whom  the  same  ought  to  be  given  or  sent,  at  his 
or  their  usual  place  of  abode."  [Maule,  J.  I  suppose  we  are  to  as- 
sume, the  case  being  silent  on  the  subject,  that  these  notices  were  pro- 
perly addressed.]  The  only  question  intended  to  be  raised  was,  as  to  the 
period  of  delivery.  [Maule,  J.  At  the  common  law,  putting  a  letter 
into  the  post  would  be  primd  /acie  evidence  of  its  delivery,  in  due  course 
— subject  to  be  rebutted.  But  s.  100  says,  that,  in  certain  cases,  it  shall 
be  sufficient  if  the  notice  of  objection  be  sent  by  the  post,  free  of  postage, 
or  the  sum  chargeable  as  postage  for  the  same  being  first  paid,  directed 
to  the  person  to  whom  the  same  shall  be  sent,  at  his  place  of  abode  as 
described  in  the  list  of  voters.  The  clause  then  goes  on  to  prescribe  the 
manner  of  sending  by  the  post ;  and,  these  directions  being  complied 
with,  the  production  of  the  stamped  duplicate  is  to  be  evidence  of  the 
notice  having  been  given.  All  that  is  incorporated  into  s.  100.  In  order 
to  bring  himself  within  that  provision,  it  will  be  said  to  be  necessary  to 
show,  not  only  that  the  notice  was  duly  posted,  but  that  all  the  other 
requisites  of  s.  100  have  been  properly  complied  with.  As  to  all  these, 
the  case  is  silent.]  The  revising  barrister  evidently  intended  it  to  be 
inferred,  that  all  these  provisions  had  been  complied  with.  He  finds  that 
the  notice  of  claim  was  duly  proved  to  have  been  posted  at  Manchester 
on  the  19th  of  July.  [Cresswell,  J.  The  word  <«duly"  is  put  in  the 
wrong  place.] 

*12n  *Welshy^  for  the  respondent.  The  case  is  defective  in  other  re- 
spects. It  states,  that  a  notice  of  claim,  «  purporting  to  be  signed 
by  the  claimant,"  was  duly  proved  to  have  been  posted.  [Erle,  J.  All 
that  we  have  to  deal  with  is,  the  question  that  the  barrister  intended  to 
decide.]  He  holds  distinctly,  that  the  claims  were  not  duly  made  or 
transmitted.  He  does  not  find  tl)at  the  notices  were  posted  post-free,  or 
that  the  provisions  of  s.  100  have,  in  any  respect,  been  complied  with. 
[TiNDAL,  C.  J.  I  think  we  ought  to  refer  it  back  to  the  revising  barrister 
to  state  what  was  the  particular  question  of  law  intended  to  be  raised  foi 
our  decision.] 

The  case  was  accordingly  remitted  to  the  barrister,  who  on  a  subse 
quent  day  returned  it  with  the  following  amended  statement : — 

<«  The  only  question  intended  to  be  submitted  to  the  court  was,  whether, 
taking  the  sections  100  and  101  of  the  6  &  7  Vict.  c.  18,  together,  the 

(o)Ante,  p.  47. 
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production  of  the  stamped  duplicate  of  notice  of  claim,  duly  delivered  to 
the  postmaster,  and  duly  directed  to  the  overseers  of  Nantwich,  was  to  be 
held  conclusive  evidence  of  the  notice  of  claim  having  been  given  to  the 
overseers,  at  the  place  mentioned  in  such  duplicate,  .on  the  day  on  which 
such  notice  would,  in  the  ordinary  course  of  post,  have  been  delivered  to 
such  place.  It  was  admitted  that  all  the  provisions  in  sections  100  and 
101,  as  to  sending  notices  by  the  post,  had  been  complied  with.  The 
sole  difficulty  that  presented  itself  to  my  mind  was,  whether,  under  the 
circumstances,  the  duplicate  notice  of  claim  was  conclusive  evidence  of 
the  claim  being  in  time :  and  this  the  Court  of  Common  Pleas  has  since 
decided  in  the  affirmative."  (a)  Cur.  adv.  vulL 

•TiNDAL,  C.  J.  This  case  has  been  referred  back  to  the  re-  r^tno 
vising  barrister  to  certify  whether  any  objection  was  made  before 
him  as  to  the  address  of  the  notice  of  claim  to  the  overseers  of  Nantwich 
being  the  proper  address ;  and  he  has  certified  to  us  that  no  such  objec- 
tion was  made — t|;iat  it  was  admitted  that  all  the  provisions  in  ss.  100  and 
J  01  of  the  registration  act  had  been  complied  with,  and  that  the  sole 
point  referred  to  us  was,  whether  the  duplicate  notice  of  claim,  properly 
.stamped,  was  sufficient  evidence  of  the  claim  being  in  time.  This  point 
was  decided  in  the  case  of  a  notice  of  objection ;  (a)  and  we  think  there 
is  no  distinction  to  be  taken,  in  this  respect,  between  a  notice  of  objec- 
tion and  a  notice  o^  claim. 

We  therefore  think  the  decision  of  the  revising  barrister  is  wrong,  and 
that  the  same  must  be  reversed,  and  the  names  of  the  twenty-five  claim- 
ants placed  on  the  register.  Decision  reversed. 

(a)  Bishopf  app.,  Helps,  resp.,  ant^,  p.  46. 


YORKSHIRE,  WEST   RIDING. 


EDWARD  NELSON  ALEXANDER,  Appellant,  EDWARD  NEWMAN, 

Respondent.     Jan.  29. 

A  conTeytnce  of  land  by  one  vendor  to  several  vendees  for  a  bond  fide  consideration,  is  valid, 
although  the  avowed  object  of  the  vendor  is  to  multiply,  and  that  of  the  vendees  to  acquire 
the  right  of  voting. 

Joseph  Bottomley  and  thirty-four  other  persons  claimed  to  have  their 
names  inserted  in  the  register  of  voters  for  the  township  of  Lockwood,  in 
the  polling  district  of  Huddersfield,  in  the  west  riding  of  •the     r#i  03 
county  of  York,  as  the  several  owners,  each  respectively  of  one     "■ 
undivided  thirty-fifth  part,  of  freehold  land  and  buildings  there  situated. 
The  facts  applicable  to  each  case,  were  as  follow : — 
Joseph  Bottomley,  being  desirous  of  obtaining  a  qualification  to  vote  in 
the  election  of  members  to  serve  in  parliament  for  the  said  riding,  some 
lime  in  the  month  of  January,  1845,  called  upon  J.  R.,  the  agent  of  a 
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political  association  in  the  town  of  Huddersfield,  and  requested  the  said 
J.  R.  to  obtain  a  vote  for  him,  the  said  Joseph  Bottomley.  Joseph  Bot- 
tomley  wished  to  obtain  the  qualification  as  cheaply  as  he  could  ;  but  did 
not  care  about  the  nature  or  situation  of  the  property,  provided  it  would 
confer  the  right  of  voting,  and  did  not  involve  an  outlay  of  money  beyond 
what  would  give  the  qualification,  and  at  the  same  time  secure  the  ordi- 
nary rate  of  interest.  Joseph  Bottomley 's  motive  in  applying  to  J.  R. 
was  not,  however,  the  investment  of  money  in  land  or  buildings,  but  only 
to  acquire  the  right  of  voting. 

Some  time  in  the  same  month  of  January,  Messrs.  C,  being  wealthy 
manufacturers  in  the  neighbourhood  of>  Huddersfield,  authorized  the  said 
J.  R.  to  sell  for  them  certain  lands  and  cottages,  their  property,  for  the 
sum  of  1400/.  The  only  object  of  Messrs.  C.  in  so  authorizing  the  said 
J;  R.  to  act  for  them,  was,  to  increase  the  number  of  voters  for  members 
to  serve  in  parliament  for  the  said  riding.  They  were  not  in  want  of 
money,  and  would  not  have  sold  any  portion  of  their  real  estate  below 
its  fair  and  reasonable  value.  J.  R.  was  not  the  attorney  generally  em- 
ployed, either  by  Messrs.  C.  or  by  Joseph  Bottomley ;  but,  as  agent  to 
the  before-mentioned  association,  he  had  previously  caused  advertise- 
ments to  be  inserted  in  the  public  papers  inviting  parties  either  to  sell  or 
•1241  Purchase  small  freeholds  for  the  •purpose  of  qualifying  voters  for 
the  said  riding,  and  referring  to  himself  as  such  agent. 

In  consequence  of  such  authority  from  the  said  Messrs.  C,  and  of  such 
instructions  from  Joseph  Bottomley,  and  many  other  parties  similarly  dis- 
posed, the  said  J.  R.  arranged  the  purchase  and  sale  of  the  said  lands 
and  cottages  by  the  said  Messrs.  C.  to  the  said  Joseph  Bottomley  and 
thirty-four  other  persons,  as  tenants  in  common,  for  the  sum  of  1400/. 
A  deed  conveying  the  said  land  and  cottages  was  accordingly  prepared 
by  the  said  J.  R.,  and  was  duly  executed  by  the  said  Joseph  Bottomley 
on  the  22d  of  January  last ;  on  which  occasion  the  said  Joseph  Bottomley 
paid  his  portion  of  the  purchase-money,  viz.,  40/.,  to  the  said  J.  R.,  for 
and  on  behalf  of  Messrs.  C,  together  with  11.  towards  J.  R.'s  bill  of  costs. 

On  the  same  22d  of  January,  a  lease  of  the  land  and  cottages  in  ques- 
tion was  executed  by  Joseph  Bottomley  and  the  thirty-four  other  tenants 
in  common,  to  the  said  Messrs.  C,  for  the  period  of  fifteen  years,  at  the 
annual  rent  of  70/.,  which  rent  has  since  been  duly  paid.  The  land  and 
cottages  are  within  a  very  short  distance  of  Messrs.  C.'s  mill,  and  were 
before  and  at  the  time  of  the  purchase,  and  still  are,  in  the  occupation  of 
persons  employed  by  the  said  Messrs.  C.  in  the  said  mill. 

Joseph  Bottomley  has  never  seen  the  property  in  question ;  and  he 
stipulated,  when  he  applied  to  J.  R.  on  the  subject,  that  he  (Joseph  Bot- 
tomley) was  to  have  no  trouble  in  the  matter,  but  should  receive  40^.  per 
annum  for  his  40/.,  and  secure  the  right  of  voting. 

The  conveyance  was  complete  and  bondfide^  the  purchase-money  really 
paid  by  the  said  Joseph  Bottomley  and  the  several  other  purchasers,  and 
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there  was  no  secret  trust  or  reservation  in  favour  of*  the  sellers,  nor  any 
stipulation  as  to  the  mode  in  which  the  elective  *franchise  should     r^inc 
be  exercised  by  the  said  thirty-five  purchasers,  or  any  of  them,     ^ 
nor  had  any  of  them  any  communication  with  Messrs.  C,  save  through 
their  common  solicitor,  J.  R. 

The  said  Messrs.  C.  and  the  thirty-five  other  persons  entertain  the 
same  political  opinions ;  and,  though  there  was  no  immediate  concert 
between  them,  the  avowed  and  only  object  of  the  transactions  on  both 
sides  was,  to  multiply  voices  in  the  election  of  members  of  parliament  for 
the  said  riding. 

Upon  these  facts  the  claims  of  the  said  Joseph  Bottomley  and  the  thirty- 
four  other  persons  to  have  their  names  inserted  in  the  said  list  of  voters, 
were  opposed,  on  the  ground  that  the  case  came  within  the  statute  7  &  8 
W.  3,  c.  25,  commonly  called  the  splitting  act,  as  being  a  conveyance 
made  "  in  order  to  multiply  voices,"  or  to  split  and  divide  the  interest  in 
houses  or  land  among  several  persons,  to  enable  them  to  vote  at  elections 
of  members  to  serve  in  parliament,  and  therefore  void  and  of  none  effect. 
The  revising  barrister  decided  that  the  statute  did  not  apply  to  convey- 
ances made  under  the  circumstances  disclosed  in  the  foregoing  statement 
of  facts;  that  no  conveyance  of  an  estate  for  an  adequate  consideration, 
made  band  fide^  without  reservation,  ratified  according  to  law,  and  ac- 
companied by  payment  of  the  purchase-money  on  the  one  hand,  and  pos- 
session of  the  property  or  receipt  of  the  rents,  as  in  this  case,  on  the 
other,  can  afterwards  be  nullified  by  an  inquiry  into  the  motives  which 
may  have  actuated  the  contracting  parties  before  or  at  the  time  of  the 
transaction ;  and  that  the  said  Joseph  Bottomley  and  the  said  thirty-four 
other  claimants  were  entitled  to  have  tlieir  names  retained  in  the  list  of 
voters  for  the  said  riding  in  respect  of  their  several  and  respective  shares 
in  the  said  freehold  land  and  buildings. 

*The  cases  of  sixteen  other  persons  similarly  circumstanced     r^iog 
were  consolidated  with  the  principal  case. 

Annexed  to  the  case  is  a  copy  of  the  list  of  claimants,  the  form  of  which 
is  as  follows : — 


Christian  Name  and 
Surname,  &c. 


Bottomley,  Joseph. 


Booth,  Samuel. 


&Cm  &jo. 


Place  of  Abode. 


No.  40  Westgate, 
Huddersfield. 


Nature  of  the  sup- 
posed Qualification. 


No.  4  Queen  St., 
Huddersfield. 


Freehold      land 
and  buildings, 
one  undivided  y 
thirty-fifth  part  | 
thereof.  J 

Freehold     land 
and  buildings 
one   undivided 
thirty-fifth  part 
thereof. 


ind^ 
led  y 


Street,  &c.,  where 
Property  situate,  &.c. 


Cobden's  Row, 
Cross  land  Moor, 
Lockwood,  Nos. 
5  to  16  inclusive. 

Cobden's      Row, 
Crossland  Moor, 
Lockwood,  Nos. 
5  to  16  inclusive, 


H 
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The  case  was  argued  in  Michaelmas  term  last,  (a) 

Kinglakej  Serjt.,  for  the  appellant.  The  question  in  this  case  turns 
upon  the  construction  of  the  7  &  8  W.  3,  c.  25,  s.  7,  which  enacts  « that 
DO  person  shall  be  allowed  to  have  any  vote  in  the  election  of  members 
to  serve  in  parliament,  for  or  by  reason  of  any  trust-estate  or  mortgage, 
unless  such  trustee  or  mortgagee  be  in  actual  possession,  or  receipt  of 
the  rents  and  profits,  of  the  same  estate,  but  that  the  mortgagor,  or  cestui 
que  trusty  in  possession,  shall  and  may  vote  for  the  same  estate,  notwith- 
standing such  mortgage  or  trust ;  and  that  all  conveyances  of  any  mes- 
suages, land,  tenements,  or  hereditaments  in  any  county,  city,  or  borough, 
&c.,  in  order  to  multiply  voices,  or  to  split  and  divide  the  interest  in  any 
houses  or  lands  among  several  persons,  to  enable  them  to  vote  at  elec- 
tions of  members  to  serve  in  parliament,  are  hereby  declared  to  be  void 
and  of  none  effect,  and  that  no  more  than  one  single  voice  shall  be  ad- 
•1271  '^^^^^^  f^^  ^"®  3"^  ^^®  same  house  or  •tenement."  The  language 
of  the  act  is  clear  and  explicit.  If  the  object  of  the  vendor  and 
the  vendees,  in  making  the  conveyance,  is,  to  create  a  multiplicity  of 
votes  in  respect  of  the  same  property,  the  case  falls  within  the  act :  and 
there  is  nothing  either  in  the  general  law  of  the  land,  or  in  any  of  the 
subsequent  statutes,  to  destroy  or  diminish  the  effect  of  this  provision,  or 
to  limit  its  operation,  as  will  be  contended  on  the  part  of  the  respondent, 
to  conveyances  that  are  fraudulent^  or  made  subject  to  a  secret  under- 
standing that  no  interest  should  pass  thereby,  or  that  the  right  of  voting 
should  be  exercised  in  any  particular  way.  It  may  be  material  to  invite 
the  attention  of  the  court  to  the  state  of  the  law  upon  this  subject  at  the 
time  of  the  passing  of  the  statute  referred  to.  That  will  appear  from  the 
observations  of  Lord  Somers,  by  whom  the  statute  of  William  is  known 
to  have  been  framed,  subjoined  to  his  report  of  the  case  of  Onslow  v 
Rapley,  [h)  That  was  an  action  brought  by  Mr.  Onslow  against  the  re- 
turning officer  of  Haslemere  for  a  false  return  alleged  to  have  been  made 
by  him  at  the  election  for  that  place  in  1680.  The  opinion,  that  the 
occasional  conveyance  of  burgages  was  not  illegal,  was  not  only  denied, 
but  reprehended  with  great  severity  and  indignation,  as  an  insult  to  the 
good  policy  of  the  state,  and  to  the  government  itself.  It  was  there  said, 
« that  the  making  of  votes  by  such  means  was  a  very  evil  and  unlawful 
thing,  and  tended  to  the  destruction  of  the  government  and  debauching 
of  parliament ;"  and  "  that  it  was  senseless  to  think  such  practices  were 
part  of  the  constitution  of  our  government,  or  to  imagine  that  persons 
•1281  ^^^°^  ^'^  •intrust  with  our  lives  and  fortunes  ought  to  be  made 
and  chosen  by  such  evil  devices." (c)  Lord  Somers  observes 
that  the  case  is  made  public,  amongst  other  purposes,  «to  direct  places 

(a)  Before  Tindal,  C.  J.,  and  Coltman,  Maule,  and  Erie,  Js. 

lb)  Lord  Somers'g  Tracts,  vol.  viii.  pp.  270—276.  And  see  8.  C,  3  Lev.  29 ;  2  Ventr.  37 ; 
Fortescde,  169 ;  S.  C.  cited  in  Prideaux  v.  Morris,  I  Lutw.  89.  And  see  Uie  declaration^  BAti 
the  trial  at  the  Surrey  assizes,  also  reported  in  14  Howell,  St.  Tr.  707,  n. 

(c)See  1  Peckw.  319. 
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having  a  right  to  elect,  to  manage  the  same  duly  and  lawfully,  and  not 
only  to  caution  them  against  making  any  votes  by  splitting  burgage  ten- 
ures by  such  fraudulent  conveyances,  where  the  choice  is  annexed  to 
such  tenure ;  {all  such  conveyances  as  are  not  real  and  made  bond  fide  upon 
good  consideration^  being j  in  this  case,  held  to  be  void  by  the  common  law;) 
but  the  reason  of  this  case  will  extend  to  other  ways  of  election ;  for, 
where  the  choice  is  by  the  body  corporate,  the  putting  out  without  just 
cause  such  as  are  incorporate,  or  the  making  other  members  of  the  cor- 
poration to  serve  a  turn  at  an  election,  will  be  equally  dangerous,  and 
also  ineffectual,"  &c.     Fifteen  years  after  the  decision  of  Onslow  v. 
Rapleyy  the  statute  of  William  was  passed.     The  next  statute  upon  this 
subject  is  the  10  Ann.  c.  23,  (a)  which,  it  will  be  •contended     r^-ioQ 
on  the  other  side,  is  a  legislative  exposition  of  the  former  act. 
It  does  not  repeal  the  statute  of  William,  and  it  contemplates  a  totally 
different  object.     It   applies  to  all  estates  and  conveyances, — whether 
they  have  the  effect  of  muUiplying  voices  or  not, — that  are  made  for  the 
purpose  of  conferring  a  vote.     [Tindal,  C.  J.     The  argument  on  the 
other  side  will  be,  that  these  two  statutes  only  apply  to  /raudiUent  con- 
veyances.]   Such  conveyances  were  already  avoided  by  the  common  law. 
The  language  of  the  statute  of  William  is  general.     That  act  avoids  the 
conveyance :  the  statute  10  Ann.  c.  23,  declares  it  to  be  good.     Some 
reliance  may  be  placed  upon  the  form  of  oath  given  in  the  10  Ann.  c.  23, 
s.  4,  (6)  which  is  a  little  varied  by  the  18  G.  2,  c.  18,  s.  1 :  but,  inas- 
much as  the  statute  of  William  had  declared  a  conveyance,,  made  in 
order  to  multiply  voices,  to  be  void,  the  party  taking  such  a  conveyance 
would  be  equally  unable  to  swear  that  he  had  freehold  lands,  whether  the 
conveyance  w^s  fraudulent  under  the  statute  of  Anne  or  not.     The  53  G. 

(fl)  Section  1,  after  reciting  the  7  &  8  W.  3,  c  25,  s.  7,  "  for  the  more  effectual  f>reventiiig 
of  SQch  undue  practices/'  enacts,  *<  that  all  estates  and  conveyances  whatsoever  made  to  a*iy 
person  or  persons,  in  any  fraudulent  ox  collusive  manner,  on  purpose  to  qualify  him  or  thtm 
to  give  his  or  their  vote  or  votes  at  such  elections  of  knights  of  the  shire,  (subject,  nevertheless, 
to  conditions  or  agreements  to  defeat  or  determine  such  estate,  or  to  re-convey  the  same,)  shall 
be  deemed  and  taken,  against  those  persons  who  executed  the  same,  as  free  and  absolute,  and 
be  holden  and  enjoyed  by  all  and  every  such  person  or  persons  to  whom  such  conveyance 
shall  be  made  as  aforesaid,  freely  and  absolutely  acquitted,  exonerated,  and  discharged  of  and 
from  all  manner  of  trusts,  conditions,  clause  of  re-entry,  powers  of  revocation,  provisoes  of  re- 
demption, or  other  defeasances  whatsoever,  between  or  with  the  said  parties,  or  any  other 
person  or  persons  in  trust  for  them,  or  any  of  them,  for  the  redeeming,  revoking,  or  defeating 
such  estate  or  estates,  or  for  the  restoring  or  re-conveying  thereof,  or  any  part  thereof,  to  any 
person  or  persons  who  made  or  executed  such  conveyance,  or  to  any  other  person  in  trust  for 
them,  or  any  of  them,  shall  be  null  and  void  to  all  intents  and  purposes  whatsoever ;  and  that 
every  person  who  shall  make  and  execute  such  conveyance  or  conveyances  as  aforesaid,  or, 
being  privy  to  such  purpose,  shall  devise^r  prepare  the  same,  and  every  person  who,  by  colour 
thereof,  shall  give  any  vote  at  any  election  of  any  knight  or  knights  of  the  shire  to  serve  in 
parliament,  shaU,  for  every  such  conveyance  so  made,  or  vote  so  created  or  given,  forfeit  the 

sum  of  40/.,"  &c 

(6)  «  You  shall  swear  that  you  are  a  freeholder  in  the  county  of ,  and  have  freehold 

laiMls  or  hereditaments  lying  or  being  at ,  in  the  county  of ,  of  the  yearly  value 

of  40s.  above  all  charges  payable  out  of  the  same ;  and  that  such  freehold  estate  hath  not 
been  made  or  granted  to  you  fraudulent ly^  on  purpose  to  qualify  you  to  give  your  vote,"  &c. 

See  the  form  of  oath  prescribed  by  the  7  &  8  W.  3,  c.  25,  s.  3. 
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3,  c.  49,  is  important  to  show  that  the  statute  of  William  was  considered 
to  be  then  in  full  operation,  independently  of  the  statute  of  Anne,  and 
also  as  a  clear  exposition  of  the  sort  of  conveyance  to  which  the  statute 
m-i/iQi  of  William  was  intended  *to  apply.  That  act  is  intituled  «Au 
act  to  explain  and  amend  an  act  passed  in  the  seventh  and  eighth 
years  of  the  reign  of  the  late  King  William,  as  far  as  relates  to  the  split- 
ting and  dividing  the  interest  in  houses  and  lands  among  several  persons, 
to  enable  them  to  vote  at  elections  of  members  to  serve  in  parliament :" 
and  sect.  1,  after  reciting  the  7  &  8  W.  3,  c.  25,  s.  7,  as  it  is  recited  in 
the  10  Ann.  c.  23,  and  further  reciting  that  doubts  had  been  entertained 
whether  devises  by  will  made  in  such  cases,  and  for  such  purposes,  were 
within  the  true  intent  and  meaning  of  the  said  act,  enacts  and  declares 
« that  all  devises  by  will  made  in  such  cases  and  for  such  purposes  as  by 
the  said  act  are  hereinbefore  described,  are  and  shall  be  taken  to  be  con- 
veyances within  the  true  intent  and  meaning  of  the  said  act,  as  if  the  same 
had  been  therein  specially  mentioned :  Provided  always,  that  this  act  shall 
not  revoke  or  defeat,  or  be  construed  to  revoke  or  defeat,  any  part  of  any 
will  in  which  is  comprised  any  devise  or  devises  which  is  or  are  hereby 
declared  void,  other  than  or  beyond  the  devise  or  devises  made  void  by 
this  act."  [Maule,  J.  Have  you  adverted  to  the  circumstance  of  the 
statute  of  William  being  merely  declaratory?  If  a  conveyance  were 
colourable,  one  could  understand  that  it  would  be  void  at  common  law. 
But,  I  apprehend,  it  will  scarcely  be  contended,  that,  before  the  passing 
of  that  statute,  a  conveyance  for  a  money  consideration  would  have  been 
fraudulent  and  void.]  It  undoubtedly  would,  if  made  for  the  unlawful 
purpose  of  creating  votes :  it  would  be  a  parliamentary  fraud.  In  the 
East  Grinstead  Case,  1  Peckw\  310,  it  is  said  :  "  Occasionality  is,  perhaps, 
of  all  things  which  concern  the  law  of  elections,  the  most  frequent  subject 
,  of  discussion,  and  the  least  understood  :  no  definition  hitherto  given  has 
*1  ^n  comprised  it  in  all  its  *forms.  Perhaps  a  more  precise  idea  may 
be  obtained  of  it,  by  considering  it  in  two  different  points  of  view, 
and  distinguishing  between  the  two  sorts  of  it.  The  first  kind  of  occa- 
sionality  is  such  as  does  not  contain  any  of  what  is  generally  called  legal 
fraud,  but  yet  is  deemed  to  be  a  fraud  upon  the  law  of  parliament :  and 
this  is,  where  the  subject  to  which  the  right  of  voting  is  attached  is  ob- 
tained sincerely  and  bondjide,  but  upon  the  eve  of  a  particular  election, 
and  for  the  express  and  only  purpose  of  enabling  the  person  who  acquires 
it  to  give  a  vote  at  that  election.  Such  acquisitions  have  often  been  de- 
termined by  the  House  of  Commons,  in  its  extreme  and  honourable  jeal- 
ousy of  its  own  purity,  to  be  void  as  to  the  particular  purpose  for  which 
they  were  made,  though  to  every  other  they  may  be  substantial  and  effec- 
tive. This  may  be  termed  occasionality  in  its  most  simple  form,  and  in 
the  strictest  sense  of  the  word.  An  instance  of  it,  to  cite  one  out  of  many, 
appears  in  the  case  of  Pontefract,  17  Jan.  1699,  2  Heyw.  344 :  there  it  is 
said  '  that  Edward  Foster's  deeds  of  purchase  were  produced  in  court  at 
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the  election,  but  he  was  refused  bis  vote,  because  his  deeds  were  dated 
three  or  four  days  after  the  teste  of  the  writ,  though  he  yet  holds  the  estate  P 
So  watchful  have  parliaments  been  to  prevent  the  fruit  of  such  practices, 
that  no  length  of  time  has  been  permitted  to  establish  that  which  in  its 
origin  was  occasional.  In  the  case  of  Weymouth  and  Melcombe  Regis, 
3d  June,  1714,  the  votes  of  persons  who  had  enjoyed  their  estates  for 
three  j'ears  were  set  aside,  because  the  estates  had  been  at  first  ac- 
quired for  the  sole  purpose  of  a  vote.  The  second  kind  of  occasionality 
is  so  connected  with  fraud,  that  they  are  convertible  terms.  It  consists 
in  an  illusory  and  pretended  grant,  for  the  purpose  of  voting,  of  that 
which,  in  fact,  never  passes  •from  one  party  to  the  other."  r*ioo 
Again,  {a)  if  is  said :  "  The  question  whether  an  estate  bought 
solely  for  the  purpose  of  a  vote,  could  confer  a  vote,  was  made  and  ar- 
gued in  the  last  Oakhampton  case,  upon  the  votes  of  The  Rev.  T.  Hole, 
and  of  Richard  Hole,  Esq.  (6)  In  the  former  of  these,  the  fairness  of  the 
transaction  was  admitted  ;  but  it  was  alleged  that  the  vote  was  bad,  <  be- 
cause the  leading  intention  of  the  parties  was  to  procure  a  vote  for  the 
grantee.'  And  of  that  opinion  was  the  committee,  although  it  was  in- 
sisted, on  the  other  side,  that  such  an  intention  was  neither  illegal  nor 
reprehensible.  The  principal  of  these  decisions  is,  that  the  right  of  voting, 
which  is  accessory  and  appurtenant  to  the  estate,  may  not  be  made  the 
object  of  contract  or  purchase  per  se^  independently  of,  or  paramount  to, 
the  estate  itself."  The  conveyance  is  not  to  be  made  the  mere  vehicle 
of  a  vote.  [Maule,  J.  Consistently  with  these  authorities,  there  is  no 
occasionality  in  the  present  transaction.]  The  53  G.  3,  c.  49,  clearly 
shows  that  the  conveyances  contemplated  by  the  7  &  8  W.  3,  c.  25,  s.  7, 
were  not  mer  Ay  fraudulent  conveyances. 

S.  Martin^  for  the  respondent.  The  objection  of  occasionality  does  not 
apply  here.  Occasionality  is  the  conferring  a  vote  for  a  single  election, 
without  giving  any  permanent  right.  That  is  what  Lord  Somers  had  in 
view,  when  he  spoke  of  «  serving  a  turn  at  an  election  ;"  and  that  is  con- 
firmed by  the  cases  cited  from  Peckwell.  It  can  hardly  be  said  to  be  an 
unlawful  thing  for  a  man  to  desire  to  possess  a  vote  :  it  would  be  absurd 
to  contend  that  it  is  not  a  perfectly  fair  and  legitimate  object  in  a  man 
to  purchase  freehold  property  for  the  purpose  of  acquiring  a  vote. 
The  statute  of  William  annihilates  the  conveyance  :  its  modus  operandi 
is,  to  •prevent  any  estate  passing,  in  cases  falling  within  its  pro-  r«i  oo 
visions  :  the  real  object  being  (and  this  is  confirmed  by  the  53  *■ 
G.  3,  c.  49)  to  prevent  an  owner  of  property,  of  his  own  head,  making 
conveyances  of  land,  or  disposing  of  it,  in  joint-tenancy,  so  as  to  give  to 
the  grantees  a  right  to  vote :  it  never  was  meant  to  apply  to  a  case  like 
'his,  where  the  vendors  contract  to  pay  the  full  value.  Reading  the  sta- 
tute of  William  with  the  statute  of  Anne,  and  the  53  G.  3,  c.  49,  and  the 
oaths  therein  severally  prescribed,  the  thing  prohibited  is,  a  conveyance 

(a)  I  Peckw.  365.  (6)  1  Fraser,  174. 
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for  which  no  consideration  is  paid,  and  not  a  band  fide  purchase  for  an 
adequate  consideration,  notwithstanding  the  contracting  parties  may  have 
intended  the  one  to  obtain,  and  the  other  to  confer  a  vote.  [Maule,  J. 
If  a  man  choose  to  give  land,  it  would  not  be  a  fraud  upon  the  act.] 
Suppose  a  landed  proprietor,  upon  his  son's  coming  of  age,  conveys  an 
estate  to  him,  and  tells  him  it  will  give  him  a  right  to  vote ;  would  the 
talk  about  the  vote  invalidate  the  conveyance  ?  In  Elliott  on  Registra- 
tion, p.  90,  it  is  said  :  "  It  has  been  argued,  that  the  practice  of  making 
even  bond  fide  conveyances,  and  for  a  valuable  consideration,  for  the  pur- 
pose of  multiplying  votes,  is  illegal,  and  was  so  at  the  common  law.  But 
the  better  opinion  appears  to  be,  as  stated  in  Heywood's  County  Elec- 
tions, 2d  edit.  p.  154,  that  the  practice  was  not  prohibited,  provided  the 
transactions  by  which  they  were  created  were  sincere  and  bondfide,  that 
one  might  sell  and  another  buy  so  much  land  as  would  qualify  the  pur- 
chaser to  vote,  without  being  guilty  of  any  thing  either  immoral  or  illegal, 
and  that  votes  were  bad  for  occasionality  only  where  there  was/raud  ia 
the  transaction,  and  the  transfer  of  the  property  was  only  pretended,  and 
not  real,  or  accompanied  with  some  secret  trust  as  to  the  vote  which  was 
*1341  ^^  object  of  it.  *The  statute  7  &  8  W.  3,  c.  25,  so  far  as  it  re- 
lates to  the  splitting  of  freeholds,  does  not  appear  to  have  been 
ever  acted  upon  by  committees  in  the  case  of  county  electors."  And  the 
Okehampton  case  is  referred  to.  The  statute  10  Ann.  c.  23,  s.  1,  may  be 
considered  as  a  legislative  interpretation  of  the  7  &  8  W.  3,  c.  25,  s.  7. 
It  was  so  contended  in  Marshall^  app.,  Bown,  resp.,  7  M .  &  G.  188, 
8  Scott,  N.  R.  889  ;  and  this  argument  seems  to  have  been  adopted  by  the 
court.  The  only  distinction  between  that  case  and  the  present  is,  that 
there  the  vendor  was  not  privy  to  the  alleged  illegal  purpose  of  the  pur- 
chasers ;  and  here,  he  is :  but  such  privity  alone  will  not  bring  the  case 
within  the  statute.  If  the  argument  urged  on  the  part  of  the  appellant,  as 
to  the  construction  of  the  statute  of  William,  be  correct,  there  was  no  ne- 
cessity for  the  subsequent  statute. 

Kinglakey  Serjt.,  in  reply.  The  present  question  is  left  untouched  by 
the  decision  in  Marshall^  app.,  Bown,  resp.  If  the  argument  just  urged 
be  well  founded,  there  is,  at  the  present  day,  no  law  to  prevent  the  split- 
ting of  tenements.  [Maule,  J.  Provided  it  is  6ond  fide  and  honestly 
done.]  The  case  supposed  of  a  conveyance  or  gift  from  a  father  to  a  son, 
would  clearly  be  within  the  statute,  if  the  sole  object  were  the  conferring 
a  vote.(a)  Cur.  adv,  vulL 

TiNDAL,  C.  J.,  now  delivered  the  opinion  of  the  court. 

This  appeal  against  the  decision  of  the  revising  barrister  for  the  west  riding 

of  the  county  of  York  raises  the  distinct  question,  whether  a  conveyance  of 

*1^51     ^^^^  ^°  ^  numerous  body  of  purchasers,  as  tenants  in  commoB,  is 

*void  under  the  seventh  section  of  the  statute  7  &  8  W.  3,  c.  25 ; 

such  conveyance  being  made,  both  on  the  part  of  the  vendor  and  of  the  ven- 

(a)  Contri,  Aetcton,  app.,  Hargreaves,  reap.,  poet,  p.  163. 
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dees,  «  for  the  avowed  and  only  object  of  multiplying  voices  in  the  elec- 
tion of  members  to  serve  in  parliament,^'  but,  at  the  same  time,  being  a 
bona  fide  conveyance  made  upon  a  contract  of  sale,  where  the  purchase- 
money  was  really  paid,  and  possession  of  the  land  really  taken  and  kept, 
jnder  the  conveyance,  and  where  there  was  no  secret  trust  or  reservation 
in  favour  of  the  sellers,  nor  any  stipulation  as  to  the  mode  in  which  the 
elective  franchise  should  be  exercised. 

The  question  is,  undoubtedly,  one  of  considerable  importance,  not  only 
as  it  involves  a  general  principle  of  election  law,  but  as  it  applies  to  a 
large  number  of  the  cases  reserved  for  our  determination.  It  has  been 
argued  before  us  both  upon  the  present  and  upon  another  of  the  reserved 
cases ;  and  we  are  of  opinion,  upon  the  proper  construction  of  the 
statute  above  referred  to,  taking  into  consideration  at  the  same  time  the 
statutes  subsequently  passed  upon  the  same  subject-matter,  that  the  con- 
veyance in  question  was  not  a  void  conveyance,  and  that  the  several 
persons  claiming  a  right  to  vote  under  it  were  entitled  to  have  their 
names  retained  on  the  list  of  voters  for  the  west  riding  of  the  county  of 
York. 

Even  if  the  statute  7  &  8  W.  3  were  the  only  statute  passed  upon  the 
subject,  and  that  statute  were  to  be  construed  strictly  by  its  very  letter, 
we  think  its  provisions  could  not  be  held  to  extend  to  the  case  of  any 
conveyance  made  upon  a  real  and  bond  fide  contract  for  a  sale  and  pur- 
chase of  the  land  ;  but  that  the  statute  was  intended  to  apply  to  fictitious 
conveyances  which  had  nothing  more  than  the  form  and  appearance  of  a 
conveyance,  which  consisted  of  the  parchment  and  the  seal  only,  the 
parties  thereto  having  privately  agreed  *and  intended  that  no  in-  r»to/5 
terest  should  actually  pass  thereby.  *■ 

The  first  observation  that  arises  upon  the  statute  of  Will.  3  is,  that  the 
section  now  under  discussion  is  declaratory  only  of  the  common  law. 
The  first  branch  of  that  section  does,  indeed,  create  a  new  law.  It  is 
thereby  enacted^  that  no  person  shall  have  a  vote  at  elections  by  reason 
of  any  trust-estate  or  mortgage,  unless  such  trustee  or  mortgagee  be  in 
actual  possession  or  receipt  of  the  rents  or  profits  of  the  same  estate ;  but 
that  the  mortgagor,  or  cestui  que  trusty  in  possession,  shall  vote  for  the 
same  estate.  But  the  second  branch  of  the  section,  which  is  that  now 
under  consideration,  is  framed  very  differently.  By  this  latter  branch,  all 
conveyances  in  order  to  multiply  voices  and  to  split  and  divide  the  in- 
terest in  any  houses  or  lands  among  several  persons,  to  enable  them  to 
vote,  are  thereby  declared  to  be  void  and  of  none  effect. 

This  marked  distinction  between  the  two  parts  of  this  section  proves, 
incontestably,  that  the  latter  part  was  intended  only  to  declare  the  law  as 
it  then  stood,  giving  to  such  law  the  greater  weight  and  sanction  of  a 
legislative  declaration. 

The  first  question,  therefore,  is,  what  conveyances  made  in  order  to 
multiply  voices  at  elections  would  be  void  at  common  law. 
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The  right  of  voting  for  knights  of  the  shire  did,  by  the  common  law,  as 
regulated  by  the  two  statutes  8  H.  6,  c.  7,(fl)  and  10  H.  6,  c.  2,(6)  be- 
long to  such  people  resident  in  each  shire,(c)  whereof  every  one  had  a 
frank-tenement  within  the  same  county  to  the  value  of  40*.  by  the  year,  at 
•1371  *^^^st,  above  all  charges.  And  there  was  no  restriction  or  pro- 
hibition, by  the  common  law,  against  any  man's  purchasing  free- 
hold within  the  county,  of  sufficient  amount  to  qualify  him  to  vote,  nor, 
on  the  other  hand,  against  any  man's  selling  the  same  to  one  or  to  any 
number  of  purchasers,  although  the  object  of  the  seller  and  purchaser 
might  be  that  the  purchaser  should  acquire  a  vote,  and,  consequently,  that 
the  number  of  voters  should  be  thereby  increased.  By  the  common  law, 
therefore,  no  conveyance  really  and  honestly  made  for  the  purpose  of 
carrying  such  contract  into  effect,  was  void.  But,  by  the  common  law, 
from  the  earliest  times,  a  conveyance,  however  perfect  in  point  of  form, 
being  such  in  form  only,  and  intended  by  the  secret  agreement  or  under- 
standing between  the  parties,  never  to  have  any  real  effect  as  a  convey- 
ance, was  always  held  to  be  void,  whatever  the  secret  object  and  purposes 
of  the  parties  in  making  such  conveyance  might  be.  The  old  text- writers 
lay  it  down  as  a  maxim,  that  <«  the  law  abhors  covin,  and  therefore  every 
covinous  act  shall  be  void."  And  it  is,  upon  that  principle,  unquestion- 
able, that  a  conveyance  made  in  order  or  for  the  purpose  of  giving  a 
qualification  to  vote  at  an  election,  or  for  any  other  purpose,  if  made  with 
the  secret  intention  and  design  that  it  should  appear  to  the  world  as  a 
conveyance,  but,  as  between  the  parties  themselves,  should  pass  no  in- 
terest, and  have  no  effect,  would  be  fraudulent  and  void  at  common  law. 
Lord  Somers — and  it  is  impossible  to  name  an  authority  of  greater  weight 
on  a  subject  of  this  nature — is  express  to  this  point.  In  the  observations 
made  by  him  on  the  trial  of  the  case  of  Onslow  v.  The  Bailiff*  of  tlie 
Borough  of  Hasle72iere,{d)  for  misconduct  as  a  returning  officer,  on  which 
*1  "^fil  occasion  it  was  proved  that  many  of  the  voters  claimed  •under 
-*  xjonveyances  of  very  minute  and  insignificant  parts  of  burgage 
lands,  which  had  been  lately  made,  and  which  were  fraudulently  contrived 
to  make  votes  against  an  election,  he  lays  it  down  thus : — This  case 
should  caution  places  having  rights  to  elect,  against  making  votes  by 
splitting  burgage  tenures  by  such  fraudulent  conveyances;  <«all  such  con- 
veyances as  are  not  real,  and  made  bond  fide  upon  good  consideration, 
being  in  the  case  held  to  be  void  by  the  common  law."  He  thus  draws 
a  very  marked  distinction  between  conveyances  made  to  give  qualifica- 
tions where  they  are  real  and  honest,  and  where  they  are  fraudulent  and 
fictitious ;  considering  the  latter  only  to  be  void  at  common  law.     And, 

(a)  See  this  statute  in  full,  as  it  stands  on  the  parliament  roll,  4  Rot  Pari  350  a.     See 
also  7  M.  &  G.  48,  141,  n.,  213. 
(6)  See  4  Rot  Pari.  402  b. 

(c)  This  provision  has  since  been  repealed  by  the  14  G.  3,  c.  58,  to  the  great  increase  of  the 
expense  of  county  elections. 

(d)  Lord  Somers's  Tracts,  toI.  vili.  p.  275. 
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as  this  trial  took  place  only  about  fifteen  years  before  the  passing  of  the 
statute  of  W.  3,  the  language  of  Lord  Somers  affords  strong  evidence 
how  the  common  law  stood  at  the  time  of  the  passing  of  that  act. 

Again,  the  very  language  of  the  statute  of  William  seems  to  point  to 
the  necessary  distinction,  that  real  and  bond  fide  conveyances  were  not 
intended  to  be  avoided,  although  the  motive  or  purpose  of  the  parties 
might  be  that  of  multiplying  voices  at  elections,  but  such  conveyances 
only  made  for  that  purpose  as  were  pretended  and  fictitious.  The  sta- 
tute says:  "AH  conveyances  in  order  to  multiply  voices"  are  declared  to 
be  void.  The  statute  names  the  conveyance  only:  it  makes  no  reference 
whatever  to  any  contract  for  sale  upon  which  a  real  conveyance  was 
grounded,  nor  professes  to  deal  in  any  manner  with  the  estate  or  interest 
in  the  land  which  was  affected  by  such  contract  of  sale,  nor  provides  for 
the  revesting  of  the  land  which  passed  into  the  possession  of  the  pur- 
chaser under  the  contract  of  sale,  nor  for  the  repayment  of  the  purchase- 
money  to  the  purchaser — all  of  which  provisions  might  reasonably  be  ex- 
pected, if  a  conveyance  upon  a  real  *bondfide  contract  of  sale,  r^ioq 
and  not  a  fictitious  conveyance  only,  was  intended  to  be  avoided  ^ 
on  account  of  the  motive  upon  which  it  was  entered  into.  And  this  is 
the  more  striking,  as,  in  the  very  same  section,  provision  is  made  as  to 
the  estate  of  trustees  and  mortgagees ;  so  that  the  mind  of  the  legislature 
must  have  been  awake  to  the  difference  between  a  pretended  conveyance, 
which  conveyed  no  estate,  and  one  which  was  the  completion  of  a  real 
contract  between  seller  and  purchaser — according  to  the  distinction  laid 
down  by  Lord  Thurlow,(a)  <«  that,  if  the  jus  disponendi  remains  in  any 
other  person,  it  is  in  vain  that  the  parchment  conveys  the  right  to  the 
grantee  ;  for,  the  real  use  of  the  estate  remains  in  another."  And,  if  the 
words  of  the  statute  do  not  in  their  strict  and  necessary  construction  com- 
pel us  to  hold  a  conveyance  made  for  the  completion  of  a  bond  fide  con- 
tract of  sale  to  be  void,  upon  the  ground  that  the  object  and  purpose  was 
to  multiply  voices  at  an  election,  there  is  no  general  principle  upon  which 
those  words  ought  to  be  extended.  The  object  of  increasing  the  number 
of  freeholders  at  a  county  election  is  not  an  object,  in  itself,  against  law 
or  morality,  or  sound  policy.  There  is  nothing  injurious  to  the  commu- 
nity in  one  ms^n  selling  and  another  buying  land  for  the  direct  purpose 
of  giving  or  acquiring  such  qualification.  The  object  to  be  effected  is 
neither  jnalum  in  se  nor  malum  prohibitum.  On  the  contrary,  the 
increasing  the  number  of  persons  enjoying  the  elective  franchise  has 
been  held  by  many  to  be  beneficial  to  the  constitution,  and  certainly 
appears  to  have  been  the  leading  object  of  the  legislature  in  passing 
the  late  act  for  amending  the  representation  of  the  people  of  England 
and  Wales.  What  ground,  therefore,  can  exist  for  extending  to  a 
real  and  honest  proceeding  the  words  of  a  statute  which  may  be  fully 

(a)  2  Lud.  on  Elections,  p.  371. 
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*1401     *satisfied  by  giving  them  the  force  of  avoiding  a  fictitious  con- 
veyance only  ? 

It  is  further  to  be  observed,  that  the  holding  the  statute  of  William 
CO  extend  to  a  conveyance  made  upon  a  real  sale,  would  be  produc- 
tive of  much  inconvenience  and  injury  to  all  claiming  under  the  pur- 
chaser. The  supposed  object  and  purpose  which  the  sale  was  intended 
to  effect,  cannot  be  discovered  upon  the  face  of  the  conveyance,  but  is 
altogether  concealed  in  the  breasts  of  the  parties  themselves ;  so  that,  by 
means  of  the  larger  construction  of  the  statute  contended  for  on  the  part 
of  the  appellant,  at  any  future  time,  and  between  other  parties  than  those 
to  the  original  conveyance,  this  secret  motive  for  making  the  conveyance, 
if  brought  to  light  by  accident  or  otherwise,  might  destroy  the  title  to  the 
estate,  in  whosesoever  hands  it  might  be.  The  same  rule  of  law  must 
apply,  whether  the  purchasers  are  many  or. few;  perhaps,  even,  a  convey- 
ance of  part  of  the  seller's  land  to  one  single  person,  with  the  object 
above  mentioned,  must  be  held  to  be  void :  so  that,  upon  such  construc- 
tion of  the  act,  a  man  of  large  landed  estate  could  not  sell  any  part  of  it 
bond  JidCj  for  a  full  consideration  in  money,  to  two  different  purchasers, 
or,  perhaps,  to  one  only,  if  the  object  of  such  sale  was  to  give  the  pur- 
chaser a  vote  for  the  county;  for,  the  creation  of  two  additional  votes,  or, 
perhaps,  of  one  only,  would  be  equally  within  the  principle,  though  not 
in  equal  degree  a  multiplication  of  voices  at  an  election,  and  a  splitting 
and  dividing  the  interest  in  houses  or  lands  among  several  persons.  The 
holding,  therefore,  the  literal  construction  of  the  words  of  the  statute  of 
William  to  make  such  bond  fide  conveyances  absolutely  void,  would  very 
much  fetter  the  full  and  free  enjoyment  of  landed  property,  and  create 
insecurity  in  titles  to  estates. 

♦1411  Upon  these  various  grounds,  and  for  these  considerations,  'we 
think  the  sounder  construction  of  the  statute  of  William,  taken 
by  itself,  is,  that,  by  the  conveyances  made  in  order  to  multiply  voices 
which  are  thereby  declared  to  be  void,  are  intended  such  conveyances 
only  as  at  the  time  of  passing  the  act  would  have  been  held  to  be  void  by 
the  common  law,  that  is,  conveyances  meant  by  the  parties  not  to  transfer 
any  real  interest  in  the  land,  but  made  for  the  purpose  of  multiplying 
voices  at  elections,  and  for  that  purpose  only.  And,  as  to  the  observa- 
tion made  in  the  course  of  the  argument,  that,  if  already  void  by  the  com- 
mon law,  there  was  no  necessity  for  avoiding  them  by  the  statute, — it  may 
be  a  sufficient  answer  that  it  was  thought  useful,  when  such  baneful  prac- 
tices as  those  described  by  Lord  Somers,  in  the  passage  before  cited, 
were  in  daily  practice,  to  promulgate  this  doctrine  of  the  common  law  to 
sheriffs  and  other  officers  upon  whom  the  duty  of  conducting  the  election 
was  cast,  and  to  give  it  the  additional  weight  and  solemnity  of  a  legisla- 
tive declaration. 

If,  however,  any  doubt  existed  upon  the  construction  of  the  statute  of 
W.  3,  when  considered  by  itself,  such  doubt  would  be  removed  when  the 
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subsequent  statutes  made  upon  the  same  subject,  and  to  effectuate  more 
fully  the  same  object,  are  taken  into  consideration. 

The  next  statute  in  order  of  time  is  that  of  the  10  Ann.  c.  23.  That 
statute,  it  is  to  be  observed,  is  not  so  wide  in  its  operation  as  the  statute 
of  William ;  for,  whilst  the  earlier  statute,  by  its  general  terms,  extends 
to  all  elections  where  the  right  of  voting  depended  on  the  ownership  of 
land,  whether  in  counties  or  boroughs,  the  statute  of  Anne  is  confined 
exclusively  to  the  multiplying  of  votes  upon  the  election  of  knights  of  the 
shire.  This  statute  is  intituled  «  An  act  for  the  more  effectual  prevent- 
ing fraudulent  conveyances  in  order  to  multiply  votes  for  electing  knights 
of  the  shire  to  serve  in  parliament ;"  the  very  title  of  the  act  *lead-  r#i  49 
ing  to  the  inference  that  it  is  directed,  not  against  all  conveyances  ^ 
for  that  purpose,  but  against yrat^ufcn^  conveyances  only.  The  act  then 
begins  by  reciting  in  terms  the  seventh  section  of  the  7  &  8  W.  3,  upon 
which  this  question  arises ;  and  it  then  further  recites  that  many  fraudu- 
lent practices  have  been  used  of  late  «« to  create  and  multiply  votes,  to  the 
great  injury  (amongst  others)  of  those  persons  who  have  just  right  to 
elect."  The  recital,  therefore,  as  well  as  the  title,  equally  point  out  the 
distinction  between  the  creation  of  votes  by  fraudulent  and  fictitious 
means,  and  the  making  of  real  votes ;  the  latter  of  which  could  never  be  con- 
sidered to  fall  within  the  language  of  the  recital,  to  be  an  injury  to  those 
persons  who  have  just  rights  to  elect.  And  the  first  section  then  goes  on 
to  enact  that  all  estates  and  conveyances  whatsoever  made  to  any  persons 
in  any  fraudulent  and  collusive  manner,  on  purpose  to  qualify  them  to  give 
their  votes  at  such  elections,  subject,  nevertheless,  to  conditions  or  agree- 
ments to  defeat  or  determine  such  estate,  or  to  re-convey  the  same,  shall  be 
deemed  and  taken,  against  the  persons  who  executed  the  same,  as  free  and 
absolute,  and  be  holden  and  enjoyed  by  all  such  persons  to  whom  such  con- 
veyance shall  be  made  as  aforesaid,  freely  and  absolutely  exonerated  and 
discharged  from  all  manner  of  trusts,  conditions,  clauses  of  re-entry,  &c., 
or  other  defeasances  whatsoever :  and  the  act  then  goes  on  to  enact  that 
all  securities  given  for  the  performance  of  such  trusts,  &c.,  shall  be  void  ; 
and  imposes  a  penalty  of  40/.  upon  every  person  executing  such  convey- 
ances, or  voting  under  them. 

And  we  consider  this  latter  statute  to  be  a  legislative  exposition  of  the 
clause  of  the  statute  of  W.  3,  therein  set  forth  ;  that  the  avoiding  of  con- 
veyances made  in  order  to  multiply  voices  at  elections  was  meant  by  the 
original  statute  to  be  confined  to  such  conveyances  only  *as  were  r»- .« 
fraudulent  and  collusive — to  conveyances  which  are  such  in  form  l 
only,  but  never  intended  to  pass  the  property ;  or  such  as  were  accom- 
panied with  some  secret  trust  or  reservation  for  the  benefit  of  the  gran- 
tors ;  and  not  to  extend  to  a  bond  fide  conveyance  made  in  completion 
of  an  actual  contract  of  sale  and  purchase  of  land :  for,  the  statute  of  Anne 
IS  expressly  limited  to  fraudulent  conveyances ;  and  it  cannot  be  intended 
that  the  statute  of  Anne,  passed  to  render  the  former  sta^ate  of  Willi  im 
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more  efficacious,  should  be^  as  to  county  elections,  less  comprehensive  in 
its  provisions  than  the  former  statute ;  or  that  the  former  should  com- 
prise within  it  the  avoidance  of  a  bond  fide  conveyance,  when  the  latter  is 
restricted  to  fraudulent  conveyances  only. 

The  statute  of  Anne,  it  is  to  be  observed,  meets  the  evil  intended  to  be 
put  down,  by  a  very  different  provision  from  that  contained  in  the  statute 
of  William  :  for,  whereas  the  statute  of  William  is  contented  with  simply 
declaring  the  fraudulent  conveyance  void,  thus  leaving  the  grantor  and 
the  grantee  as  if  the  conveyance  had  never  been  made,  the  statute  of  Anne, 
on  the  contrary,  provides  that  the  fraudulent  conveyance  made  for  the 
purpose  of  giving  a  qualification,  <<  shall  be  deemed  and  taken,  against 
those  persons  who  executed  the  same,  as  free  and  absolute,  discharged 
from  any  manner  of  trust  or  condition  for  the  benefit  of  the  grantor,"  and 
at  the  same  time  prohibits  the  grantee  from  voting  under  colour  of  the 
grant,  by  making  him  liable  to  a  penalty  of  40/.  to  the  common  informer 
— the  legislature,  probably,  thinking  that  the  practice  of  granting  fraudu- 
lent and  collusive  freeholds  would  be  more  effectually  checked  by  making 
such  conveyances  good  against  the  grantor,  and  by  frustrating  the  object 
of  the  grantee.  But  this  provision  never  could  in  reason  or  sense  be 
meant  to  apply  to  a  conveyance  upon  a  real  sale  of  the  land,  where  the 
^  seller  has  already  received  the  *purchase-money,  and  has  always 

-I  intended  the  grant  to  be  good  against  himself;  and,  further,  the 
oath  directed  by  the  statute  of  Anne  appears  quite  conclusive  as  to  the 
distinction  between  fi-audulent  and  real  conveyances  made  for  the  pur- 
pose of  creating  a  vote,  viz. :  «  You  shall  swear  that  such  freehold  estate 
hath  not  been  made  or  granted  to  yon  fraudulently  y  on  purpose  to  qualify 
you  to  give  your  vote." 

The  next  statute  which  touches  this  question  is,  the  18  G.  2,  c.  18,  s. 
5,  and  the  enactment  contained  therein  confirms  the  distinction  to  which 
we  have  often  recurred.  That  statute  enacts  « that  no  person  shall  vote 
in  respect  or  in  right  of  any  freehold  estate  which  was  made  or  granted  to 
him  fraudulently^  on  purpose  to  qualify  him  to  give  his  vote ;"  thereby, 
as  in  the  statute  of  Anne,  prohibiting  the  voting,  not  in  every  case  where 
the  estate  is  conveyed  to  him  for  the  object  of  enabling  him  to  vote,  but 
in  siich  case  only  where  it  is  fraudulently  made  to  him  for  that  purpose ; 
that  is,  where  the  grantee  of  the  estate,  although  he  appears  on  the  fact; 
of  the  conveyance  to  take  under  it,  does  in  reality,  as  between  the  parties 
themselves,  take  nothing,  or  where  it  is  accompanied  with  a  secret  trust 
for  the  benefit  of  the  grantor. 

In  the  course  of  one  of  the  arguments  before  us,  some  stress  was  laid 
by  the  counsel  contending  for  the  illegality  of  the  vote,  upon  the  statute 
63  G.  3,  c.  49.  That  statute  was  passed  to  explain  and  amend  the  statute 
of  W.  3 ;  and,  after  reciting  that  doubts  had  been  entertained  whether 
jevises  by  will  made  in  such  cases  and  for  such  purposes  as  those  men 
tioned  in  the  former  statute,  were  within  the  true  intent  and  meaning  of 


2  Manning,  Granger,  &  Scott.  144 

that  act,  it  enacts  that  all  devises  by  will  made  in  such  cases  and  for  such 
purposes  as  by  the  act  of  William  are  described,  are,  and  shall  be  taken 
to  be,  conveyances  within  the  true  intent  and  meaning  of  the  *act,  r^^^c 
as  if  the  same  had  been  therein  specially  mentioned.  And  the  '• 
argument  was,  that  it  was  singular  the  53  G.  3,  c.  49,  should  refer  to  the 
statute  of  William,  not  to  the  statute  of  Anne,  unless  the  statute  of  William 
was  in  full  operation,  independently  of  the  statute  of  Anne.  But  to  this 
it  may  be  answered,  that  the  reference  may  well  have  been  made  to  the 
statute  of  William,  because  the  intention  of  the  legislature  was,  that  the 
devise  which  gave  a  fraudulent  qualification  should  be  altogether  void ; 
whereas,  if  reference  had  been  made  to  the  statute  of  Anne,  the  devise 
would  have  been  good  against  the  heirs  of  the  devisor.  The  whole  ob- 
ject of  the  statute  is,  in  fact,  to  write  the  word  "  devise"  into  the  statute 
of  William  ;  leaving  devises  to  be  dealt  with  in  the  same  manner  and  by 
the  same  rule  of  law  as  applied  to  conveyances.  If  the  devise  was  fraudu- 
lent— if  it  was  never  intended  to  pass  the  land,  by  means  of  a  secret  com- 
pact with  the  devisor  in  his  lifetime  that  the  devisee  would  not  take,  or 
that  he  would  re-convey — then  the  statute  of  63  G.  3  would  bring  the 
devise  exactly  into  the  same  predicament  as  a  fraudulent  conveyance 
under  the  statute  of  William.  But,  on  the  other  hand,  if  the  will  even 
openly  expressed  that  a  father  devised  to  his  son  an  estate  of  40^.  a  year, 
intending  thereby  to  qualify  him  to  vote  for  the  county,  yet,  if  the  son 
entered  into  possession  and  held  the  land  without  any  secret  understand- 
ing or  reservation  on  his  part,  the  devise  would  then  be  in  the  same  pre- 
dicament as  a  conveyance  for  the  same  purpose,  and  would  be  good. 

Therefore,  upon  the  whole  state  of  the  case,  considering  the  statute  of 
William  by  itself,  and  with  reference  also  to  the  later  acts,  we  think  a 
conveyance  made  in  completion  of  a  bond  fide  contract  of  sale,  where  the 
money  passes  from  the  buyer  to  the  seller,  and  the  possession  also  from  the 
seller  to  the  buyer,  and  where  there  is  no  secret  reservation  or  trust  what- 
ever for  the  *benefit  of  the  seller,  is  not  avoided  by  reason  of  r«t4g 
the  object  or  motive  of  the  purchaser  and  seller  being  that  of 
multiplying  voices  at  an  election :  and,  as  the  revising  barrister  has  by 
his  finding  brought  the  present  case  within  that  description,  we  think 
his  decision,  by  which  he  retained  the  names  of  these  purchasers  on  the 
list  of  voters,  was  right,  and  ought  to  be  affirmed. 

Decision  afiirmed. 


toL  n. 
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LANCASHIRE,  SOUTHERN   DIVISION. 

JOHN  RILEY,  Appellant,  JOHN  CROSSLEY,  Respondent.     Jan.  29. 

A  conveyance  made  to  carry  into  eflkct  a  real  bond,  fide  contract  of  sale,  where  the  purchase- 
money  is  paid,  and  the  possession  taken,  without  any  secret  reservation  or  trust  whatever 
for  the  benefit  of  the  seller,  is  not  within  the  7  &  8  W.  3,  c  25,  s.  7,  notwithstanding  it  i< 
made  with  a  view  to  the  multiplying  of  voices  or  the  splitting  of  freeholds ;  the  intention  of 
the  statute  being,  to  avoid  such  conveyances  only,  made  with  that  view,  as  are  in  themselves 
fraudulent  and  collusive. 

John  Crossley,  of  Scaitcliffe,  in  the  parish  of  Rochdale,  in  the  south- 
ern division  of  the  county  of  Lancaster,  objected  to  the  names  of  Amos 
Blackburn,  and  twenty-five  other  persons  whose  names  and  descriptions 
were  set  forth  in  a  schedule  at  the  end  of  the  case,  being  retained  on  the 
list  of  persons  entitled  to  vote  for  members  of  parliament  for  the  said 
division,  in  respect  of  their  several  undivided  shares  of  certain  freehold 
land  and  houses  situate  at  Butcher  Hill,  in  the  township  of  Todmorden 
and  Walsden  in  the  said  division.  The  barrister  struck  out  all  the  names 
from  such  list,  subject  to  the  opinion  of  the  court  of  Common  Pleas  on 
the  following  case : — 

By  indenture,  dated  the  22d  of  January,  1845,  and  made  between  one 
John  Webster  of  the  first  part,  James  Dawson  and  Sarah  his  wife  of  the 
second  part,  and  John  Riley  and  John  Crossley,  (two  of  the  claimants  in 
•1471  ^^^  ^^^^  *above  referred  to,)  of  the  third  part,  in  consideration  of 
916/.  145.  (700/.  of  which  was  stated  to  be  paid  by  Riley  and 
Crossley  to  Webster  in  satisfaction  of  a  mortgage  for  a  term  of  years 
which  he  held  on  the  hereditaments  hereinafter  mentioned,  and  the  re- 
maining 216/.  145.  of  which  was  stated  to  be  paid  by  Riley  and  Crossley 
to  Dawson,  the  reversioner  in  fee,)  fourteen  cottages  situate  at  Butcher 
Hill  aforesaid,  with  their  appurtenances,  were  surrendered,  released,  and 
conveyed  unto  and  to  the  use  of  Riley  and  Crossley,  and  their  heirs  for 
ever.  This  deed  contained  the  usual  covenants,  and  was  duly  exe- 
cuted. 

By  indenture  of  the  same  date  with  the  last  deed,  but  subsequently 
executed,  and  made  between  Riley  and  Crossley  of  the  first  part,  and  the 
several  persons  whose  names  were  respectively  contained  in  the  schedule 
at  the  foot  of  the  deed,  (and  being  the  said  Riley  and  Crossley,  and  Amos 
Blackburn  and  all  the  other  claimants  named  at  the  foot  of  the  case,)  ol 
the  second  part — after  reciting  the  former  indenture,  and  that  the  pur- 
chase-money of  916/.  145.  mentioned  in  that  deed  was  the  proper  mo- 
neys of,  and  equally  contributed  amongst,  Riley  and  Crossley,  and  seve- 
ral other  parties  thereto  of  the  second  part — Riley  and  Crossley  declared 
and  covenanted  with  the  other  parties  of  the  second  part,  that  they  would 
stand  seised  of.  and  interested  in,  the  cottages  and  hereditaments  com- 
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prised  in  the  first  deed,  in  trust  for  themselves  and  such  other  parties  of 
the  second  part  respectively,  as  tenants  in  common  in  fee.  This  deed 
contained  a  power  for  Riley  and  Crossley,  and  the  survivors,  or  other 
trustee  for  the  time  being,  at  any  time  during  the  lives  of  any  of  the  par- 
ties of  the  second  part,  and  within  twenty-one  years  from  the  death  of 
the  survivor,  with  the  written  consent  of  the  major  part  in  value  of  the 
persons  for  the  time  being  equitably  interested  under  the  trust  therein 
declared,  and  against  *the  will  of  the  minority,  to  lease  the  said  (-•140 
hereditaments  for  any  term  of  years,  or  to  sell  or  exchange  or 
make  partition  of  the  same,  and  to  repurchase  any  other  freehold  here- 
ditaments within  the  united  kingdom,  to  be  held  under  the  like  trusts, 
&c.  This  deed,  also,  contained  the  usual  trustees'  receipt  and  indemni- 
ty clauses. 

It  appeared  in  evidence,  that  a  Mr.  John  Veevers,  in  the  beginning  of 
January,  1845,  applied  to  Dawson  to  purchase  the  cottages  in  question, 
which  the  latter  had  been  offering  for  sale  for  some  time  previously,  he 
being  desirous  of  paying  off  Webster's  mortgage.  No  contract  in  writ- 
ing was  entered  into  between  Dawson  and  Veevers ;  the  object  of  the 
latter,  in  making  the  application,  being,  to  purchase,  not  for  himself,  but 
for  a  number  of  other  parties,  to  procure  them  qualifications  to  vote  for 
members  of  parliament  for  South  Lancashire,  Veevers  being  a  member 
of  a  certain  political  association,  and  actively  engaged  in  procuring  qua- 
lifications to  vote  for  such  persons  as  were  believed  to  favour  the  objects 
of  such  association. 

The  first  deed  was  executed  by  Dawson  on  the  day  it  bears  date, 
when  the  whole  of  the  purchase-money  was  paid  by  Riley,  who  had  pre- 
viously received  the  respective  shares  thereof  from  the  other  parties  of 
the  second  part  of  the  deed. 

It  appeared  that  Dawson  had  never  seen  either  Riley  or  Crossley  in 
reference  to  the  purchase,  before  the  day  when  he  executed  the  convey- 
ance ;  nor  did  he  even  then  know  who  were  the  other  parties  on  whose 
behalf  the  purchase  was  made. 

All  the  claimants  have  been  in  the  receipt  of  their  respective  shares  of 
the  rents  of  the .  cottages,  which  are  of  sufficient  qualifying  value  to 
each. 

The  barrister  was  of  opinion,  that  the  object  of  Riley  and  Crossley, 
and  of  all  the  other  claimants  who  are  parties  to  the  second  deed,  in 
purchasing  the  above  •cottages,  was,  to  procure  for  each  of  them-  t^-iaq 
selves  a  qualification  to  vote  for  South  Lancashire ;  he  also  thought 
that  Dawson,  before  he  executed  the  conveyance  to  Riley  and  Crossley, 
knew  that  the  object  of  Veevers  in  contracting  to  purchase,  and  of  Riley 
and  Crossley  in  obtaining  such  conveyance,  was,  to  procure  such  votes. 
But  he  believed  that  the  sale  on  Dawson's  part  was  bondfidej  his  object 
in  selling,  being,  not  for  the  purpose  of  conferring  such  votes  on  the 
purchasers,  but  to  dispose  of  his  property  to  the  best  advantage. 
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Pearce  and  Bagnall,  they  having  a  mortgage  in  fee  upon  them  for  secur- 
ing the  repayment  by  Duffield  of  370/.  and  interest ;  and  Duffield  was 
entitled  to  the  equity  of  redemption  of  the  said  premises,  subject  to  the 
said  mortgage.  Prior  to  the  31st  of  January  last,  Duffield,  without  any 
privity  or  concurrence  on  the  part  of  Pearce  and  Bagnall,  contracted  with 
the  said  fifteen  claimants,  and  with  four  other  persons,  (whose  title  to  be 
placed  on  the  register  did  not  come  in  question,)  for  the  sale  to  them  of 
^e  said  premises,  for  574/.  The  solicitor  of  the  purchasers,  who  was 
also  Duffield's  solicitor,  was  instructed  by  the  purchasers  and  by  Duffield, 
to  prepare  the  conveyance,  and  accordingly  applied  to  the  solicitors  of 
•15^1  ^^^  *mortgagees  for  an  abstract  of  title,  which  was  furnished  by 
them  according  to  the  usual  professional  practice. 

The  deed  of  conveyance  having  been  prepared  by  the  solicitor  of  the 
purchasers  and  of  Duffield,  and  having  been  perused  and  approved  of  by 
the  solicitor  of  the  mortgagees,  was  duly  executed  by  Pearce  and  Bagnall 
and  by  Duffield  on  or  before  the  30th  of  January  last ;  and  on  or  before 
that  day  the  said  fifteen  claimants  and  the  said  other  four  persons  were 
let  into  possession  of  the  premises  under  it.  In  the  deed  of  conveyance 
the  consideration  was  stated  to  be,  and  in  fact  was,  370/.  paid  to  Pearce 
and  Bagnall  in  satisfaction  of  their  mortgage,  and  204/.  paid  to  Duffield, 
making  the  total  purchase- money  574/. :  and,  in  consideration  of  those 
respective  sums,  the  whole  estate,  legal  and  equitable,  in  the  premises, 
was  conveyed  to  the  persons  after-mentione(^(a)  by  Pearce  and  Bagnall, 
and  by  Duffield. 

The  purchase-money  was  contributed,  in  equal  shares,  by  the  whole 
body  of  purchasers,  each  one  bond  fide  paying  his  share ;  and  the  con- 
veyance was  made,  by  the  deed  above-mentioned,  to  two  of  the  pur- 
chasers, (James  Edwards  and  John  Watson,)  in  fee,  as  trustees  for  the 
whole  body;  and  another  deed  was  simultaneously  executed  by  Edwards 
and  Watson  of  the  one  part,  and  the  remaining  purchasers  of  the  other 
part,  by  which  it  was  declared  that  Edwards  and  Watson,  and  their  heirs, 
should  stand  seised  of  the  premises  in  trust  for  themselves  and  the  other 
subscribers,  as  tenants  in  common  in  fee. 

The  principal  object  of  each  of  the  said  purchasers,  in  making  the  pur- 
chase, was,  to  multiply  voices,  and  to  split  and  divide  the  interest  in  the 
premises  among  the  said  several  purchasers,  to  enable  them  to  vote  at 
elections  of  members  to  serve  in  parliament  for  the  said  southern  division 
•1541  ^^  Lancashire :  and  it  was  well  kno\Yn  *by  each  of  them  that  they 
all  belonged  to  the  same  political  party ;  and  they  felt  no  doubt 
that  the  votes  to  be  acquired  by  the  said  purchase  would  be  given  in  sup- 
port of  the  same  political  interest,  though  there  was  no  express  agreement 
to  that  effect. 

Duffield,  the  owner  of  the  equity  of  redemption,  at  the  time  when  he 

(a)  The  persons  named  in  the  schedules  before  referred  to. 
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entered  into  the  contract  of  sale,  and  when  he  executed  the  deed  of  con- 
Teyance,  was  aware  that  each  of  the  claimants  had  the  above  object  in 
view  in  making  the  purchase,  and  that  they  believed  the  votes  to  be  ac- 
quired by  it  would  be  given  in  support  of  the  same  political  interest ; 
but  he  was  not  led  to  sell  the  premises  to  them  by  any  wish  on  his  own 
part  to  promote  such  object,  or  to  further  the  views  of  any  political  party; 
and  he  would  as  readily  have  sold  the  premises  to  any  other  purchaser 
at  the  same  price. 

Pearce  and  Bagnall,  the  mortgagees  and  owners  of  the  legal  estate, 
were  not,  nor  were  either  of  them,  nor  were  their  solicitors,(a)  in  any 
degree  aware  of  the  above-mentioned  object  of  the  purchasers — they  not 
even  knowing  that  the  conveyance  to  Edwards  and  Watson  was  made 
to  them  in  trust  for  other  purchasers  besides  themselves,  nor  did  they 
take  any  part  whatever  in  negotiating  the  sale,  or  in  completing  it,  ex- 
cept as  above  stated :  Dufl5eld  and  his  solicitor  being  the  sole  active 
parties  in  effecting  such  sale. 

The  premises  were  fairly  worth  the  surn  of  574/.  given  for  them ;  and 
the  purchasers  considered  they  were  laying  out  their  money  on  a  reason- 
ably good  investment.  There  was  no  secret  trust  or  reservation  in  favor 
of  the  sellers,  or  of  any  of  them ;  nor  was  there  any  thing  collusive  or 
fraudulent  in  the  transaction. 

The  annual  value  of  the  share  of  each  claimant  in  the  'premises  ,,  c .. 
was  above  40^. :  and "  the  only  objection  to  the  right  of  each  ^ 
claimant  to  be  placed  on  the  register,  was,  that  the  facts  above  stated  in 
respect  of  the  sale  and  conveyance  by  DufBeld,  and  by  Pearce  and  Bag- 
nall, brought  this  case  within  the  scope  and  operation  of  the  7  &  8  W.  3, 
c.  75,  s.  7;  and  it  was  contended  that  the  claimants  were  consequently 
not  entitled  to  have  their  names  placed  on  the  register  of  voters. 

The  revising  barrister  overruled  the  objection  in  the  case  of  each  of  the 
said  claimants,  and  allowed  the  name  of  each  to  remain  on  the  list. 

Robert  Bamford  and  fifteen  other  persons  also  named  and  described  in 
the  schedule  annexed  to  the  case,  in  like  manner  claimed  to  be  inserted 
in  the  same  list,  in  respect  of  property  in  the  same  township  acquired 
under  precisely  the  same  circums^dnces  as  above.  They  were  also  ob- 
jected to;  and  their  names  were  retained  subject  to  appeal.  The  cases 
are  consolidated. 

The  question  for  the  opinion  of  the  court  is,  whether  or  not  the  revising 
barrister  was  right  in  the  decision  above  stated.  If  he  was  wrong,  the 
names  of  all  the  persons  mentioned  in  the  two  schedules  are  to  be  ex- 
punged from  the  register  of  voters.  If  he  was  right,  the  register  is  to 
remain  unaltered. 

The  case  came  on  for  argument  in  Michaelmas  term  last.(6) 

Cockbum  (with  whom  was  Kinglake,  Serjt.)  appeared  for  the  appellant, 

(a)  See  Hoyland,  app.,  Bremner,  reap.,  ante,  p.  84. 

^6)  Before  Tindal,  C.  J.,  and  Coltman,  Maale,  and  Erie,  Js. 
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and  ByleSj  Serjt.,  for  the  respondent.  It  was  admitted  that  there  was  no 
substantial  distinction  between  this  case  and  that  of  Alexander^  app., 
JVewmanj  resp.,  ante,  p.  122.  *  Chir.  adv,  vult. 

♦1^1  *TiNDAL,  C.  J.,  now  said — This  case  also  stood  over  to  await 
the  determination  of  the  case  oi  Alexander ^  app.>  •A'et^^man,  resp., 
the  circumstances  of  which  are  admitted  not  to  be  distinguishable  in  any 
main  point.  It  will,  therefore,  be  unnecessary  to  say  more  than  that  we 
think  the  case  has  been  properly  decided  by  the  revising  barrister,  and 
that  the  names  of  the  respondent  and  the  fourteen  other  claimants  therein 
mentioned,  should  remain  on  the  list ;  and  we  affirm  the  decision  accord- 
ingly. Decision  affirmed. 


COUNTY   OF   LANCASTER,  SOUTHERN   DIVISION. 

RICHARD  BESWICK,  Appellant,  HENRY  AKED,  Respondent.  Jan.  29. 

Bee  the  marginal  note  to  Mexandery  app.,  Newman,  reap.,  ante»  p.  122. 

Henry  Aked,  James  Aked,  and  forty  other  persons  mentioned  in  a 
schedule  annexed  to  the  case,  claimed  to  be  entitled  to  vote  for  the  south- 
ern division  of  the  county  of  Lancaster,  in  respect  of  the  same  freehold 
premises,  which  consisted  of  several  small  houses  situate  in  the  township 
of  Manchester. 

It  appeared,  that  in  January,  1845,  Ackroyd,  Crossley,  and  Morris, 
(who  were  not  among  the  above  claimants,)  contracted  with  one  Hard- 
man  to  purchase  of  him  the  premises  in  question,  for  1370/.  The  money 
was  paid  by  Ackroyd,  Crossley,  and  Morris,  to  Hardman ;  and  Hardman 
conveyed  the  premises  to  them  in  fee. 

The  principal  object  which  Ackroyd,  Crossley,  and  Morris  had  in  view, 
when  they  purchased  the  premises,  was,  to  multiply  voices,  and  to  split 
and  divide  the  interest  in  the  above  premises  among  several  other  per- 
^.  -^,  sons,  •to  enable  them  to  vote  at  elections  of  members  to  serve 
^  in  parliament.  But  Hardman  knew  nothing  of  the  object  which 
the  purchasers  had  in  view,  and  had  no  such  object  in  view,  on  his  part, 
and  was  not  aware  that  any  other  persons  were  interested  in  the  purchase, 
but  the  three  persons  above  mentioned  ;  and  the  conveyance  of  the  pre- 
mises was  bond  fide  made  by  him  as  aforesaid. 

By  a  subsequent  deed,  executed  also  in  January  last,  and .  to  which 
Ackroyd,  Crossley,  and  Morris,  and  also  all  the  above  claimants  were 
parties,  Ackroyd,  Crossley,  and  Morris  declared  that  the  1370/.,  so  paid 
by  them  to  Hardman,  were  the  proper  moneys  of,  and  equally  contri- 
buted by  and  amongst,  themselves  and  the  above  claimants  severally, 
and  that  the  premises  had  been  conveyed  to  them  as  aforesaid,  to  the 
intent  that  the  same  should  be  held  by  them  in  trust  for  themselves,  and 
for  all  and  each  of  the  above  claimants  respectively,  and  their  respective 
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beirs  and  assigns,  as  tenants  in  common,  and  not  as  joint-tenants.  There 
\7ere  provisions  in  the  subsequent  deed,  to  enable  the  trustees,  with  th(^ 
consent  of  the  major  part  of  the  persons  from  time  to  time  interested  in 
the  premises,  to  lease  the  premises  for  any  term  of  years,  or  upon  any 
other  terms  which  should  be  deemed  expedient,  or  to  sell  the  premises, 
or  any  part  thereof,  together,  or  in  parcels,  or  to  exchange  the  premises  for 
other  freehold  premises ;  which  latter  were  to  be  settled  upon  the  same 
trusts  as  those  above  purchased. 

The  1370/.  were  the  proper  moneys  of,  and  equally  contributed  by  and 
amongst,  the  said  Ackroyd,  Crossley,  and  Morris,  and  the  above  claimants 
respectively. 

The  principal  object  which  Ackroyd,  Crossley,  and  Morris,  and  also 
which  each  of  tlie  above  claimants  had  in  view  at  the  time  when  they  so  con- 
tributed and  paid  the  purchase-money  as  above  mentioned,  and  at  the 
*time  of  the  execution  both  of  the  first  and  of  the  second  deed,  was,  r«i  go 
to  multiply  voices,  and  to  split  and  divide  the  interest  in  the  above 
premises  among  the  several  parties  above  mentioned,  in  order  to  enable 
them  to  vote  at  elections  of  members  to  serve  in  parliament;  and,  at  the 
time  when  the  purchase-money  was  so  contributed  and  paid  as  aforesaid, 
and  at  the  respective  times  when  both  the  said  deeds  were  severally  exe- 
cuted as  aforesaid,  there  was  a  belief  {though  there  was  no  express  agree- 
ments by  and  between  Ackroyd,  Crossley,  and  Morris,  and  all  and  each 
of  the  above  claimants,  that  Ackroyd,  Crossley,  and  Morris,  and  also  all 
and  each  of  the  above  claimants,  would  vote,  in  respect  of  the  said  pre- 
mises, in  the  election  of  members  to  serve  in  parliament,  in  the  same  way, 
and  in  support  of  the  same  interest. 

Since  the  execution  of  the  second  deed,  all  the  parties  to  it  have  been  in 
possession  of  the  said  premises,  and  in  receipt  of  the  profits  thereof  re- 
spectively. The  value  of  the  property  was  sufficient  to  confer  a  vote  on 
each  of  the  claimants ;  and  the  only  objection  was,  that,  as  far  as  the 
first  deed  was  concerned,  none  of  the  claimants  took  any  estate  or  inte- 
rest, at  law  or  in  equity,  under  it,  so  as  to  entitle  them  to  be  retained  on  the 
list  of  voters  for  the  said  division  ;  for,  that,  whatever  might  be  the  gene- 
ral rule,  no  equitable  estate  or  interest  would,  under  the  above  circum- 
stances, result  to  the  claimants  under  the  first-mentioned  deed,  so  as  to 
confer  a  right  on  the  claimants  to  vote  as  aforesaid ;  and  that,  as  far  as 
the  second  deed  was  concerned,  inasmuch  as  all  the  parties  to  it  had,  at 
the  time  when  they  executed  it,  the  object  in  view  as  above  mentioned, 
such  deed  was,  under  the  provisions  of  the  7  &  8  W.  3,  c.  25,  at  least  as 
far  as  the  right  of  the  above  claimants  to  vote  as  aforesaid  was  concerned, 
void  and  of  none  effect. 

•The  revising  barrister  overruled  the  objections,  and  allowed     r*i^ci 
the  vote  of  each  claimant  respectively,  subject  to  the  opinion  of 
*his  court. 

The  cases  of  one  hundrer'    qd  thirty-three  other  persons — whose  names 
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were  respectively  mentioned  in  schedules  annexed  to  the  case,  and  whose 
claims  were  allowed  under  similar  circumstances  to  the  above,  and 
subject  to  the  same  objections — were  consolidated  with  the  principal 
case. 

If  the  court  of  Common  Pleas  shall  be  of  opinion  that  the  objection 
was  valid,  then  the  votes  of  each  of  the  above  claimants  are  to  be  dis- 
allowed, and  their  names  are  to  be  expunged  from  the  said  list ;  otherwise, 
the  decision  of  the  revising  barrister  is  to  be  confirmed. 

The  case  came  on  for  argument  in  Michaelmas  term  last,  (a) 

Cockbumy  (with  whom  was  Kinglake^  Serjt.,)  for  the  appellant,  relied 
on  Marshall,  app.,  Bown^  resp.,  7  M.  &  G.  188,  8  Scott,  N.  R.  889,  as 
being  exactly  applicable;  he  also  referred  to  Baxter j  app.,  JV<?«?wmw, 
resp.,  7  M.  &  G.  198,  8  Scott,  N.  R.  1019. 

ByleSy  Serjt.,  appeared  for  the  respondent. 

Cur,  adv.  wit. 

TiNDAL,  C.  J.,  now  said — This  case  also  stood  over  to  await  the  de- 
termination of  that  of  Alexander^  app.,  Jfewmariy  resp.,  ant^,  p.  122, 
from  which  it  is  not  distinguishable  in  any  material  point.  We  think, 
therefore,  for  the  same  reasons,  that  the  decision  of  the  revising  barrister, 
by  which  the  name  of  the  respondent,  and  those  of  thirty-one  other  claim- 
ants are  retained  on  the  list,  is  a  right  decision  ;  and  we  affirm  the  same. 

Decision  affirmed. 

(a)  Before  Tindal,  G.  J.,  and  Manlei  Coltman,  and  Erie,  Js. 


*160]  *COUNTY   OF   CHESTER,  NORTHERN   DIVISION. 

JOHN  THORNILEY,  Appellant,  The  Rev.  ROBERT  BROOK  ASP- 
LAND,  Respondent.     Jan,  29. 

A  conveyance  made  for  a  bona  fide  consideration,  in  trust,  as  to  one-tenth  for  the  grantor  him- 
self, and,  as  to  the  other  nine-tenths,  for  certain  other  parties  who  amongst  themselves  con- 
tributed nine-tenths  of  the  purchase-money,  is  not  Within  the  7  &  8  W.  S,  c.  25,  s.  7,  not- 
withstanding the  avowed  object  of  the  grantor  is  toonultiply,  and  of  the  other  parties  to 
acquire,  the  right  of  voting. 

John  Thorniley  duly  objected  to  the  names  of  John  Hibbert,  Robert 
Brook  Aspland,  and  seven  other  persons  being  retained  on  the  list  of 
voters  for  the  township  of  Newton,  in  the  northern  division  of  the  county 
of  Chester,  in  respect  of  certain  freehold  premises  at  Newton  Green. 

Upon  the  parties  appearing  to  support  their  claim  to  have  their  names 
retained  in  the  said  list,  a  deed  of  appointment  and  release  was  produced, 
dated  the  1st  of  January,  1842,  made  between  the  Rev.  R.  B.  Aspland 
(one  of  the  claimants)  of  the  first  part,  John  Hibbert  (another  of  the 
claimants)  of  the  second  part,  and  the  said  other  claimants  above  men- 
tioned, and  another  party,  of  ttie  third  part,  whereby — after  reciting  that 
the  said  R.  B,  Aspland  was  seised  of  certain  freehold  premises,  (being  thtf 
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same  in  respect  of  which  the  parties  thereto  of  the  first,  second,  and 
third  parts  respectively  claimed  to  be  upon  the  said  list  of  voters ;)  and 
reciting  that  the  parties  of  the  second  and  third  parts  had  contracted  with 
Aspland  for  the  purchase  from  him  of  nine-tenth  parts  of  the  premises,  at 
the  sum  of  180/.,  and  that  he  had  agreed  to  convey  the  whole  of  the  pre- 
mises to  Hibbert  and  his  heirs,  in  trust  for  all  the  parties  thereto,  as  well 
of  the  first  as  of  the  second  and  third  parts,  subject  to  a  certain  mort- 
^e  thereon — it  was  witnessed,  that,  in  consideration  of  the  said  sum 
of  180/.  to  Aspland  paid,  in  equal  shares  and  proportions,  by  the  parties 
thereto  of  the  second  and  third  parts,  he,  *Aspland,  did  thereby  r*igi 
direct  and  appoint,  and  also  grant,  bargain,  and  release  unto 
Hibbert  ail  the  said  hereditaments  and  premises,  to  have  and  to  hold  the 
same  unto  Hibbert  and  his  heirs  to  the  uses  following,  that  is  to  say,  as 
to  one-tenth  part  of  and  in  the  said  premises  thereby  appointed  and  re- 
leased, the  whole  into  ten  equal  parts  or  shares  being  considered  as 
divided,  to  the  use  of  Hibbert  and  his  heirs,  andf  as  to  the  said  nine 
parts  or  shares  respectively,  to  the  use  of  the  parties  thereto  of  the  first 
and  third  parts  respectively,  and  their  respective  heirs  and  assigns,  as 
tenants  in  common. 

The  hereditaments  so  conveyed  were  of  the  annual  value  of  22/.,  after 
satisfying  the  interest  on  the  mortgage. 

The  payment  of  the  money  stated  in  the  deed  as  the  consideration 
for  the  conveyance,  was  proved  to  have  been  made  at  the  time  of  the 
date  and  execution  thereof,  and  was  an  adequate  consideration  for  the 
nine-tenth  parts  of  the  said  hereditaments  and  premises  so  conveyed  by 
Aspland  as  aforesaid. 

It  was  objected,  that,  from  the  facts  which  were  apparent  on  the  face 
of  the  deed,  the  transaction  came  within  the  7  &  8  W.  3,  c.  25,  s.  7,  the 
object  being  evidently  for  the  multiplying  of  votes — an  object  to  which 
the  vendor  himself  must  have  been  privy. 

The  revising  barrister  decided,  upon  the  whole  case,  that  the  names 
of  the  said  claimants  should  be  retained  on  the  said  list :  and,  upon  the 
point  of  law,  he  decided  that  the  conveyance  was  not  void,  under  the 
provisions  of  the  statute. 

If  the  court  shall  be  of  opinion  that  the  said  decisions  were  wrong, 
then  the  said  names  are  to  be  expunged  from  the  list.  If  otherwise,  the 
appeal  is  to  be  dismissed. 

•The  case  came  on  for  argument  on  a  former  day  in  this  r*^co 
term.(fl)  *" 

Welshyy  for  the  appellant,  submitted  that  it  was  obvious,  on  the  face 
of  the  transaction,  that  the  purpose  of  the  vendor  was  to  make  votes,  and 
therefore  that  the  case  was  within  the  7  &  8  W.  3,  c.  25,  s.  7. 

Cockbum,  for  the  appellant.  The  revising  barrister  has  declined  to 
infer  any  such  intention :  it  must  therefore  be  assumed  that  the  fact  is  the 

(a)  Jan.  15.    Before  Tindal,  C.  J.,  and  Maule,  Cresswell,  and  Erie,  Js. 
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other  way  ;  and  consequently  the  case  falls  within  Marshall^  app.,  Bown^ 
resp.,  7  M  &  G.  188,  8  Scott,  N.  R.  889.  Cur,  adv.  vult. 

TiNDAL,  C.  J.,  now  said  :  This  case  also  stood  over  to  await  the  de- 
termination of  that  o{  Alexander y  app.,  JS'^ewman^  resp.,  ante,  p.  122,  from 
which  it  is  not  materially  distinguishable.  We  think  the  decision  of  the 
revising  barrister,  that  the  names  of  the  nine  claimants  should  be  retained 
on  the  list  of  voters,  was  ri^ht ;  and  we  affirm  the  same. 

Decision  affirmed. 


*163]  *COUNTY   OF   CHESTER,    NORTHERN   DI\^SI0N. 

JAMES  NEWTON,  Appellant ;  ROBERT  HARGREAVES,  Respond- 

ent.     Jan.  29. 

A  deed  of  gift  bona  fide  executed  by  a  father  to  his  eons,  expressed  to  be  in  consideration  of 
natural  love  and  afiection,  is  not  within  the  7^8  W.  3,  c  25,  s.  7|  although  the  arowed 
object  of  the  father  was  to  confer  votes  upon  his  sons. 

James  Newton  duly  objected  to  the  names  of  Robert  Hargreaves  and 
Samuel  Hargreaves  being  retained  on  the  list  of  voters  for  the  township 
of  Mobberley,  in  the  northern  division  of  the  county  of  Chester,  in 
respect  of  certain  freehold  land  called  Holt's  Farm.  The  facts  were  as 
follow: — 

Robert  Halstead  Hargreaves,  the  father  of  the  two  claimants,  being 
seised  in  fee  of  a  messuage  and  farm  at  Mobberley,  in  the  northern  divi- 
sion of  the  county  of  Chester,  and  also  of  certain  hereditaments  in  the 
southern  division  of  the  county  of  Lancaster,  in  December,  1844,  pro- 
posed to  the  two  claimants  to  execute  a  deed  of  gift  in  their  favour  of 
sufficient  property  in  both  those  counties  to  entitle  them  to  be  registered 
as  voters ;  and  accordingly  a  deed  was  executed  on  the  30th  of  January, 
1845,  by  which  the  said  R.  H.  Hargreaves,  in  consideration  of  natural 
love  and  affection,  conveyed  to  the  two  claimants,  and  their  assigns,  for 
the  life  of  the  grantor,  two  closes  of  land,  part  of  Holt's  Farm,  in  Mob- 
berley aforesaid,  and  a  like  estate  in  the  said  hereditaments  in  South 
Lancashire.  The  deed  was  prepared  by  the  solicitor  of  R.  H.  Har- 
greaves, the  grantor,  and  was  received  by  one  of  the  claimants  from  such 
solicitor  a  few  days  before  it  was  produced  at  the  court  aforesaid.  Be- 
fore the  execution  of  the  conveyance,  the  claimants  had,  by  the  permis- 
sion of  the  grantor,  depastured  their  horses  on  the  said  closes  in  Mob- 
*1641  ^^^^^y>  ^^^  ^^^  continued  to  do  so  subsequently  to  the  date  of 
*the  deed  ;  and  the  grantor  had  also  continued  to  depasture  his 
cattle  thereon  since  the  date  of  the  conveyance,  and  had  never  paid,  or 
agreed  to  pay,  rent  to  his  sons  for  the  closes.  The  yearly  value  of  the 
closes  in  Mobberley  was  36/. 

The  conveyance  was  made  by  the  grantor  to  the  two  claimants  princir 
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pally  for  the  purpose  of  entitling  them  to  be  registered  as  voters  as  afore- 
said, but  with  a  view  also  of  making  a  provision  for  them. 

It  was  objected  that  this  transaction  was  fraudulent,  being  for  the  mere 
purpose  of  creating  votes  ;  and  that  the  conveyance  came  within  the  ope- 
ration of  the  statute  7  &  8  W.  3,  c.  25,  s.  7,  and  was  void. 

The  revising  barrister  decided  that  the  names  of  the  claimants  should 
be  retained  upon  the  register:  and  his  decision  upon  the  points  of  law 
in  question^was,  first,  that  the  deed  was  not  void  on  the  ground  of  fraud; 
secondly,  that  it  was  not  void  under  the  7  &  8  W.  3,  c.  25,  s.  7. 

If  the  Court  of  Common  Pleas  shall  be  of  opinion  that  the  said  deci- 
sions, or  either  of  them,  were  or  was  wrong,  then  the  names  of  the  said 
Robert  Hargreaves  and  Samuel  Hargreaves  are  to  be  expunged  from  the 
register.     If  otherwise,  the  appeal  is  to  be  dismissed. 

The  case  was  argued  on  a  former  day  in  this  term. (a) 

Cockburriy  (with  whom  was  Kinglake,  Serjt.i)  for  the  appellant,  admit- 
ted that  this  case  was  in  no  respect  distinguishable  from  JUexander^  app-? 
JVewman,  resp.,  ant^,  p.  122,  save  that  the  consideration  for  the  convey- 
ance was  not  a  pecuniary  one. 

Granger^  for  the  respondent,  submitted,  that  the  transaction  in  question 
did  not  fall  within  the  7  &  8  •W.  3,  c.  25,  s.  7;  it  being  perfectly  r»ig5 
immaterial  whether  the  consideration  was  pecuniary,  or  natural 
love  and  affection,  so  long  as  the  conveyance  was  bond  fide  on  the  part 
of  the  grantor  ;  and  that  the  statute  of  10  Ann.  c.  23,  was  not  the  less 
to  be  considered  as  a  legislative  exposition  of  the  statute  of  William,  be- 
cause its  operation  was  limited  to  boroughs.  Cur,  adv,  vult, 

TiNDAL,  C.  J.,  now  delivered  the  opinion  of  the  court : 

This  case  also  stood  over  to  await  the  determination  of  that  of  Alex-- 
andeTy  app.,  Jfeuyman,  resp.,  ante,  p.  122.  We  think  the  decision  of  the 
revising  barrister,  that  the  two  names  mentioned  in  the  case  should  be 
retained  on  the  register,  is  a  right  decision,  and  we  affirm  the  same. 
This  case  is  so  far  distinguishable  from  all  the  former,  that,  in  this,  the 
transaction  is  not  that  of  purchase  and  sale,  nor  is  the  consideration  that 
of  money.  But  this  is  a  conveyance  by  a  father  to  his  two  sons,  in  con- 
sideration of  natural  love  and  affection.  But,  inasmuch  as  the  law  ac- 
knowledges the  consideration  of  natural  love  and  affection  in  the  case  of 
father  and  son  to  be  as  good  a  consideration  to  raise  a  use  as  a  pecuni- 
ary consideration  between  strangers,  and  as  no  fraud  in  fact  is  found  by 
the  barrister,  and  as  we  are  not  to  infer  it  from  any  circumstances  stated 
in  the  case,  all  we  have  to  do  is,  to  consider  the  question  reserved  for  us, 
viz.,  whether  the  conveyance  is  void  by  reason  of  the  statutes ;  and  upon 
this  point  we  come  to  the  same  conclusion  as  before. 

Decision  affirmed. 

(a)  Jan.  19,  before  Tindal,  C.  J.,  and  Maule,  Creeswell,  and  Erie,  Ji. 
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•166]  *  COUNTY   OF   LANCASTER,    SOUTHERN   DIVISION. 

CRARLES  EDWARD   RAWLINS,  AppeUant,    HENRY  BREMNER, 

Respondent.     Jan,  29. 

See  the  marginal  note  to  ^Alexander,  app.,  Newmanf  reap.,  ante,  p.  122. 

James  Peck,  John  Peck,  Joseph  Sutton  Peck,  Samuel  Peck,  and  Wil- 
liam Peck,  whose  names  appeared  in  the  list  of  persons  claiming  to  vote 
in  the  election  of  members  of  parliament  for  the  southern  division  of  the 
county  of  Lancaster,  in  respect  of  one-fifth  share  of  a  house  situate  in 
Rupert  Place,  Bath  Street,  in  the  township  of  Liverpool,  were  severally 
objected  to  as  not  being  entitled  to  have  their  names  retained  in  the  said 
list.  The  names  of  all  thQ  claimants  were  struck  out  of  the  said  list  by 
the  revising  barrister,  subject  to  the  opinion  of  this  court  on  the  following 
case : — 

The  claimants,  who  are  brothers,  being  desirous  of  obtaining  qualifica- 
tions to  vote  for  south  Lancashire,  made  application,  in  the  month  of 
January  last,  to  certain  parties,  to  procure  for  them  freehold  premises  for 
this  purpose ;  but,  not  succeeding  in  obtaining  any  suitable  purchase, 
their  father,  Watson  Peck,  by  indenture  dated  the  I8th  of  January  last, 
conveyed  the  house  in  Rupert  Place  (being  part  of  other  property  there 
situate,  of  which  the  father  was  owner)  to  the  claimants,  as  tenants  in 
common  in  fee.  The  purchase-money  was  stated  in  the  deed  to  be  48/. ; 
which  sum  was  paid  by  the  sons  to  the  father.  The  house  produces  a 
rent  of  12L  per  annum ,  which  the  claimants  have  been  in  the  receipt  of 
since  the  conveyance  to  them. 

The  revising  barrister  was  of  opinion,  from  the  evidence,  that  the  sok 
*1671  ^^j^^^  of  the  claimants  in  buying  the  *house,  was,  to  procure  for 
themselves  votes,  and  multiply  voices  for  members  of  parliament 
for  the  southern  division  of  Lancashire,  and  for  that  purpose  to  divide 
their  interest  in  the  house  amongst  themselves ;  and  that  the  sok  object 
of  their  father  in  selling  them  such  house,  was,  to  enable  them  to  do  so : 
and  he  held  such  conveyance  to  be  void  for  this  purpose  under  the  7  &  8 
W.  3,  c.  25,  s.  7. 

The  case  was  argued  on  a  former  day  in  this  term.(a) 

Cromptony  for  the  appellant,  contended  that  this  was  a  case  of  bona 
fide  sale  and  purchase,  and  that  the  transaction  was  not  vitiated  by  the 
intention  on  the  one  side  to  confer,  and  on  the  other  to  acquire,  the 
franchise,  which  he  submitted  was  a  very  proper,  or  at  least  an  innocent, 
object  of  ambition,  and  neither  prohibited  by  the  common  law,  nor  made 
illegal  by  any  statute.  He  referred  to  the  various  authorities  already 
cited  in  the  argument  on  the  part  of  the  appellant  in  Alexander^  app.f 

(a)  Jan.  19,  before  Tindal,  C.  J.,  and  Maole,  CraMwell,  and  Erie,  Ja. 


2  Manning,  Granger,  &  Scott.  167 

Mewman^  resp.,  ante,  p.  122,  and  also  the  case  of  Doe  d.  Roberts  v. 
Roberts,  2  B.  &  Aid.  367. 

Arnold,  for  the  respondent,  insisted  that  the  case  was  within  the  7  &  8 
W.  3,  c.  25,  s.  7,  and  commented  on  the  several  authorities  referred  to 
in  the  argument  for  the  respondent  in  Alexander,  app.,  J^evmian,  resp., 
ante,  p.  122.  [Cresswell,  J.  There  is  no  provision  in  the  2  W.  4,  c. 
45,  or  the  6  &  7  Vict.  c.  18,  against  letting  a  house  or  land  for  the  express 
and  avowed  purpose  of  conferring  a  vote :  and  the  statute  of  William  could 
not  apply  to  leaseholders,  who  for  the  first  time  acquired  a  right  to  vote 
under  the  reform  act.]  They  would  probably  come  within  the  equity  of 
the  statute  of  William. 
*Crompton  was  heard  in  reply.  Cur.  adv.  vult.      r*ipo 

TiNDALy  C.  J.,  now  said:  In  this  case,  iu  which  the  revising 
barrister  held  the  conveyance  made  under  circumstances  substantially  the 
same  as  those  in  the  case  of  Alexander,  app.,  JVewman,  resp.,  to  be  void, 
by  reason  of  the  7  &  8  W.  3,  c.  25,  s.  7,  we  think  the  decision  wrong,  and 
reverse  the  same  accordingly.  Decision  reversed. 


CITY   OF   LONDON. 

WILLIAM  COOK,  Appellant,  WILLIAM  ENDELL  LUCKETT, 

Respondent.     Jan.  29. 

A.  was  rated  as  the  occupier  of  a  house,  No.  3,  Golden  Lane,  but  by  mistake  inaccurately 

ilmcribed  as  No.  4 :  the  rates  were  paid,  under  an  agreement,  by  the  landlord ;  and  A.  had 

paid  all  his  xent : 
SembUy  that  this  was  not  an  *<  inaccurate  description  of  the  premises,"  within  the  6  &  7  Vict 

c.  IS,  8.  75 ;  but  a  sulficient  rating  of  A.  within  the  2  W.  4,  c.46,  s.  27. 
And,  held,  that  the  insertion  of  A.  in  the  rate  was  a  bona  fide  calling  upon  him  to  pay,  and 

the  payment  by  the  landlord  a  bond  fide  payment  by  A.  within  the  former  statute. 

William  Endell  Luckett  duly  objected  to  the  name  of  William 
Cook  being  retained  on  the  list  of  persons  entitled  to  vote  in  the  election 
of  members  for  the  city  of  London  in  respect  of  the  occupation  of  a 
"house,  No.  4,  Golden. Lane,"  in  the  parish  of  St.  Giles  without  Cripple- 
gate. 

The  said  William  Cook  also  duly  ciaimed  to  have  his  name  inserted 
in  the  said  list  in  respect  of  the  occupation  of  a  « house  No.  3,  Golden 
Lane,"  in  the  same  parish. 

The  revising  barrister  expunged  the  name  of  William  *Cook     r^igg 
from  the  said  list,  and  disallowed  the  claim,  subject  to  an  appeal 
to  the  Court  of  Common  Pleas  upon  the  following  case : — 

The  qualification  of  the  appellant  was  duly  proved  in  respect  of  the 
occupation  of  a  house  No.  3,  Golden  Lane,  except  as  to  the  sufficiency 
of  the  rating.  He  was  rated  to  all  the  poor-rates,  as  the  occupier  of  No. 
4,  Golden  Lane  ;  [but  he  did  not  occupy  No.  4 ;  and  he  was  inserted  ia. 
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tJie  rate-book  for  No.  4,  by  a  mistake  of  the  overseer,  (a)]  He  held  the 
house  No.  3  at  an  annual  rent  of  27/.,  and  had  an  express  agreement 
with  his  landlord  that  the  latter  should  pay  all  the  rates  and  taxes  in  re- 
spect of  the  premises.  His  landlord  had  called  upon  him  to  pay,  and 
he  had  paid  all  the  rent  due  in  respect  of  the  house.  And  the  landlord 
had  been  called  upon  to  pay,  and  had  paid  all  poor-rates  due  in  respect 
of  the  house. 

It  was  contended  on  behalf  of  the  appellant,  that,  though  the  premises 
so  occupied  by  him  were  inaccurately  described  in  the  poor-rate,  yet  that 
he  was  the  person  liable  to  be  rated  for  the  premises,  and  had  (by  his 
landlord  specially  constituted  by  his  agreement  as  his  agent  in  that  be- 
half) been  bona  fide  called  upon  to  pay,  and  had  hon&  fide  paid  all  the 
rates  due  in  respect  of  such  premises,  within  the  meaning  of  the  seventy- 
fifth  section  of  the  6  &  7  Vict.  c.  18,  and  therefore  that  he  was  to  be  con- 
sidered as  having  been  rated  and  as  having  paid  all  rates  in  respect  of 
the  said  premises,  notwithstanding  the  inaccurate  description  in  the  said 
rate  of  the  said  premises  so  occupied  by  him. 

The  revising  barrister  decided  that  this  was  an  inaccurate  description, 
within  the  6  &  7  Vict.  c.  18,  s.  75  ;  but  that  the  facts  proved  did  not  show 
*1701  ^^^^  ^^^  appellant  had  been  bond  fide  called  upon  to  pay,  and  had 
*bondfide  paid,  the  rates  due  in  respect  of  such  premises.(6) 

If  the  court  shall  be  of  opinion  that  the  said  decision  was  wrong,  the 
name  of  the  appellant  is  to  be  inserted  in  the  said  list  of  voters  as  fol- 
lows : — 


William  Cook. 

3,  Golden  Lane. 

House. 

3,  Golden  Lane. 

.  Welsbi/y  for  the  appellant.  Two  questions  were  raised  before  the  re- 
vising barrister — the  first,  whether  the  rating  of  the  appellant  as  the  oc- 
cupier of  "No.  4,  Golden  Lane,"  when  in  point  of  fact  he  was  the  occu- 
pier of  No.  3,  was  an  inaccurate  description  of  the  premises  occupied  bj 
him,  within  the  latter  branch  of  the  seventy-fifth  section  of  the  6  &  7  Vict. 
^jj«-,  c.  I8,(c) — the  second,  *whether,  if  it  were  so,  the  appellant  had 
been  bond  fide  called  upon  to  pay,  and  had  bond  fide  paid  all  the 

(a)  ThiB  was  added,  in  court,  by  the  revising  barrister,  during  the  argument 
(6)  This  paragraph  before  amendment  stood  thus : — <*  The  revising  barrister  deciJed  that 
the  appellant  had  not  been  bona  fide  called  upon  to  pay,  and  had  not  bona  fide  paid,  the  rates 
due  in  respect  of  such  premises. 

(c)  Which,  reciting  that  doubts  had  arisen  how  far  any  misnomer  or  insufficient  or  inaccu- 
rate description  in  a  rate  of  the  person  occupying  any  such  premises  as  in  the  n^cited  act 
(2  W.  4,  c.  45,  s.  27)  are  mentioned,  or  any  inaccurate  description  of  the  premises  so  occu- 
pied, has  the  effect  of  preventing  any  such  person  from  being  regbtered  and  entitled  to  vote  in 
respect  of  such  premises  in  any  year,  declares  and  enacts,  <*  that  where  any  person  shall  have 
occupied  such  premises,  as  in  the  said  recited  act  are  mentioned,  for  twelve  calendar  months 
next  previous  to  the  last  day  of  July  in  any  year,  and  such  person,  being  the  person  liable  to 
be  rated  for  such  premises,  shall  have  been  bond  fide  called  upon  to  pay,  in  respect  of  such 
premises,  all  rates  made  for  the  relief  of  the  poor  in  such  parish  or  township  during  the  time  of 
■ach  his  occupatioB  so  required  aa  aforesaiu,  and  such  person  shall  have  bond  fide  paid,  on  or 
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rates  due  in  respect  of  such  premises,  within  the  meaning  of  the  same 
section.  He  was  in  fact  rated,  and  did  in  fact  occupy  premises  of  suffi- 
cient value  to  be  entitled  to  vote ;  and  by  the  special  agreement  with  his 
landlord,  who  had  paid  the  rates,  he  was  to  be  looked  upon  as  the  person 
by  or  for  whom  the  rates  were  paid  :  Wright^  app.,  The  Town- Clerk  of 
Stockporty  resp.,  5  M.  &  G.  33,  7  Scott,  N.  R.  561 :  Hughes,  app..  The 
Overseers  of  Chatham,  resp.,  5  M.  &  G.  54,  7  Scott,  N.  R.  581.  [Maule,  J. 
No  doubt  a  payment  by  any  person  will  enure  as  a  payment  by  the  per- 
son rated.]  Then,  has  he  been  bond  fide  called  upon  to  pay  the  rates  ? 
The  landlord  has  been  called  upon,  and  has  paid  the  rates :  and  the  ten- 
ant has  been  called  upon  to  pay,  and  has  paid  the  rent  due  under  his 
agreement.  As  payment  of  the  rates  by  the  landlord  is  equivalent  to 
payment  by  the  tenant,  it  clearly  must  be  sufficient  that  the  landlord  has 
been  called  upon  to  pay  them. 

W.  R,  Chrove,  for  the  respondent.  There  is  nothing  on  the  face  of  the 
case  to  show  that  the  rating  of  the  appellant  in  respect  of  No.  4  was  a  mis- 
take, and  if  it  was  a  mistake,  it  was  one  that  the  barrister  had  no  power  to 
correct.  [The  case  was,  by  the  direction  of  the  court,  handed  over  to  the  re- 
vising barrister,  who  was  present,  for  amendment  in  this  respect.  Accord- 
ingly, the  amendments  before  referred  to  were  made  by  him.]  The  amend- 
ments being  made,  the  sole  remaining  question  is,  whether  a  calling  on  the 
landlord  to  pay  is  a  calling  upon  .the  tenant  within  the  meaning  of  the 
6  &  7  Vict.  c.  18,  s.  75 ;  for,  it  cannot  be  now  contended  *that  an  p,  -.2 
actual  payment  by  the  landlord  will  not  enure  as  a  payment  by 
the  tenant.  In  order  to  entitle  an  occupier  to  a  vote,  where  his  landlord 
is  rated,  the  party  must  bring  himself  within  the  provisions  of  the  2  W.  4, 
c.  45,  s.  30,  ante,  p.  91,  by  demanding  to  be  rated.  That  implies  chat  a 
personal  rating  of  the  occupier  is  necessary.  If  the  seventy- fifth  section 
of  the  6  &  7  Vict.  c.  18,  is  to  receive  a  similar  construction,  a  personal 
rating  would  seem  to  be  required  ;  the  object  being,  that  the  overseer 
may  know  upon  whom  he  is  to  call.  This  is  virtually  decided  by  the 
case  of  Moss,  app.,  The  Overseers  of  St.  Michael,  Litchfield,  resp.,  7  M.  &. 
G.  72,  8  Scott,  N.  R.  832.  There,  A.  occupied  jointly  with  B. :  in  the 
poor-rate  B.  alone  was  assessed  as  occupier :  A.  bond  fide  paid  the  rates 
with  his  own  hand,  but  without  being  called  upon :  and  it  was  held  that 
A.  was  not  rated,  and  that  the  omission  of  his  name  was  not  cured  by  the 
6  &  7  Vict.  c.  18,  s.  75.  [Maule,  J.  There,  the  party  was  not  rated  in 
any  way  :  here,  he  is  upon  the  rate.  Is  he  not  by  the  proclamation  of 
the  rate  «  called  upon  to  pay"  the  rate  ?]     He  is  thereby  called  upon  in 

before  Uie  20th  day  of  Jaly  in  such  year,  all  sums  of  money  which  he  shall  have  been  called 
upon  to  pay  as  rates  in  respect  of  such  premises  for  one  year  previously  to  the  6th  day  of 
April  then  next  preceding,  such  person  shall  be  considered  as  having  been  rated  and  paid  all 
rates  in  respect  of  such  premises,  within  the  meaning  of  the  said  recited  act,  and  be  entitled  to 
be  registered  in  respect  of  the  same  in  any  year,  any  misnomer  or  inaccurate  or  insufficient 
description  in  any  rate,  of  the  person  so  occupying,  or  of  the  premises  occupied,  notwith- 
standing.'* 
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respect  of  No.  4.  [Tindal,  C.  J.  By  mistake  for  No.  3 :  that  is  mere 
matter  of  evidence.  [Maule,  J.  Are  not  the  words  "  called  upon" 
satisfied  by  the  name  of  the  party  being  in  the  rate  as  a  person  vrho  is  to 
pay  the  money  ?]  Clearly  not.  In  Culkn  v.  MorriSy  2  Stark.  N.  P.  C. 
577,  a  persoTutl  demand  was  held  necessary.  [Maule,  J.  That  was  the 
case  of  a  scot  and  lot  voter.  No  doubt,  under  the  2  W.  4,  c.  45,  s.  27, 
if  the  party  is  accurately  placed  upon  the  rate,  and  pays  it,  he  is  entitled 
to  vote.  Here,  he  has  paid.  The  question  is,  whether  he  has  been 
*17^1  ^^''^^  upon  to  pay,  within  the  6  &  7  Vict.  c.  18,  s.  75.]  That  sec- 
tion "^must  mean  something  more  than  the  twenty-seventh  secaon 
of  the  former  act. 

Welsbt/y  in  reply,  was  stopped  by  the  court. 

Tindal,  C.  J.    The  alteration  that  has  been  made  in  the  case,  and  in 
the  statement  of  the  question  for  our  opinion,  has  relieved  us  from  all 
difficulty.    It  appears  that  the  barrister  thought  the  mistake  of  the  over- 
seers in  inserting  the  appellant  as  the  occupier  of  No.  4,  instead  of  No.  3, 
brought  the  case  within  the  6  &  7  Vict.  c.  18,  s.  75,  as  being  an  inaccu- 
racy of  description  that  was  amendable.     I  almost  doubt  that  any  amend- 
ment was  necessary  at  all.     The  only  question,  however,  remaining  for 
us  to  deal  with,  is,  whether  the  appellant  has  been  bond  fide  called  upon 
to  pay  rates  in  respect  of  the  premises  occupied  by  him,  and  whether  he 
has  bona  fide  paid  them.     The  facts  of  the  case  show  that  the  tenant  was 
rated ;  that  he  held  the  premises  under  an  express  agreement  with  his 
landlord  that  the  latter  should  pay  all  rates  and  taxes ;   that  the  landlord 
bad  called  upon  him  to  pay,  and  that  he  had  paid,  all  the  rent  due ;  and 
that  the  landlord  had  been  called  upon  to  pay,  and  had  paid,  all  poor- 
rates  due  in  respect  of  the  house.     It  appears  to  me,  that,  the  tenant 
being  rated,  under  these  circumstances,  the  calling  upon  the  landlord  to 
pay,  and  the  payment  by  him,  are  equivalent  to  a  bond  fide  calling  upon 
the  tenant  to  pay,  and  a  bond  fide  payment  of  the  rates  by  him.     I  cannot 
understand  why  any  formal  call  or  personal  demand  should  be  necessary. 
The  tenant  being  on  the  rate,  he  was  the  only  person  who,  by  law,  could 
be  called  upon  to  pay.     He  was  liable  to  a  distress  for  it.     No  greater 
notoriety  could  be  given  to  the  demand  by  calling  at  his  door.     He  is  to 
♦1741     P^y  either  in  crumend  or  in  persond.     I  think  *the  words  of  the 
seventy-fiAh  section  are  satisfied,  and  that  the  decision  of  the  re- 
vising barrister  was  wrong. 

Maule,  J.  I  think,  also,  that  the  appellant  in  this  case  was  bond  fide 
called  upon  to  pay,  and  has  bond  fide  paid  the  rates  in  respect  of  the 
premises  occupied  by  him,  within  the  6  &  7  Vict.  c.  18,  s.  75.  I  also  in- 
cline to  think  that  the  vote  might  properly  be  allowed  upon  the  true  con- 
struction of  the  2  W.  4,  c.  45,  s.  27,  without  the  assistance  of  the  seventy- 
fifth  section  of  the  subsequent  act.  The  twenty-seventh  section  confers 
the  franchise  upon  the  occupier  of  a  10/.  house :  it  requires  not  merely 
that  he  shall  hold  himself  out  as  an  occupier,  but  that  he  shall  submit 
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himself  to  the  parochial  burdens ;  and,  to  effect  that  purpose,  the  section 
requires  that  he  shall  be  rated,  and  that  he  shall  have  actually  paid  rates. 
We  have  had  several  cases  before  us  as  to  what  is  a  sufficient  payment 
of  rates.  It  was,  at  first,  contended  that  the  payment  must  be  by  the 
party's  own  jjiand.  Generally  speaking,  the  payment  of  money  is  a  thing 
that  is,  of  all  others,  the  least  necessary  to  be  done  by  the  hand  of  the 
party  himself.  There  cannot  be  the  smallest  doubt  that,  where  one  gets 
another  person  to  pay  the  rate  for  him,  and  allows  it  in  account,  that  is  a 
good  payment  by  the  party  rated.  The  legislature,  by  bond  fide  pay- 
ment, probably  meant  to  exclude  a  gratuitous  payment  by  a  candidate. 
I  am  clearly  of  opinion  that  there  has  been  here  a  complete  payment  by 
the  party  rated  within  the  2  W.  4,  c.  45,  s.  27,  as  well  as  within  the  6  & 
7  Vict.  c.  18,  s.  75.  The  main  question,  however,  is,  whether  the  appel- 
lant has  been  bona  fide  <<  called  upon  to  pay,^'  within  the  latter  clause, 
s.  75.  That  section  is  not  necessarily  introductoiy  of  new  law.  It  may 
be,  that  it  helps  some  cases  to  which  the  twenty-seventh  section  of  the 
former  act  would  not  apply.  Its  object  was  to  remove  the  obscurity  and 
obviate  the  *doubts  that  had  been  suggested  upon  the  2  W.  4,  c.  r»i7K 
45,  s.  27,  to  enable  the  revising  barrister  more  easily  to  arrive  at  *• 
the  same  conclusion  that  he  ought  to  have  arrived  at  under  the  last  men- 
tioned section.  I  apprehend  the  inaccuracy  here  is  much  the  same  as  if 
a  house  were  described  as  the  « Black  Lion,"  instead  of  the  «Red 
Lion,''  which,  I  conceive,  would  have  been  within  the  twenty-seventh 
section  of  the  reform  act.  The  absence  of  the  words  «  bona  fide^^  throws 
some  light  upon  the  seventy-fifth  section  of  the  6  &7  Vict.  c.  18:  it  im- 
ports a  substantial  instead  of  a  mere  formal  compliance  with  the  require- 
ments of  the  act.  The  object  of  inserting  a  party's  name  in  a  rate,  is, 
to  warn  him  of  the  amount  he  is  called  upon  to  pay  to  the  overseers. 
The  seventy-fifth  section  of  the  6  &  7  Vict.  c.  18,  says,  in  effect,  that  any 
inaccuracy  in  the  description  of  the  premises  or  the  person  rated,  is  to  be 
cured,  not  in  all  cases,  but  in  those  where  the  substance  of  the  twenty- 
seventh  section  of  the  former  act  has  been  complied  with.  It  may  be, 
and  I  incline  to  think  it  is  so,  that  a  rate  so  defective  that  it  does  not 
show  who  the  party  is  that  is  rated,  might  be  helped  by  something  dehors 
the  rate  itself.  If  the  insertion  of  the  name  of  a  party  in  a  rate  as  liable 
to  pay  a  certain  sum,  and  the  publication  of  such  rate,  be  not  a  bond  fide 
calling  upon  him  to  pay  the  rate,  I  am  at  a  loss  to  conceive  what  would 
be.  The  revising  barrister  seems  to  have  thought  a  visit  at  the  house  of 
the  party  necessary.  In  this  he  was  clearly  wrong.  The  amount  of  the 
rate  has  been  disbursed  by  the  appellant,  and  received  by  the  persons 
entitled  to  receive  it;  and,  therefore,  he  has  bond  fide  paid,  as  well  as 
been  bond  fide  called  upon  to  pay,  the  rate,  within  the  meaning  of  the 
statute. 

C&EsswELL,  J.  I  also  am  of  opinion  that  the  appellant,  in  this     r«i  7/; 
case,  was  entitled  to  have  his  name  ^inserted  in  the  register.     '- 
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I  very  much  doubt  whether  it  was  necessary  to  introduce  the  seventy- 
fifth  section  of  the  6  &  7  Vict.  c.  18,  into  the  present  discussion.  The 
facts  are,  that  the  party  occupied  No.  3,  and  was  rated  in  respect  o/'No. 
3,  though  the  house  was  inadvertantly  described  as  No.  4.  He  has,  there- 
fore, complied  with  the  twenty-seventh  section  of  the  2  W.  4,  c.  45,  by 
being  rated.  The  rates  have  been  paid  by  his  landlord,  who,  in  consi- 
deration of  his  engagement  to  pay  them,  has  received  from  him  an  in- 
creased rent.  After  the  case  o{  Hughes,  app->  T/ie  Overseers  of  Chafhamj 
resp.,  it  is  impossible  to  contend  that  that  is  not  a  sufficient  payment 
of  rates  by  or  on  behalf  of  the  tenant.  But,  assuming  the  matter  to  be 
at  all  doubtful,  all  doubt  is  removed  by  the  6  &  7  Vict,  c,  18,  s.  75.  I 
incline  to  think,  that,  if  the  rating  were  such  as  to  call  upon  the  party  to 
pay,  that  would  be  -sufficient  under  the  2  W.  4,  c.  45,  s.  27,  and  that  the 
subsequent  provision,  which  is  declaratory  as  well  as  enacting,  was  unne- 
cessary. If  he  was  bond  fide  called  upon  to  pay,  and  has  bond  fide  paid 
the  rates,  he  is  to  be  considered  as  rated,  notwithstanding  any  misno- 
mer or  inaccuracy  of  description :  and,  if  rated,  and  the  overseers  in- 
tended (^)  to  call  upon  him  to  pay,  and  he  submits  by  paying  the  amount, 
whether  by  his  own  hand,  or  by  the  hand  of  another,  he  is  clearly  within 
the  seventy-fifth  section. 

Erle,  J.  I  also  think  that  the  barrister  erred  in  excluding  the  name  of 
the  appellant.  It  appears  to  me,  that,  if  a  party  is  put  upon  a  rate  with 
intent  (a)  to  make  him  liable,  he  is  bon4  fide  called  upon  to  pay  the  rate, 
within  the  meaning  of  the  6  &  7  Vict.  c.  18,  s.  75.  And  I  also  think  there 
has,  in  this  case,  been  a  sufficient  payment  of  the  rate  by  the  appellant. 

Decision  reversed. 

(a)  Bat  see  ParierUCf  app.,  Luekettf  reap.,  post,  p.  177. 
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JOSHUA  PARIENTE,  Appellant ;  WILLIAM  ENDELL  LUCKETT, 

Respondent.     Jan.  29. 

In  consequence  of  a  claim  made  by  A.,  an  occupying  tenant,  his  name  was  inserted  in  a  rate, 
immediately  after  that  of  his  landlord,  who  was  duly  rated  in  respect  of  the  same  premises. 
AU  the  columns  opposite  A.'s  name  were  left  blank,  and  it  was  no  otherwise  connected 
with  that  of  his  landlord  than  by  its  juxta-position : — 

Held,  that  A.  was  sufficiently  rated. 

And  held  that  the  revising  barrister  ought  not  to  have  been  influenced  by  a  statement  of  one 
of  the  overseers  that  A.'s  name  was  so  inserted  without  any  intentixm  to  rate  him ;  but 
should  have  decided  upon  the  construction  of  the  rate  itself  irrespectively  of  any  extraneous 
evidence. 

William  Endell  Luckett  duly  objected  to  the  name  of  Joshua 
Pariente  being  retained  on  the  list  of  persons  entitled  to  vote  in  the  elec- 
tion of  members  for  the  city  of  London,  in  respect  of  the  occupation  of  a 
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"house,  No.  18  Coleman  Street,"  in  the  parish  of  St.  Stephen,  Coleman 
Street. 

The  revising  barrister  expunged  the  name  of  the  said  Joshua  Pariente 
from  the  said  list,  subject  to  an  appeal  to  the  court  of  Common  Pleas  upon 
the  following  case  : — 

The  qualification  of  the  appellant  was  duly  proved  in  all  respects,  ex- 
cept as  to  the  sufficiency  of  the  rating. 

Five  poor-rates  were  made  in  the  said  parish  in  the  year  ending  the  31st 
of  July,  1845.  The  first  rate  was  made  on  the  17th  of  October,  1844  ; 
the  second  rate,  on  the  17th  of  January,  1845 ;  the  third  rate,  on  the  8th 
of  April,  1845.  The  dates  of  the  subsequent  rates  are  not  material. 
Thomas  Haynes,  the  landlord  of  the  house,  was  rated,  and  paid  all  the 
rates  in  respect  thereof.  The  appellant  was  not  rated  to  the  said  October 
rate,  nor  did  his  name  in  any  way  appear  thereon. 

On  the  1st  of  Januar}',  1845,  a  claim  to  be  rated  in  respect  of  the  house 
was  served,  on  behalf  of  the  appellant,  upon  the  overseers  of  the  parish; 
and  at  that  time  no  rate  was  due  in  respect  of  the  house. 

*At  the  time  the  assessment  to  the  said  January  rate  was  made  r*i7Q 
out,  the  appellant  was  not  rated  thereto,  nor  did  his  name  appear 
upon  such  last-mentioned  rate  ;  but  afterwards,  and  before  the  declaration 
at  the  foot  of  the  said  last-mentioned  rate  was  signed  by  the  church- 
wardens and  overseers  pursuant  to  the  provisions  of  the  6  &  7  W.  4,  c. 
96,  the  name  of  the  appellant  was  inserted  by  interlineation  upon  the 
said  rate  between  the  name  of  the  said  Thomas  Haynes  and  that  of  an- 
other party  rated  for  other  premises,  but  without  any  brace  or  other  con- 
necting mark,  and  without  any  particular  premises  or  amount  of  rating 
being  carried  out  in  the  several  colunins  referring  to  such  particu- 
lars. 

The  rate  in  this  respect  was  in  the  following  form : — 


• 

£ 

£ 

2 

Thomas  Haynes. 
Joshua  Pariente. 

House. 

18,  Coleman  Street. 

67 

50 

Sec. 

3 

• 

A.  B.  (anuther 

House. 

Sec,              Sec, 

&c. 

Sec. 

Sec. 

parly.) 

The  name  of  the  appellant  was  inserted  in  a  similar  manner  upon  the 
said  April  rate,  and  the  subsequent  rates ;  but  upon  a  separate  line,  and 
not  as  an  interlineation ;  and  such  last-mentioned  insertions  were  made 
at  the  time  the  assessment  was  made  out. 

One  of  the  parochial  officers  stated  that  the  name  had  been  so  placed 
upon  the  rate  in  consequence  of  the  claim  so  made  by  the  appellant,  but 
without  any  intention  to  rate  him  for  any  thing. 

The  revising  barrister  decided  that  the  appellant  was  not  rated  to  the 
said  January  rate,  and  the  subsequent  rates. 
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If  the  court  shall  be  of  opinion  that  the  decision  was  wrong,  the  name 
of  the  appellant  is  to  be  re-inserted  in  the  said  list  of  voters,  as  fol- 
lows : — 


Joshua  Pariente. 

Coleman  Street 

House. 

18,  Coleman  Street 

7QT         *The  cases  of  twenty- five  other  parties,  which  were  decided  upon 
^     the  same  point  of  law,  are  consolidated  with  the  principal  case. 

Welshyy  for  the  appellant.  No  question  arises  as  to  the  rate  made  on 
the  17th  of  October,  1844,  as  to  which  there  was  clearly  a  sufficient  claim 
within  the  2  W.  4,  c.  45,  s.  30,  ante,  p.  91.  The  only  question  presented 
for  the  opinion  of  the  court,  is,  upon  the  twenty-seventh  section,  as  to 
which  the  case  of  Wright^  app.,  The  Town  Clerk  of  Stockport y  resp.,  5  M. 
&G.  33,  7  Scott,  N.  R.  561,  is  decisive.     The  court  called  on— 

TV.  R,  Grove,  for  the  respondent.  In  the  case  cited  the  names  of  the 
landlord  and  of  the  various  tenants  were  joined  with  a  brace.  [Tin- 
DAL,  C.  J.  Though  there  is  virtue  sometimes,  as  Lord  Coke  observes,  in 
an  &c.,  I  doubt  whether  you  will  find  authority  for  saying  there  is  any  in 
a  brace.]  The  overseers  never  meant  to  rate  the  appellant.  [Tindal,  C.  J. 
Can  they  be  permitted  to  say  that  ?  The  party  claims  to  be  inserted  in 
the  rate,  and  they  put  his  name  upon  it.  Maule,  J.  There  can  be  no 
doubt  that  he  might  have  been  compelled  to  pay  the  rate.]  The  case  of 
MosSy  app.,  The  Overseers  of  Lichfield^  resp.,  7  M.  &  G.  72,  8  Scott,  N. 
R.  832,  is  in  point.  There  A.  occupied  jointly  with  B. :  in  the  poor- 
rate,  B.  alone  was  assessed  as  occupier :  A.  bond  fide  paid  the  rates  with 
his  own  hand,  but  without  being  called  upon:  and  it  was  held  that  A. 
was  not  rated,  and  that  the  omission  of  his  name  was  not  cured  by  the 
6  &  7  Vict.  c.  18,  s.  75.  Here,  if  it  had  been  the  intention  of  the  over- 
seers to  rate  the  appellant  in  respect  of  the  house  No.  18,  Coleman  Street, 
*lfim  ^  "  ditto,"  (a)  or  something  equivalent,  would  have  been  *added 
in  each  column,  as  in  the  form  in  the  parochial  assessment  act, 
6  &  7  W.  4,  c.  96.  [Maule,  J.  Is  not  a  blank  equivalent  to  a  ditto? 
Tindal,  C.  J.  The  question  is,  whether  this  is  not  to  be  read  as  if  all 
the  particulars  had  been  carried  out  in  the  same  way  as  in  the  preced- 
ing line.]  The  effect  of  the  evidence  on  the  revising  barrister  was, 
that  the  party  was  not  properly  rated.  It  is  rather  a  question  of  fact 
than  of  law.  [Cresswell,  J.  Not  strictly  so.  In  one  sense,  it  is  a 
question  of  fact  whether  or  not  an  agreement  has  been  executed :  but,  if 
it  be  admitted  that  the  party  did  sign  the  instrument,  then  it  is  a  question 
of  law,  whether  it  amounts  to  an  agreement  or  not.]  At  the  most,  it  is 
an  inaccurate  description,  which  might  have  been  amended  under  the 
6  &  7  Vict.  c.  18,  s.  75;  and  that  was  never  suggested. 

Welshy^  in  reply,  was  stopped  by  the  court. 

(a)  Vide  ante,  p.  87,  note  (a). 
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TiNDAL,  C.  J.  I  think  all  the  information  derived  by  the  revising  bar- 
rister from  the  overseer  as  to  what  the  intention  was,  must  be  thrown  over- 
board ;  and  that  we  are  bound  to  give  the  rate  a  reasonable  construction, 
as  we  would  do  to  any  other  instrument.  In  the  second  column  of  the 
rate  we  find  the  name  of  Haynes,  and  opposite  to  his  name,  in  the  other 
columns,  we  find  the  premises  occupied  by  him,  their  rateable  value,  and 
other  particulars :  then  follows  immediately  the  name  of  the  appellant, 
\vidiout  those  particulars,  all  the  columns  opposite  his  name  being  left 
blank.  Now,  his  name  must  have  been  inserted  in  the  second  column 
-with  some  object :  and  I  think  we  must  read  it  as  if  all  the  particulars  in 
the  preceding  line  had  been  repeated,  or  we  must  consider  Haynes  and 
the  appellant  to  be  jointly  rated  in  respect  of  the  premises  described. 
That  seems  to  me  necessarily  to  follow  from  the  numbers  in  *the  r»io^ 
margin.  No.  2  applying  to  Haynes  and  the  appellant,  and  No.  3, 
to  the  party  whose  name  immediately  follows.  It  seems  to  me  that  it  is 
only  in  this  way  that  we  can  give  any  sense  to  the  rate ;  and  that  there- 
fore the  decision  of  the  revising  barrister  must  be  reversed. 

Maule,  J.  I  am  of  the  same  opinion.  With  respect  to  the  first  rate, 
it  is  conceded  that  the  party  did  enough  to  entitle  himself  to  the  benefit 
of  the  2  W.  4,  c.  45,  s.  30.  (a)  With  regard  to  the  subsequent  rates,  the 
question  is  whether  or  not  he  was  actually  rated ;  and  that  is  to  be  deter- 
mined by  looking  at  the  rate  itself.  The  revising  barrister  seems  to  have 
been  embarrassed  by  something  said  by  one  of  the  overseers.  The  con- 
struction, however,  of  the  rate  is  to  be  ascertained  quite  irrespectively 
of  the  opinions  or  intentions  of  the  overseers.  The  intention  of  the 
overseers  has  as  little  to  do  with  the  matter  as  would  a  statement  by  a  sub- 
scribing witness  to  a  bond,  that  the  obligor  signed  and  sealed  it,  but 
-without  any  intention  to  make  himself  liable  to  pay  the  money.  The 
construction  I  put  upon  this  rate  is  the  same  as  if  all  the  columns  oppo- 
site the  name  of  the  appellant  had  been  filled  up  with  several  particulars 
inserted  opposite  the  preceding  name.  Leaving  blanks  is  just  as  efifec- 
tive  and  good  as  inserting  «  ditto"  (6)  in  each  place. 

Cresswell,  J.  Looking  at  the  extract  from  the  rate-book  set  out  in 
the  case,  I  think  we  are  bound  to  hold  that  the  appellant  was  properly 
rated.  The  figures  in  the  first  column  denote  the  subject-matter  of  the 
rate.  Placed  as  it  is  here,  I  think  the  name  of  the  appellant  could  only 
have  been  intended  to  be  inserted  for  the  *purpose  of  connecting  r«too 
him  with  the  preceding  subject-matter  of  rate. 

Erle,  J.  Finding  an  interlineation  in  the  rate-book,  the  revising  bar- 
rister was  justified  in  requiring  an  explanation  of  the  circumstances  under 
vrhich  it  was  made.  But  he  should  not  have  allowed  his  judgment  to  be 
iafluenced  by  any  thing  that  was  said  by  the  overseer  as  to  his  intention 

(a)  Except  that  he  did  not  make  «  continual  claim."    See  Wamey,  app.,  Perkifu,  reap., 
(Lcckey'g  case,)  7  M.  &;  G.  145,  8  Scott,  N.  R.  970. 

(b)  Vide  ante,  p.  87,  note  (a). 


182  CooGAN,  App.  LucKETT,  Resp.  H.  T.  1846. 

in  placing  the  appellant's  name  on  the  rate,  tt  was  his  duty  to  construe 
it  as  he  would  have  done  any  other  written  instrument.  Looking  at  the 
manner  in  which  the  name  is  placed,  I  have  no  doubt  that  it  was  intended 
to  apply  it  to  the  subject-matter  of  rate  in  the  preceding  line.  The 
effect  unquestionably  would  be,  to  render  the  appellant  liable  to  be  called 
upon  for  the  rate.  I  therefore  agree  with  the  rest  of  the  court  in  think- 
ing that  the  decision  of  the  revising  barrister  must  be  reversed. 

Decision  reversed. 


CITY    OF   LONDON. 

HENRY  COOGAN,  Appellant,  WILLIAM  ENDELL  LUCKETT,  Re- 
spondent.    Jan.  29. 

"  The  clear  yearly  value"  of  premises,  under  the  2  W.  4,  c  45,  s.  27,  is  matter  of  fact  to  be 

determined  by  the  revising  barrister  upon  the  evidence  before  him. 
The  proper  criterion  of  value  seems  to  be,  the  amount  for  which  the  premises  would  fairly  let, 

the  tenant  bearing  the  ordinary  burdens  incident  to  the  occupation. 

William  Endell  Luckett  duly  objected  to  the  name  of  Henry  Coo- 
f2;an  being  retained  on  the  list  of  persons  entitled  to  vote  in  the  election 
of  members  for  the  city  of  London,  in  respect  of  the  occupation  of  a 
"  house,  4,  Red  Cross  Passage,  in  the  parish  of  St.  Giles-without-Crip- 
plegate." 

*18^1         *The  revising  barrister  expunged  the  name  of  the  said  Henry 
Coogan  from  the  said  list,  subject  to  an  appeal  to  this  court  upon 
the  following  case : — 

The  qualification  of  the  appellant  was  duly  proved  in  all  respects,  ex- 
cept as  to  the  value  of  the  house  occupied. 

The  rent  paid  by  the  appellant  for  the  house  in  question  was  45. 
96?.  per  week,  amounting  to  12/.  7^.  per  annum.  The  landlord  paid  all 
the  rates  and  taxes  assessed  upon  the  house.  The  landlord  of  the  house 
[was  also  the  owner  or  lessee  of  other  houses  in  the  said  passage,  which 
houses  were  also  let  at  weekly  lettings ;  and  he  (a)]  compounded  for  his 
poor-rates  [for  all  such  houses,  and  also  for  the  house  so  occupied  by  the 
appellant ;  and  the  said  landlord]  was  assessed  in  the  poor-rate  book  in 
respect  of  the  said  house,  at  bL  per  annum, 

[It  was  not  shown  that  there  was  any  local  act  authorizing  such  com- 
position ;  but  it  was  assumed  to  have  been  made  under  the  59  G.  3, 
c.  12,  s.  19.] 

The  rates  commonly  known  as  tenants'  rates,  payable  in  this  parish, 
amounted  to  5^.  l\d,  in  the  pound  per  annum^  viz. :  poor-rates  3s,,  conso- 
lidated rate  Is,  4(i.,  police-rate  Id,,  and  church-rate  Is. 

[It  was  proved  that  the  said  house,  if  the  same  were  rated  to  the 
tenant,  w^ould  be  assessed  at  the  rate  or  value  of  8/.  per  annum ;  on 

(a)  The  passages  within  brackets  were  inserted  by  the  revising  barrister,  upon  the  case  being 
remitted  to  him  for  amendment. 
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which  assessment  the  tenants'  rates  would  amount  to  21.  7s.  Ad.  per 
annufn.] 

It  was  contended,  on  behalf  of  the  appellant,  that  no  other  rates  or 
tuxes,  except  the  poor-rate  and  window-tax,  ought  to  be  deducted  from 
the  amount  of  rent  actually  paid,  in  order  to  ascertain  what  was  the  «  clear 
annual  value"  of  the  house  within  the  meaning  of  the  *twenty-  r»i  gj. 
seventh  section  of  the  2  W.  4,  c.  45 ;  and,  secondly,  that,  if  all 
the  tenants^  rates  were  to  be  deducted,  yet  that  such  deduction  should 
be  made  only  for  the  amount  for  which  the  premises  were  assessed  to  the 
landlord,  viz.  52.,  and  not  upon  the  rent  actually  paid  by  the  tenant ;  and 
that  no  greater  amount  than  that  which  the  landlord  was  actually  called 
upon  to  pay  could  legally  be  deducted. 

The  revising  barrister  [was  of  opinion  that  the  «  clear  annual  value" 
of  premises  must  be  taken  to  mean  the  rent  at  which  they  might  reasona- 
bly be  expected  to  let  for,  from  year  to  year,  free  of  all  usual  tenants' 
rates  and  taxes,  at  least,  (see  6  &  7  W.  4,  c.  96,  s.  1 ;)  that  is,  the  rent 
which  the  landlord  would,  in  such  case,  receive ;  but,  inasmuch  as  there 
was  no  evidence  before  the  revising  barrister  to  enable  him  to  ascertain 
what  the  house  would  let  for,  under  such  circumstances,  he  considered] 
that  the  proper  principle  of  ascertaining  the  «'  clear  annual  value"  of  the 
house  in  question  was,  to  deduct  from  the  rent  paid  by  the  appellant,  viz. 
12i.  7^.,  the  amount  of  « tenants'  rates  and  taxes"  calculated  upon  [the 
rateable  value  of  the  said  house,  if  assessed  to  a  tenant,]  viz.  21.  Is.  4c{., 
and,  therefore,  that  the  said  house  was  not  of  the  "  clear  yearly  value" 
of  10/. 

If  the  court  shall  be  of  opinion  that  the  decision  was  wrong,  and  that 
either  of  the  principles  of  calculating  the  value  contended  for  on  behalf 
of  the  appellant  was  correct,  the  name  of  the  appellant  is  to  be  re* 
inserted  in  the  said  list  of  voters,  as  follows : — 


Henry  Coogan. 

• 

Red  Cross  Passage. 

House. 

4,  Red  Cross  Passage. 

Welsby,  for  the  appellant.  The  principle  upon  which  the  revising  bar- 
rister calculated  the  «  clear  yearly  value"  of  the  premises,  was  erroneous. 
Ii  it  means  the  value  *to  the  landlord,  as  was  held  in  the  Woo^  r*ifiFi 
stock  case,(a)  the  value  here  was  more  than  10/.  Whether  any  *■ 
deduction  is  to  be  made  on  account  of  repairs .  or  insurance,  may  be 
doubtful.(6)  [Maule,  J.  Are  deductions  on  these  accounts  mentionea 
in  the  statute }]  They  are  not.  [Maule,  J.  I  should  say  the  legislature 
meant  that  the  party  should  be  entitled  to  vote,  if  he  were  of  ability  to 
occupy  a  house  of  the  yearly  value  of  10/.,  and  to  pay  rates  and  taxes.] 

(c)  Prior'a  caatj  Falc.  &  Fitz.  463. 

(6)  See  ColviU,  app.,  Wood,  reap.,  post,  p.  210,  where  this  point  is  decided  in  the  negative. 
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The  additional  burdens  to  be  borne  by  the  tenant  are  not  to  go  in  dimi« 
nution  of  the  value. 

W.  R.  Grove  J  for  the  respondent.  <*  Clear  yearly  value"  means  value 
to  the  tenant.  Whatever  the  amount  of  taxes,  if  paid  by  the  landlord, 
they  are  to  be  deducted  from  the  rent.  [Erle,  J.  The  value  is,  what  the 
tenement  would  fairly  let  for,  the  tenant  paying  the  rates  and  taxes.]  In 
The  King  v.  Chaplin^  1  B.  &  Ad.  926,  Taunton,  J.,  says :  «  The  tolls  of 
a  canal,  like  the  profits  of  land,  are  to  be  valued  at  what  they  would  let 
Tor  communilms  emnis  ;  and  it  has,  I  believe,  been  held,  that  no  difference 
IS  to  be  made,  because  in  one  particular  year  there  was  a  loss.  In  as- 
certaining what  a  property  is  worth  to  let,  the  best  criterion,  in  general, 
is,  what  it  actually  does  let  for." 

TiNDAL,  C.  J.,  after  referring  to  the  2  W.  4,  c.  45,  s.  27,  said :  What 
is  the  clear  yearly  value  of  the  premises  must  be  a  question  of  fact  to  be 
determined  by  the  revising  barrister  upon  the  evidence  before  him. 
Here,  he  has  decided  that  the  value  is  not  sufficient  to  confer  a  vote ; 
and,  upon  the  facts  stated,  I  am  unable  to  discover  that  he  has  decided 
improperly. 

*1861  *Maule,  J.  The  case  finds  facts  that  have  a  bearing  upon  the 
question  of  value.  The  question  is,  what  is  the  house  worth  by 
the  year.  That  is  to  be  ascertained  by  looking  at  the  benefits  to  be 
enjoyed,  and  at  the  losses  and  burdens  to  be  borne.  The  revising  hdp- 
rister  has  drawn  a  conclusion  of  fact  from  a  statement  of  facts ;  and  we 
cannot  see  that  his  conclusion  is  wrong.  He  talks  about  a  principle ; 
but  it  is  not  a  principle  of  law,  but  a  mere  mode  of  ascertaining  the 
fact.  The  only  rule  of  law  is,  that,  in  order  to  ascertain  the  value,  you 
must  consider  all  the  circumstances. 

Caesswell,  J.  The  clear  yearly  value  is,  what  the  house  would  let  for, 
over  and.  above  the  ordinary  burdens  to  which  a  tenant  would  be  liable 
who  took  it  subject  to  such  burdens. 

Erle,  J.  The  value  is  entirely  a  question  of  fact.  But  I  agree  with 
the  revising  barrister,  that  the  true  test  of  annual  value  is,  what  would  the 
premises  fairly  let  for,  under  ordinary  circumstances.  The  principle  that 
obtains  in  the  settlement  cases  is  applicable  here.  In  those  cases,  the 
rateable  value  has  generally  been  considered  the  sum  for  which  the  pre- 
mises wcAild  fairly  let  to  a  tenant  bearing  the  public  burdens  cast  by  law 
upon  him.  Decision  affirmed. 
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WILLIAM  ENDELL  LUCKETT,  Appellant,  PfflLIP  LIONEL 

KNOWLES,  Respondent.     Jan.  29. 

Htld,  that,  where  a  voter's  place  of  abode  is  uiitruly  stated  iu  the  hat,  the  barrister  has  power 

to  insert  it  correctly,  under  the  6  &  7  Vict  c.  18,  s.  40. 
And  semble,  per  Maule,  J.,  that  the  place  of  abode  is  no  part  of  the  qaalification. 

William  Endell  Luckett  duly  objected  to  the  name  of  Philip  Lionel 
Knowles  being  retained  on  the  list  of  persons  entitled  to  vote  in  the  elec- 
tion of  members  for  the  city  of  London,  in  respect  of  property  occupied 
within  the  parish  of  St.  Margaret,  Lothbury. 

The  revising  barrister  retained  the  name  of  Philip  Lionel  Knowles 
upon  the  said  list,  subject  to  an  appeal  to  this  court  upon  the  following 
case: — 

The  name  of  the  respondent  appeared  upon  the  list  as  follows: — 


Name. 

Place  of  abode. 

Nature  of  Qualifi- 
cation. 

Street,  &c.,  where  Property 
situate,  &c. 

Philip  Lionel  Knowles. 

Greenwich. 

Connting-house. 

1,  Bank  Chambers. 

The  only  point  in  the  case  was,  as  to  the  power  of  the  revising  bar- 
rister to  alter  the  place  of  abode  of  the  respondent,  as  described  in  the 
list. 

The  respondent's  place  of  abode  was  at  Queen  Square,  Bloomsbury, 
and  not  at  Greenwich.  Both  Greenwich  and  Queen  Square  are  within 
seven  miles  of  the  city  of  London.  The  respondent  required  the  revising 
barrister  to  alter  the  place  of  his  abode  as  described  in  the  said  list;  but 
it  was  contended,  on  behalf  of  the  appellant,  that  the  revising  barrister 
bad  no  power  to  do  so,  inasmuch  as  the  place  of  abode  was  an  essential 
part  of  *the  description  of  the  qualification  of  the  respondent,  r«i  oo 
which  the  revising  barrister  was  not  at  liberty  to  change,  under 
the  fortieth  section  of  the  6  &  7  Vict.  c.  18. 

The  revising  barrister  decided  that  the  place  of  abode  was  no  part  of 
the  description  of  the  qualification  of  the  respondent,  and  that  the  erro- 
neous statement  of  the  place  of  abode  was  a  mistake  in  the  list,  which, 
under  the  said  section,  the  revising  barrister  had  power  to  correct ;  and 
he  altered  the  place  of  abode  accordingly. 

If  the  court  shall  be  of  opinio;i  that  the  decision  of  the  revising  barris- 
ter was  wrong,  the  name  of  the  respondent  is  to  be  expunged  from  the 
list. 

W,  R.  Grovej  for  the  appellant.  The  place  of  abode  of  the  voter  is 
part  of  his  qualification  ;  and,  assuming  that  it  is  not,  still  it  is  a  matter, 
the  erroneous  statement  of* which  is  not  amendable  under  the  6  &  7  Vict. 
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c.  18,  s.  40,  ante,  p.  21.  In  Bartletty  app.,  Gibbs^  resp.,  5  M.  &  G.  81, 
7  Scott,  N.  R.  GOD,  it  was  held,  that,  if  a  pany  whose  qualification  consists 
in  the  occupation  of  several  premises  in  immediate  succession,  is  re- 
gistered only  in  respect  of  the  premises  in  his  occupation  at  the  time 
of  making  out  the  list  of  voters,  it  is  such  a  misdescription  of  his  quali 
fication  as  the  revising  barrister  has  no  power  to  correct,  under  the 
6  &  7  Vict.  c.  18,  s.  40.(a)  The  whole  object  of  the  act,  as  is  there  ob- 
served, would  be  frustrated  "  if  the  omission  of  any  part  of  the  qualifi- 
cation could  be  remedied  at  the  court  of  revision."  Tadball^  app.,  Th 
Taton  Clerk  ofBristoly  resp.,  5  M.  &  G.  5,  7  Scott,  N.  R.  486,  is  also  an 
authority  to  diow  that  accuracy  of  description  is  essential.  Here,  the 
•IRQ!  description  is  not  •merely  insufficient :  it  is  wholly  false.  [Maule, 
J.  When  the  place  of  abode  is  wholly  omitted,  or  is  insuffici- 
ently described,  the  barrister  is  to  expunge  the  name  of  the  party  from 
the  list,  unless  the  matter  so  omitted  or  insufficiently  described  be  sup- 
plied to  his  satisfaction,  in  which  case  he  is  to  insert  the  same  in  the 
list.  If  the  barrister  may  amend  in  the  case  of  ^  total  omission,  surely 
he  may  amend  in  the  case  of  a  misdescription.]  A  total  omission  could 
not  mislead:  but  the  description  of  the  qualification  cannot  be  altered. 
[Maule,  J.  The  place  of  abode  is  no  part  of  the  qualification.]  The 
fortieth  section  applies  only,  as  was  observed  by  Tindal,  C.  J.,  in  Wood^ 
app..  The  Overseers  of  WUlesden^  resp.,  ante,  p.  15,  to  any  slight  and  un- 
important blunder,  by  which  no  person  could  be  misled,  and  by  the  cor- 
rection of  which  no  person  could  be  prejudiced.  Here,  the  misdescrip- 
tion is  of  such  a  nature  that  it  cannot  fail  to  mislead. 

Wekbyy  for  the  respondent,  was  not  called  upon. 

Tindal,  C.  J.  It  appears  to  me  that  the  power  of  amendment  given 
to  the  revising  barrister  by  the  6  &  7  Vict.  c.  18,  s.  40,  is  sufficiently  large 
to  warrant  the  amendment  made  in  this  case.  That  section,  so  far  as  it 
relates  to  the  voter's  place  of  abode,  applies  to  two  cases  only — a  case  of 
total  omission,  and  a  case  of  insufficient  description ;  in  both  of  which 
the  barrister  is  required  to  expunge  the  name  of  the  party :  but  it  goes  on 
to  provide,  that,  if  whilst  the  revision  is  proceeding,  the  matter  so  omitted 
or  insufficiently  described  is  supplied  to  his  satisfaction,  he  shall  insert  the 
same  in  the  list.  It  is  conceded,  that,  in  the  case  of  a  total  omission,  the 
»i  QOl  *barrister  may  amend  :  but  it  is  contended  that  insufficiency  of  de- 
"'  scription  must  be  limited  to  cases  where  the  place  of  abode  is  in- 
serted without  sufficient  particularity,  and  does  not  extend  to  cases  like 
the  present,  where  it  is  altogether  erroneous.  I  think  it  is  impossible  iov 
any  one  to  say  that  the  description  here  is  any  other  than  an  insufficient 
one.  And  I  do  not  see  why  we  should  narrow  the  construction  of  a  clause, 
which  was  meant  to  be  fairly  and  liberally  interpreted,  and  which  seems 
to  me  to  be  reasonably  adapted  to  comprehend  the  present  case.  I  think 
the  revising  barrister's  decision  must  be  affirmed. . 

(a)  See  BitckinB,  app.,  Brown,  resp'.,  ante,  p.  35. 
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Maule,  J.  I  also  am  of  opinion  that  the  name  of  the  respondent  was 
properly  retained  upon  the  list  of  voters.  The  name  was  upon  a  list  on 
which  the  revising  barrister  was  bound  to  retain  it,  unless  the  circum- 
stances rendered  it  his  duty  to  expunge  it.  Now,  the  only  ground  upon 
which  he  was  called  on  to  expunge  it,  was,  that  the  respondent's  place  of 
abode  was  erroneously  stated  to  be  "  Greenwich,"  when  in  fact  it  was 
"Queen  Square,  Bloomsbury."  The  party's  name  appearing  regularly  on 
the  list,  the  barrister  could  not  expunge  it  without  suffieient  cause.  It  was 
necessary  for  the  respondent  to  prove  his  qualification  as  stated  in  the  list. 
He  did  so.  Then  it  is  said  the  place  of  abode  is  part  and  parcel  of  the 
qualification.  That  I  do  not  admit.  The  party  may  have  resided  in 
several  places :  it  clearly  would  not  be  necessary  to  insert  them  all  in  the 
register.  The  present  case,  therefore,  does  not  fall  within  that  part  of  the 
fortieth  section  which  empowers  the  barrister  to  expunge  the  name  on  the 
ground  of  the  insufficiency  of  the  description  of  the  qualification.  If  the 
voter's  name  is  to  be  expunged  at  all,  it  is  not  because  no  qualification  is 
stated,  or  because  the  qualification  is  insufficient  in  *point  of  law;  r«tQi 
but  the  power  to  expunge,  if  it  exist  at  all,  arises  under  the  sub- 
sequent part  of  the  clause,  which  imposes  that  duty  upon  the  revising 
barrister,  in  cases  where  the  place  of  abode  is  wholly  omitted  or  insuffi- 
ciently described  for  the  purpose  of  being  identified.  And  then  the 
power  to  expunge  is  conditional — <<  unless  the  matter  or  matters  so 
omitted  or  insufficiently  described,  be  supplied  to  the  satisfaction  of  such 
barrister  before  he  shall  have  completed  the  revision  of  such  list,  in  which 
case  he  shall  then  and  there  insert  the  same  in  such  list."  Here,  the 
matter  so  omitted  or  insufficiently  described,  was  so  supplied  to  and  in- 
serted by  the  barrister.  I  therefore  think  the  case  clearly  comes  within 
that  part  of  the  section ;  though  I  very  much  doubt  whether  there  exists 
any  other  power  to  amend,  if  the  matter  be  not  supplied  to  the  satisfaction 
of  the  barrister. 

Cresswell,  J.  It  is  to  be  observed  that  the  fortieth  section  begins 
with  a  power  to  the  barrister  to  correct  mistakes.  That  may  mean  either 
a  general  power  to  correct  mistakes,  or  it  may  be  limited  to  those  mis- 
takes, omissions,  and  misdescriptions  that  are  afterwards  pointed  out.  It 
then  goes  on  to  provide,  that,  wherever  the  Christian  name,  place  of  abode, 
&c.,  of  the  voter  shall  be  wholly  omitted,  or  insufficiently  described  for 
the  purpose  of  identification,  the  name  of  the  party  shall  be  expunged 
firom  the  list,  unless  the  matter  so  omitted  or  insufficiently  described  is 
supplied  pending  the  revision ;  in  which  case  the  barrister  is  to  amend 
by  mserting  it.  When  a  wrong  place  of  abode  is  given,  the  case  either 
18  or  is  not  within  the  latter  part  of  the  section.  If  it  is  not  within  it,  the 
barrister  had  no  power  to  expunge  the  name  of  the  voter :  if  it  is,  he  had 
power  to  make  the  amendment  he  did.  *Qudcunquevidy  there-  r^igo 
fore,  the  barrister  did  right  in  retaining  the  respondent's  name  on 
the  list.    I  think  it  was  a  case  of  insufficient  description. 

l2 
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Erle,  J.  I  also  think  the  revising  barrister  was  right.  The  principal 
object  of  the  fortieth  section  was,  to  prevent  a  bond  fide  qualification  from 
being  defeated  by  reason  of  a  mere  mistake.  The  section  starts  with  a 
very  general  power  to  amend  mistakes.  Without  deciding  (though  I  am 
inclined  to  think  we  have  already  done  so)  that  the  barrister  bad  power  to 
make  an  amendment  like  this  under  that  part  of  the  section,  he  clearly 
had  that  power  under  the  subsequent  part,  which  authorizes  him  to  ex- 
punge the  name  of  the  party  from,  the  list,  where  his  place  of  abode  is 
either  wholly  omitted  or  insufficiently  described  for  the  purpose  of  identi- 
fication. I  see  no  reason  why  a  misstatement  of  the  party's  place  of  abode 
should  not  be  within  the  words,  as  it  seems  to  me  to  be  within  the  spirit 
of  the  section.  The  law  is  a  remedial  one,  and  ought  therefore  to  receive 
a  liberal  construction.  Decision  affirmed. 


•193]  *CITY    OF  LONDON. 

WILUAM  ENDELL  LUCKETT,  Appellant;   JOHN  BMGHT,  Re- 

spondent.    Jan,  29. 

Six  perflODs  were  joint  lessees  of  a  house  which  they  and  others  used  for  the  purposes  of  s 
political  association.  The  rent,  and  the  wages  of  the  servants  who  had  charge  of  the  pre- 
mises,  were  paid  out  of  a  common  fund,  to  which  the  lessees  and  the  other  members  of  the 
association  were  subscribers.  Various  members  of  the  association  transacted  the  business 
of  the  association  upon  the  premises ;  and  the  lessees,  when  in  London,  frequented  the  pre- 
mises, partly  transacting  the  business  of  the  association,  and  partly  transacting  their  own 
affairs. 

The  revising  barrister  having  decided  upon  these  facts,  that  the  lessees  occupied  the  premises 
as  tenants  within  the  3  W.  4,  c.  45,  s.  27,  and  that  the  same  were  not  jointly  occupied  by 
them  and  the  other  members  of  the  association  as  tenants : — 

The  court  affirmed  his  decision. 

William  Endell  Luckett  duly  objected  to  the  name  of  John  Bright 
being  retained  upon  the  list  of  persons  entitled  to  vote  for  members  of 
parliament  for  the  city  of  London,  in  respect  of  the  occupation  of  "a 
house,  No.  67,  Fleet  street,"  in  the  parish  of  St.  Dunstan  in  the  West. 

The  revising  barrister  retained  the  name  of  John  Bri^t  upon  the  said 
list,  subject  to  an  appeal  to  this  court  upon  the  following  case : — 

The  respondent,  together  with  Richard  Cobden,  and  four  others,  were  the 
joint  lessees  of  the  house,  67,  Fleet  street,  under  a  demise  for  a  term  of 
three  years  from  the  29th  of  September,  1843,  in  consideration  of  the 
payment  of  a  premium  of  150/.,  and  a  yearly  rent  of  200/.  The  said  les- 
sees were  the  only  persons  appearing  as  contracting  parties  with  the  les- 
sor, or  liable  to  him  for  the  rent ;  and  there  was  no  mention  in  the  lease 
of  any  other  parties,  or  of  the  purposes  for  which  the  premises  were  takeO' 
But  it  appeared  in  evidence  that  the  whole  of  the  premises  were  used  for 
the  purpose  of  a  voluntaiy  association  of  persons  styling  themselves  «  Tb^ 


2  Manning,  Granger,  &  Scott.  194 

•National  Anti-Corn-Law  League."  More  than  twenty  other  r^-iQA 
parties,  members  of  the  association,  subscribed  various  sums  of 
money  to  a  common  fund,  for  the  purpose  of  carrying  out  the  objects  of 
the  association.  The  respondent  and  his  said  co-lessees  were  also  sub- 
scribers to  the  said  common  fund.  The  rent  of  the  premises  was  paid 
out  of  the  said  fund,  as  were  also  the  various  servants  of  the  association 
who  had  charge  of  the  premises.  Various  members  of  the  association 
transacted  the  business  of  the  association  upon  the  premises ;  and  the 
respondent  and  his  co-lessees,  when  in  London,  frequented  the  premises, 
partly  transacting  the  business  of  the  association,  and  partly  transacting 
their  own  affairs. 

It  was  contended,  on  the  part  of  the  appellant,  that  the  respondent  and 
his  co-lessees  did  not  occupy  the  house  as  tenants  within  the  meaning  of 
the  twenty-seventh  section  of  the  2  W.  4,  c.  45  ;  or  that,  if  they  did,  the 
same  was  jointly  occupied  by  them  and  the  other  members  of  the  asso* 
ciation  as  tenants,  and  then  that  the  clear  yearly  value  of  the  premises, 
divided  by  the  number  of  the  said  occupiers,  would  not  give  a  sum  of  not 
less  than  10/.  for  each  and  every  such  occupier,  within  the  meaning  of  the 
twenty-ninth  section  of  the  statute. 

The  revising  barrister  decided  that  the  respondent  and  his  co-lessees 
did  occupy  the  premises  «  as  tenants,"  and  that  the  same  were  not 
jointly  occupied  by  them  and  the  other  members  of  the  association  as  ten- 
ants. 

If  the  court  shall  be  of  opinion  that  the  said  decision  was  wrong,  the 
name  of  the  said  John  Bright  is  to  be  expunged  from  the  list. 

W.  R.  Grove^  for  the  appellant.     The  respondent  and  the  other  five 
joint-lessees  did  not  occupy  the  premises  in  question  as  tenants.     A  man 
cannot  be  said  to  *occupy  premises,  unless  he  is  personally  resi-     r«i9R 
dent  there  by  himself  or  by  some  third  person  as  his  agent  or  ser- 
vant.    In  The  King  v.  The  InhaMtarUs  o/Ditcheat,  9  B.  &  C.  176,  4  M.  & 
R.  151,  LiTTLEDALE,  J.,  says :  «<  There  is  a  material  difference  between 
a  holding  and  an  occupation.     A  person  may  hold  though  he  does  not 
occupy.    A  tenant  of  a  freehold  is  a  person  who  holds  of  another ;  he  does 
not  necessarily  occupy.    In  order  to  occupy,  a  party  must  be  personally 
resident  by  himself  or  his  family."     And  in  The  King  v.  St,  J^icholaSy 
Rochester  J  5  B.  &  Ad.  219,  3  N.  &  M.  21,  the  same  learned  judge  ob- 
served :  «<  What  I  am  reported  to  have  said  in  Rex  v.  Ditcheaty  as  to  the 
meaning  of  the  word  occupationj  applies  to  a  constructive  occupation 
only,  which  was  sufficient  to  satisfy  the  statute  that  governed  that  case." 
Does  this  case  disclose  even  a  constructive  occupation,  or  any  thing  like  a 
possessory  control  exercised  by  the  co-lessees  ?     If  they  occupied  at  all, 
it  was  jointly  with  a  large  number  of  persons,  members  of  the  league. 
[C&EsswELL,  J.    The  case  discloses  no  trust  under  which  the  members 
of  the  association  might,  of  right,  come  upon  the  premises.]  It  shows  that 
the  premises  were  used  for  the  purposes  of  llie  mssociatioa,  and  that  the 
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rent  was  paid  out  of  its  funds.  All  the  cases  that  have  hitherto  been  de- 
cided have  gone  upon  the  footing  of  there  having  been  something  like  an 
exclusive  occupation.  [Tindal,  C.  J.  I  think  there  are  sufficient  ijidU 
da  of  occupation  found  by  the  barrister.] 

Welshyy  for  the  respondent,  was  not  called  upon. 

Tindal,  C.  J.  The  questibn  here  is,  whether  we  can  see  that  the  bar- 
rister was  wrong  in  the  decision  he  has  come  to,  or  whether,  upon  the 
facts  found  by  him,  we  feel  ourselves  bound  to  come  to  a  contrary  con- 
♦1961  elusion.  *The  case  finds  that  the  respondent  and  his  co-lessees 
w^ere  clothed  with  the  character  of  tenants.  The  only  question 
is,  as  to  the  mode  of  occupation.  It  appears  that  they  were  sometimes 
there — that  they,  when  in  London,  «  frequented  the  premises,  partly  trans- 
acting the  business  of  the  association,  and  partly  transacting  their  own 
affairs."  I  cannot  say  that  this  was  not  such  a  user  of  the  premises  as 
to  amount  to  an  occupation  by  themselves  or  their  agents.  I  therefore 
think  the  decision  must  be  affirmed. 

Maule,  J.  I  am  of  the  same  opinion.  The  barrister  has  found  that 
the  voter  occupied  as  tenant.  It  appears  that  the  premises  are  let  to  six 
persons,  of  whom  the  voter  is  one  ;  that  the  user  of  them  was  by  these 
six  persons  and  others  associated  with  them ;  and  that  the  persons  who 
had  charge  of  the  premises  were  the  servants  of  an  association  of  which 
the  lessees,  and  many  others,  were  members.  The  rent  and  the  servants 
wages  were  paid  out  of  the  funds  of  the  association.  Upon  this  state  of 
facts,  the  barrister  has  come  to  the  conclusion  that  the  respondent  and 
his  co-lessees  occupied  the  premises  as  tenants.  I  cannot  say  that  he 
has  drawn  an  unreasonable  conclusion  from  the  facts. 

Cresswell,  J.  I  also  think  the  barrister  did  right  in  retaining  the 
names  of  the  respondent  and  his  co-lessees  on  the  list  of  voters.  The 
question  is,  whether  the  materials  he  had  before  him  justified  him  in  so 
deciding.  It  is  clear  the  parties  were  tenants  of  the  premises  :  the  only 
question  is,  whether  or  not  they  occupied  them.  It  does  not  appear  that 
they  have  parted  with  the  right  they  possessed  as  lessees,  to  turn  out  any 
one  who  came  there,  or  that  the  other  members  of  the  association  had 
any  right  to  come  upon  the  premises  against  their  will.  It  is  said  that 
the  rent  and  the  servants'  wages  were  paid  out  of  a  common  fund  con- 
*1971  ^''i^u^^^  ^y  ^^  lessees  *and  many  other  members  of  the  associa- 
tion, and  that  t)ie  premises  were  occupied  by  those  servants. 
But  there  is  nothing  in  the  case  to  show  that  these  individuals  were  not 
there  as  the  agents  or  servants  of  the  respondent  and  his  co-lessees.  And 
it  appears  that  the  respondent  and  his  co-lessees  were  in  the  habit  of  re- 
sorting to  the  house  for  their  own  private  purposes,  and  of  transacting 
their  own  business  there.   On  these  grounds  I  think  the  decision  was  right. 

Erle,  J.  I  also  think  the  decision  of  the  revising  barrister  was  right. 
I  am  not  aware  of  any  definition  of  the  term  <' occupation"  which  would 
exclude  the  kind  of  user  here  found.  Decision  afiSrmed. 
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HILARY  VACATION. 

CITY   OF  LONDON. 

HENRY  WILLIAM  JUDSON,  Appellant ;  WILLIAM  ENDELL  LUCK- 

ETT,  Respondent.    Fdt.  23. 

«  Part  of  a  houfe'*  if  a  sufficient  statement  of  the  qualification  of  a  borough  voter,  under  the 

2  W.  4,  c  46,  s.  27. 
In  ooosequence  of  a  claim  made  by  A.,  an  occupjing  tenant,  his  name  was  inserted  in  a  rate, 

immediately  after  that  of  his  landlord,  who  was  duly  rated  in  respect  of  the  same  premises. 

All  the  columns  opposite  A.'s  name  were  left  blank,  and  it  was  no  otherwise  connected  with 

ihai  of  his  landlord  than  by  its  juxta-position  :-^ 
Heiid,  that  A.  was  sufficiently  rated. 

William  Endell  Luckett  duly  objected  to  the  name  of  Henry  Wil- 
liam Judson  being  retained  on  the  list  of  persons  entitled  to  rote  in  the 
election  of  members  for  the  city  of  London,  in  respecfof  the  occupation 
of  <<part  of  a  house,"  22,  Cannon  street,  in  the  parish  of  St.  Swithin, 
London  Stone. 

The  revising  barrister  expunged  flie  name  of  the  said  H.  W.     r*i  og 
Jadson  from  the  said  list,  subject  to  an  appeal  to  this  court  upon     *' 
the  following  case : — 

It  was  contended  on  behalf  of  the  respondent,  that  the  qualification  of  the 
appellant,  as  stated  in  the  said  list,  was  insufficient  in  law  to  entitle  him 
to  a  vote,  and  therefore  the  revising  barrister  must  expunge  the  name  of  the 
appellant  under  die  fortieth  section  of  the  6  Vict.  c.  18;  and,  on  behalf 
of  the  appellant,  that  the  qualification,  as  stated  in  the  said  list,  was  suf- 
ficient, or,  if  not,  the  description  of  the  premises  in  the  occupation  of  the 
appellant,  as  part  of  a  house,  was  a  mistake,  which  could  be  proved  to 
have  been  made  in  the  said  list,  which  mistake  the  revising  barrister,  by 
the  same  section,  had  power  to  amend.  The  revising  barrister  thereupon 
received  evidence  of  the  actual  nature  of  the  appellant's  qualification ; 
and  it  was  proved  that  he  occupied  as  a  place  of  residence  the  upper  part 
of  the  said  house  and  the  kitchen,  having  a  distinct  and  separate  entrance 
thereto,  of  the  key  whereof  he  had  the  exclusive  possession.  His  land- 
lord occupied  the  ground  floor  as  a  shop,  having  a  distinct  and  separate 
entrance  thereto.  The  appellant's  name  was  in  all  the  poor-rates  made 
in  the  said  parish,  in  the  year  ending  31st  of  July,  1845,  under  tltat  of 
his  landlord ;  but  nothing  was  carried  out  against  the  name  of  the  appel- 
lant, nor  were  the  names  of  the  appellant  and  his  landlord  connected  by 
brace  or  otherwise  in  the  rate-book.  The  assistant-overseer  of  the  parish 
stated  in  his  evidence,  that  it  was  the  intention  of  the  overseers  in  putting 
the  appellant's  name  on  the  rate-book,  to  rate  him. 

It  was  further  contended  on  behalf  of  the  respondent,  that  the  appel- 
lant was  not  rated  to  the  relief  of  the  poor.  The  revising  barrister  de- 
dded  that  the  qualification  of  the  appellant,  as  stated  in  the  said  list,  was 
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♦1991  insufficient  in  law  to  entitle  him  to  vote,  and  that  he,  the  •revis- 
ing barrister,  had  no  power  to  change  the  description  of  the  said 
qualification ;  and  further,  that  the  appellant  was  not  duly  rated.  If  the 
court  should  be  of  opinion  that  the  said  decision  was  wrong  upon  both 
points,  the  name  of  the  appellant  was  to  be  re-inserted  in  the  said  list  of 
voters,  as  follows : — 


William  Uerny 
Judson. 

22,  Cannon  itreet 

House. 

22,  Cannon  street 

The  case  was  argued  in  Hilary  term  last,  (a) 

WeUbyj  for  the  appellant.     The  decision  of  the  revising  barrister  was 
wrong  upon  both  points.     The  description  of  the  appellant's  qualification 
was  sufficient  to  entitle  him  to  be  registered,  and  there  was  no  necessity 
for  any  amendment.    The  case  of  Wright^  app.,   The  Town- Clerk  of 
Stockport  J  resp.,  5  M«  &  G.  33,  7  Scott,  N.  R.  561,  is  an  authority  to 
show  that  the  exclusive  occupation  of  a  room  will,  under  certain  circum- 
stances suffice.     And  Scores  app.,  Huggettj  resp.,  7  M.  &  G.  95,  8  Scott. 
N.  R.  919,  decided  that  the  occupier  of  part  of  a  house,  who  has  a  ke) 
of  the  outer  door,  the  landlord  not  residing  in  or  occupying  any  portion 
of  the  premises,  is  entitled  to  vote.    Maule,  J.,  in  that  case  thought 
«  apartments"  a  sufficient  description.   [Maule,  J.,  referred  to  Sweetmm*s 
case^  1  Alcock's  R.  C.  27.]     Assuming,  however,  that  the  description 
here  «  part  of  a  house"  is  insufficient,  it  is  either  a  mere  mistake  or  an 
insufficient  description  of  the  nature  of  the  qualification,  which  was  sup- 
plied to  the  satisfaction  of  the  barrister  before  he  had  completed  the  revi- 
sion of  the  list,  and  therefore  he  had  no  power  under  s.  40  to  expunge 
*2001     ^^  ^appellant's  name.     In  the  course  of  the  argument  in  Damly 
^    app.,  Camplin,  resp.,  7  M.  &G.  167,  8  Scott,  N.  R.  995,  Tin- 
DAL,  C.  J.,  observed — «<The  barrister  may  alter  the  description  of  the 
premises:"  and  Cresswell,  J.,  asked — <<  Suppose  in  the  list  a  qualifica- 
tion was  stated  to  be  <  a  house,'  and  it  turned  out  to  be  a  <  warehouse,' 
might  not  the  barrister  alter  that  description  ?"    With  respect  to  the  rat- 
ing— assuming,  as  we  must  from  the  statement  made,  that,  so  far  as  con- 
cerned the  landlord,  all  the  columns  of  the  rate  were  properly  filled  up, 
and  finding  that  the  appellant's  name  was  put  on  the  rate  for  the  express 
purpose  of  charging  him,  it  is  quite  clear  that  he  is  duly  rated,  notwith- 
standing the  absence  of  a  brace,  or  other  connecting  link,  between  his 
name  and  that  of  his  landlord. 

W,  R,  GrovCy  for  the  respondent.  The  qualification  of  the  appellant 
as  stated  in  the  list  was  clearly  insufficient ;  and  the  case  is  not  one  to 
which  the  power  of  amendment  conferred  by  section  40  can  apply.  The 
rating  also  is  insufficient.  The  judgment  of  Tindal,  C.  J.,  in  Dante/, 
app.,  Camplvny  resp.,  shows  that,  in  the  opinion  of  that  learned  judge, 

(a)  Before  Tindal,  C.  J.,  end  Maule,  Crewwell,  and  £xl^  Ja. 
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the  present  description  would  not  do.  HUcbimj  app.,  Brovmj  resp., 
ante,  p.  25,  also  shows  that  a  general  description  of  the  qualification  is 
sufficient:  as  also  does  the  case  of  Daniel^  app.,  CoulsHng,  resp.,  7  M. 
&  G.  122,  8  Scott,  N.  R.  949.  So  here,  <<  part  of  a  house"  is  not  found 
as  a  description  given  in  the  2  W.  4,  c.  45,  s.  27.  [Tindal,  C.  J.  In 
PUtSy  app.,  Smedkyy  resp.,  7  M.  &  G.  85,  8  Scott,  N.  R.  907,  the  quali- 
fication was  described  as  «  part  of  a  house,"  and  no  objection  was  taken.] 
Hie  qualification  as  stated  being  insufficient,  the  barrister  was  bound, 
under  sect.  40,  to  *expunge  the  name  of  the  appellant :  there  is  r*oQ| 
nothing  in  the  subsequent  part  of  the  clause  to  qualify  that  ex- 
press direction.  As  to  the  rating — Wright j  app..  Hie  Toion  Clerk  of 
Stockport  J  resp.,  is  a  very  dififerent  case  from  the  present.  It  is  expressly 
found  there  that  all  the  parties  were  rated ;  and  the  whole  of  the  names 
were  connected  with  a  brace.  Here  the  appellant  is  precluded  firom  call- 
ing in  aid  the  6  &  7  Vict.  c.  18,  s.  75,  for,  it  does  not  appear  that  he  has 
either  been  called  upon  to  pay  or  has  paid  the  rate.  Jlfo^^,  app..  The 
Overseers  of  St.  Michael^  lAchjSeldy  resp.,  7  M.  &  G.  72,  8  Scott,  N.  R. 
832,  is  a  stronger  case.  There,  A.  occupied  jointly  with  B. :  in  the  poor- 
rate  B.  alone  was  assessed  as  occupier:  A.  bond  fide  paid  the  rates  with 
his  own  hand,  but  without  being  called  upon :  and  it  was  held  that  A. 
was  not  rated,  and  that  the  omission  of  his  name  was  not  cured  by  the 
6  &  7  Vict.  c.  18,  s.  75. 

Webby  was  heard  in  reply.  Cur,  adv.  vtUt. 

Tindal,  C.  J.,  now  delivered  the  opinion  of  the  court. 

In  this  case  the  nature  of  the  qualification  in  respect  of  which  the  ap- 
pellant claimed  to  vote,  appeared  on  the  list  of  voters  made  out  by  the 
overseers  as  «  part  of  a  house."  The  revising  barrister  held  the  descrip- 
tion to  be  insufficient,  and  the  first  question  reserved  for  our  determina- 
tion is,  whether  such  description  was  sufficient  in  point  of  law.  We 
have  already  held,  in  more  than  one  instance,  that  there  may  be  an  occu- 
pation of  a  part  or  a  portion  of  a  house  so  completely  separated  from 
the  residue  as  to  constitute  the  occupation  of  a  house  as  tenant,  within 
the  meaning  of  the  twenty-seventh  section  of  the  statute  2  W.  4,  c.  45  ; 
and  *in  this  case  no  question  is  raised  as  to  the  occupation  being  rmnno 
sufficiently  separate  in  that  respect,  but  solely  on  the  point  whe-  *• 
ther  the  description  of  the  qualification  on  the  list  is  sufficient ;  and  we 
think  it  is  sufficient.  The  description  is  precisely  true,  in  fact,  accord- 
ing to  the  eoromon  understanding  of  the  words,  and  still  may  denote 
such  a  house  as  will  confer,  and,  as  we  must  take  it  in  this  case,  does 
confer  a  qualification.  It  becomes,  therefore,  unnecessary  to  consider 
the  seeond  point  reserved,  namely,  whether  the  revising  barrister  had 
the  power  of  amending  under  the  fortieth  section  of  the  registration  act. 
The  third  point  reserved  was  as  to  the  rating.  It  appeared  that  the  land- 
lord occupied  one  part  of  the  house  and  the  appellant  the  other,  (no  ques- 
tion being  before  us  as  to  the  sufficiency  of  the  occupation,)  and  that  the 
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landlord's  name  was  on  the  rate,  with  the  house  opposite  to  his  name, 
and  the  appellant's  name  under  that  of  the  landlord ;  but  nothing  was 
carried  out  against  the  name  of  the  appellant,  nor  were  the  names  con- 
nected by  bracket  or  otherwise,  and  on  this  state  of  facts  the  barrister 
held  the  appellant  not  to  be  properly  rated.  But  we  think  upon  these 
facts  it  appears,  that  the  name  of  the  appellant  is  on  the  rate  as  a  person 
charged,  and  that  a  rate  so  made  would  be  construed  to  charge  the  ap- 
pellant in  respect  of  the  premises  inserted  opposite  to  the  landlord's 
name  in  the  line  above,  just  as  effectually  as  if  the  word  « ditto"  bad 
been  inserted,  or  a  brace  had  been  used.  We  therefore  think  the  deci- 
sion of  the  revising  barrister  is  wrong  on  both  of  these  points,  and  that 
it  must  be  reversed,  and  the  name  of  the  appellant  restored  to  the  list. 

Decision  reversed.(a) 
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•county  op  CHESTER,    NORTHEBN   DIVISION. 


JAMES  NEWTON,  Appellant ;  The  Overseers  of  the  Township  of 

MOBBERLEY,  Respondents.     Feb.  23. 

A  waiver  by  the  recpondent  of  the  Dotice  to  him  required  by  the  6  dc  7  Vict  c  18,  s.  64,  will 
not  enable  the  court  to  entertain  the  appeal  in  his  absence. 

A  bond  fide  grant  of  a  rent-charge  by  a  father  to  his  son,  expressed  to  be  made  in  considera- 
tion of  natural  love  and  afiection,  is  not  within  the  7  dc  8  W.  3,  c  25,  s.  7,  though  the  in- 
tention of  the  grantor  be  to  create  a  vote. 

Whether  or  not  there  is  fraud  in  the  making  of  a  grant,  is  a  question  of  fact,  which  must,  in 
all  cases,  be  decided  by  the  revising  barrister :  the  court  will  not  infer  fraud. 

James  Newton  objected  to  the  name  of  John  Wright  being  retained  on 
the  list  of  claimants  to  have  his  name  inserted  in  the  list  of  voters  for  the 
northern  di\/sion  of  the  county  of  Chester,  in  respect  of  the  qualification 
following : — 


Christian  and  rar- 
name    of  each 
voter. 

Place  of  abode. 

Natnre  of 
QualificatioiL 

Street,  lane^  ke. ;  or,  if  the 
qaalification  consists  of  a 
rent-charge,  then  names 
of  owners,  &c. 

John  Wright 

Mobberley. 

Freehold  rent- 
charge  of  2L  3s. 

House  and'  land  in 
Heald  Mill  Lane 
belonging  to  James 
Wright. 

A  deed  was  produced,  dated  30th  of  January,  1845,  made  between 
James  Wright  (the  father  of  the  claimant)  of  the  one  part,  and  John 
Wright,  the  claimant,  of  the  other  part,  by  which,  after  reciting  that  the 

(a)  See  Pantntt,  tpm  Irndxtt,  reffs  tntd,  p.  177. 
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said  James  Wright  was  seised  in  fee  of  a  certain  messuage,  &c.,  in  the 
township  of  Mobberley,  he,  (the  said  James  Wright,)  in  consideration 
of  the  natural  love  and  affection  which  he  bore  towards  his  son,  (the  said 
John  Wright  the  claimant,)  granted  unto  the  claimant,  his  heirs  and  as- 
signs, a  yearly  rent  of  21.  2s.  y  to  be  yearly  issuing  out  of  the  said  mes- 
suage, &c.,  payable  half  yearly  on  the  30th  of  June  and  30th  of  December 
in  each  year,  the  first  payment  to  be  made  on  the  30th  of  June  then  next, 
*with  powers  of  distress  in  case  the  said  rent  should  be  in  arrear.  r*of\A 
The  grantor  was  at  the  time  of  the  said  grant,  and  still  is,  tenant 
of  a  farm  belonging  to  the  father  of  one  of  the  members  of  parliament  for 
the  said  northern  division  of  the  said  county  of  Chester,  and  a  few  days  be- 
fore the  day  of  the  date  of  the  said  deed,  the  grantor  was  at  the  house  of 
the  said  landlord,  with  the  land  steward  of  the  latter,  when  instructions  were 
given  by  the  grantor  to  his  said  landlord's  attorney  to  prepare  the  beftre- 
mentioned  deed,  which  he  did,  and  delivered  it  to  the  said  land  steward, 
who  attended  at  the  grantor's  house  at  Mobberley  on  the  day  of  the  date  of 
the  said  deed,  and  got  it  executed  by  both  the  parties  thereto,  and  attested 
it.  The  said  deed  was  left  in  the  possession  of  the  said  grantor,  and  the 
claimant  received  it  from  his  custody  to  produce  at  the  said  registration 
court.  The  first  half  year's  rent,  due  30th  of  June,  had  been  duly  paid 
to  the  grantee.  The  object  of  the  said  grantor,  in  creating  the  said  rent- 
charge,  was  to  entitle  the  said  claimant  to  be  registered  as  a  voter  for  the 
said  northern  division  of  Chester,  and  such  object  was  mentioned  by  the 
said  grantor  at  the  time  the  instructions  for  the  said  deed  were  given. 
It  did  not  appear  that  the  said  grantee  had,  previously  to  or  since  the 
execution  of  the  said  deed,  entered  into  any  engagement  as  to  the  man- 
ner in  which  he  should  exercise  his  right  of  voting  when  entitled  thereto. 
It  was  objected,  that,  under  the  above  circumsta^iices,  the  said  transaction 
was  void  on  the  ground  of  fraud ;  and  was  also  within  the  statute  7  &  8 
W.  3,  c.  25,  being  for  the  sole  purpose  of  «<  multiplying  voices,"  and  that 
the  said  deed  was  therefore  also  void. 

The  decision  of  the  revising  barrister  upon  the  whole  case  was,  that 
the  name  of  the  said  John  Wright  should  be  retained  upon  the  said  list ; 
and  his  decision  upon  the  point  of  law  in  question  was,  that  the  said 
•transaction  was  not  void  on  the  ground  of  fraud  ;  and  that  the  r»205 
said  deed  was  not  void  under  the  provisions  of  the  statute  re- 
ferred to. 

If  the  court  shall  be  of  opinion  that  these  decisions  were  wrong,  then 
the  name  of  John  Wright  is  to  be  expunged  from  the  said  list :  if  other- 
wise, this  appeal  is  to  be  dismissed. 

The  caise  came  on  for  argument  on  the  17th  of  November  last,  when 
Cockbum  appeared  for  the  appellant ;  but,  no  one  appearing  on  behalf 
of  the  respondent,  and  there  being  no  affidavit  of  notice  of  the  appellant's 
intention  to  prosecute  the  appeal,  as  required  by  the  6  &  7  Vict.  c.  18, 
8. 64,  the  court  declined  to  hear  the  argument. 
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On  the  20th  of  November,  Cockbum  produced  an  affidavit,  stating  that 
the  notice  had  been  waived  by  agreement  of  the  parties. 

TiNDAL,  C.  J.  The  question  is,  whether  we  are  not  bound  by  the  very 
stringent  words  of  the  sixty-fourth  section,  which  enacts  that  «  no  appeal 
shall  be  heard  by  the  court  in  any  case  where  the  respondent  shall  not 
appear,  unless  the  appellant  shall  prove  that  due  notice  of  his  intention 
to  prosecute  such  appeal  was  given  or  sent  to  the  respondent  ten  days  at 
least  before  the  day  appointed  for  the  hearing  of  such  appeal."  As,  how- 
ever, the  appellant  has  been  lulled  into  security  by  the  supposed  waiver, 
I  think  we  may  allow  the  matter  to  stand  over,  by  virtue  of  the  proviso, 
that,  «  if  it  shall  appear  to  the  court  that  there  has  not  been  reasonable 
time  to  give  or  send  such  notice  in  any  case,  it  shall  be  lawful  for  the 
court  to  postpone  the  hearing  of  the  appeal  in  such  case,  as  to  the  said 
court  shall  seem  meet.'* 

The  case  accordingly  stood  over  until  the  15th  of  January,  1846. 
•2061  *  Cockbum,  (with  whom  was  Kinglake,  Seijt.,)  for  the  appeU 
lant.  This  case,  like  Alexander^  app.5  Jfewman,  resp.,  ante, 
p.  122,  turns  upon  the  construction  of  the  7  &  8  W.  3,  c.  25,  s.  7,  which 
might  as  well  be  expunged. from  the  statute-book,  unless  this  case  is 
within  it.  The  deed  was  prepared  at  the  house  of  the  member,  and  was 
left  in  the  grantor's  possession.  Upon  the  face  of  it,  therefore,  the  trans- 
action was  a  fraud  upon  the  statute.  [Cbesswell,  J.  That  is  merely 
evidence  of  fraud,  but  the  revising  barrister  has  negatived  fraud.  Tin- 
DAL,  C.  J.   We  cannot  infer  fraud.] 

No  counsel  appeared  on  behalf  of  the  respondent. 

CSir.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  opinion  of  the  court.(a) 

In  this  case  the  revising  barrister  appears  to  have  reserved  two  ques- 
tions for  the  court — first,  whether  the  circumstances  attending  the  making 
of  the  grant  of  the  rent-charge  are  such  as  to  show  the  grant  to  be  void, 
as  founded  upon  fraud  in  fact — secondly,  whether  it  is  void,  as  being 
made  for  the  purpose  of  splitting  freeholds  and  multiplying  voices  at 
elections,  in  violation  of  the  statute  7  &  8  W.  3,  c.  25,  s.  7. 

As  to  the  first  point — fraud  in  the  making  of  the  grant  itself — we  think 
the  revising  barrister  must,  in  all  cases,  find  the  fact  one  way  or  the 
other  for  himself,  such  and  such  fraud  not  being  a  question  of  law,  to  be 
referred  to  the  court.  Indeed,  it  is  to  be  observed,  in  this  particular 
case,  that  he  has  expressly  stated  his  own  opinion  to  be  that  there  was 
w>  fraud  in  fact. 

*2071        ^^  ^°  ^^  second  point,  we  think  the  case  falls  directly  *within 

the  rule  laid  down  by  us  in  the  case  of  Alexander,  app.,  JVew- 

man,  resp.,  ante,  p.  122,  and  consequently,  hold  the  grant  not  to  fall 

(a)  l*he  judges  present  at  tho  argument  of  this  and  the  following  case,  were  Tindal,  C.  J  , 
and  Cresswell  and  Erie,  Js. 
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Trithin  the  statute.     The  decision  of  the  revising  barrister  must  therefoie 
be  affirmed. 

Decision  affirmed. 


COUNTY   OF   CHESTER,    NORTHERN   DIVISION. 

JAMES   NEWTON,  Appellant;   The  Overseers  of  the  Township  of 

CROWLEY,  Respondents.     Feb.  23. 

A  bond  fide  grant  of  a  rent^harge  by  a  man  to  his  ton  and  hU  son-in-law,  expressed  to  be 
made  for  a  nominal  consideration  only,  is  not  within  the  7  dc  8  W.  3,  c.  25,  s.  7,  though  all 
of  the  parlies  contemplated  the  creation  of  votes. 

James  Newton  duly  objected  to  the  following  names  being  retained 
on  the  list  of  persons  entitled  to  vote  for  the  township  of  Crowley,  in  the 
northern  division  of  the  county  of  Chester,  in  respect  of  the  qualifications 
therein  and  hereinafter  described  : — 


Christian   and   Bar- 
name     of     each 
Yoter. 

Place  of  Abode. 

• 

Natare  of 
Qualification. 

Street,  Lane,  Ac.;  or,  if 
the  qualification  con- 
sists of  a  rent-charge, 
then  names  of  owners, 
&c. 

James  Pickup. 

■ 

John  Pickup  Lord. 

1 

Chnrch    Street, 
in   Blackburn, 
in  the  county 
of  Lancaster. 

Standish    Hall, 
in   the  county 
of  Lancaster. 

Rent-charge. 
Rent-charge. 

Charged  upon  an 
estate  at  Crowley, 
in  Over  Whitby, 
in  the  county  of 
Chester,  belonging 
to  John  Lord,  Esq., 
and  in  the  occu- 
pation of  William 
Earle  as  tenant 

Charged  upon  an 
estate  at  Crowley, 
in  Over  Whitby, 
in  the  county  of 
Chester,  belonging 
to  John  Lord,  Esq., 
and  in  the  occu- 
pation of  William 
Earle  as  tenant. 

*A  deed  was  produced,  dated  23d  of  January,  1845,  made  r*0Qo 
between  John  Lord  of  the  one  part,  and  the  said  two  claimants  *• 
of  the  other  part,  reciting  that  the  said  John  Lord  was  seised  in  fee  of  two 
equal  undivided  fifth  parts  of  and  in  certain  hereditaments  therein  de- 
scribed, in  the  township  of  Crowley,  and  that,  being  so  seised,  he,  the 
said  John  Lord,  had  agreed  to  grant  unto  John  Pickup  and  John  Pickup 
Lord,  the  claimants,  a  yearly  rent-charge  of  5/.,  to  be  issuing  out  of  the 
said  two  equal  undivided  fifth  parts  of  the  said  hereditaments  ;  and  by 
the  said  deed  it  was  witnessed,  that,  in  pursuance  of  the  said  agreement. 
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and  in  consideration  of  IO5.,  &c.,  by  James  Pickup  and  James  Pickup 
Lord  to  John  Lord  paid,  the  said  John  Lord  did  grant  to  James  Pickup 
and  James  Pickup  Lord,  their  heirs  and  assigns,  a  yearly  rent-charge  of  5/., 
to  be  issuing  out  of  the  said  two  undivided  fifth  parts  of  the  said  heredi- 
taments, payable  half-yearly,  the  first  payment  to  be  made  on  the  12th 
of  May  then  next ;  with  power  of  distress  to  recover  the  said  rent-charge 
if  in  arrear.  This  deed  was  proved  by  the  attesting  witness  thereto  to 
have  been  executed  by  John  Lord,  the  grantor,  who  is  an  attorney, 
on  the  day  of  the  date  thereof,  having  been  prepared  in  his  office,  but  the 
grantees  were  not  present  at  the  time.  The  deed  was  kept  in  the  cus- 
tody of  the  grantor,  together  with  other  deeds  belonging  to  the  said 
James  Pickup  Lord,  one  of  the  claimants,  and  was  now  produced  there- 
from. The  only  consideration  expressed  in  the  deed  was  nominal ;  and 
there  was  no  proof  of  any  other  consideration,  or  that  the  grantees  had 
received  the  said  rent-charge  or  any  part  thereof.  The  grantor  was  the 
father  of  one  of  the  claimants,  and  the  father-in-law  of  the  other.  The 
property  out  of  which  the  rent-charge  was  granted  was  of  sufficient  value 
*2091  ^^  entitle  the  said  grantees  to  vote.  The  object  *of  the  said  par- 
^  ties  to  the  said  deed  was  thereby  to  entitle  the  said  claimants 
to  be  registered  as  voters  for  North  Cheshire.  It  was  objected  that  the 
said  grant  of  the  said  rent  under  the  above  circumstances  was  void  on 
the  ground  of  fraud  ;  and  that  it  was  a  transaction  for  the  sole  purpose 
of  "multiplying  voices,*'  and  within  the  provisions  of  the  seventh  section 
of  the  7  &8  W.  3,  c.  25,  and  therefore  also  void. 

The  decision  of  the  revising  barrister  upon  the  whole  case  was,  that 
the  names  of  the  said  claimants  should  be.  retained  on  the  said  list;  and 
his  decision  upon  the  points  in  question  was,  that  under  the  circumstances 
proved,  the  transaction  was  not  void  on  the  ground  of  fraud,  and  that  the 
deed  was  not  made  void  by  the  statute  7  &  8  W.  3,  c.  25,  s.  7. 

If  the  court  shall  be  of  opinion  that  these  decisions,  or  any  of  them, 
were  or  was  wrong,  then  the  names  of  the  claimants  or  claimant  are  or  is  to 
be  expunged  from  the  said  list :  if  otherwise,  the  appeal  is  to  be  dismissed. 

The  same  difficulty  arose  in  this  case,  as  to  the  absence  of  an  affidavit 
of  service  of  the  notice  of  prosecution  of  the  appeal,  as  in  the  last  case, 
and  it,  in  like  manner,  stood  over  until  the  15th  of  January,  when 

Cockburn^  (with  whom  was  Kinglake^  Serjt.,)  for  the  appellant,  observed, 
that  the  only  distinction  between  this  and  the  preceding  case  was,  that 
here  the  revising  barrister  has  found  that  6o^A  parties  were  cognisant  of  the 
object  of  the  grant ;  and  that  there  was  no  proof  that  any  portion  of  the 
rent-charge  has  been  paid. 

No  counsel  appeared  on  behalf  of  the  respondent.       Cur»  adv.  vuU. 
*9im         *TiNDAL,  C.  J.,  now  said:  This  case  arises  upon  facts  sub- 
stantially the  same  as  those  of  the  last  case ;  and,  for  the  reasons 
there  given,  we  think  the  decision  of  the  revising  barrister  must  be 
affirmed.  Decision  affirmed. 
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BOBOUGH   OF  CHATHAM. 

GEORGE  COLVILL,  Appellant;  CHARLES  WOOD  and  Others,  Over- 
seers of  CHATHAM,  Respondents.     Feb,  23. 

The  proper  criterion  of  **  clear  yearly  value,"  within  the  2  W.  4,  c.  45,  a.  27,  is,  the  fair  an- 
nual rent,  without  making  any  deduction  on  account  of  repairs  or  insurance. 

George  Colvill,  on  the  list  of  voters  for  the  borough  of  Chatham, 
duly  objected  to  Greorge  Huben  and  William  JoUey,  on  the  same  list,  aS 
not  being  entitled  to  have  their  names  retained  on  such  list. 

It  appeared  that  each  of  them,  the  said  Huben  and  Jolley,  claimed  to 
be  so  entitled,  in  respect  of  a  house  in  the  parish  of  Chatham,  and  that 
they  had  respectively  occupied  such  houses  during  the  required  period, 
at  the  yearly  rent  of  10/.,  exclusive  of  rates  and  taxes,  and  that  there  was  no 
special  agreement  between  them  and  their  respective  landlords  as  to  re- 
pairs and  insurance.  It  further  appeared  that  the  said  rent  of  10/.  was, 
in  each  case,  the  fair  rent  of  the  premises. 

In  support  of  the  objections,  it  was  contended  that  the  proper  measure 
of  the  «  clear  annual  value"  of  a  house,  within  the  meaning  of  the 
2  W.  4,  c.  45,  s.  27,  was,  not  the  rent  for  which  such  house  would  let  to 
a  tenant,  but  the  amount  of  such  rent  aAer  deducting  therefrom  the  ave- 
rage annual  expense  of  landlord's  repairs  and  insurance ;  and,  conse- 
quently, that  the  houses  in  question  were  not  of  the  clear  annual  value 
of  10/. 

*The  revising  barrister,  however,  was  of  opinion  that  the  fair    r*oi  i 
annual  rent  was  the  proper  criterion  of  value,  without  any  such 
deduction ;  and,  the  right  of  the  said  parties  to  be  retained  on  the  list 
being  established  in  all  other  respects,  they  were  retained  accordingly. 

The  names  of  fifteen  other  persons  were,  upon  the  same  state  of  facts, 
inserted  in  the  lists  for  the  parishes  of  Chatham  and  Gillingham  respect- 
ively, and  their  cases  consolidated  with  the  principal  case. 

The  case  was  argued  in  Hilary  term  last.(a) 

KinglcAey  Serjt.,  for  the  appellant.  The  decision  of  the  revising  bar- 
rister is  erroneous.  The  rent  is  not  the  true  criterion  of  value.  "  Ckar 
yearly  value"  means  that  which  comes  to  the  hands  of  the  landlord  after 
deducting  all  reasonable  disbursements,  viz.  for  repairs  and  for  insurance. 
In  the  earliest  statute  that  speaks  of  value  in  relation  to  a  vote,  the  8  H.  6, 
c.  7,  the  right  of  voting  is  limited  to  those  who  possess  «  free  land  or 
tenement  to  the  value  of  405.  by  the  year,  at  the  least,  above  all  charges^ 
and  who  may  expend  40s.  by  the  year,  and  above ;"  the  test  being,  a  pro- 
fitable enjoyment  of  lands  or  tenements  of  the  yearly  value  of  40s.  The 
10  H.  6,  c.  2,  contains  a  similar  provision.  The  18  G.  2,  c.  18,  s.  5, 
enacts  that  «  no  person  shall  vote,  without  having  a  freehold  estate  in  the 

(a)  Before  Tindal,  C.  J.,  and  Maule  Cresswell,  and  Erie,  Js. 
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county,  of  the  dear  yearly  value  of  405.  over  and  above  all  rents  and 
charges  payable  out  of  the  same.     [Cresswell,  J.    That  means,  clear 
of  all  such  charges  as  are  afterwards  mentioned.]     It  means  the  clear 
yearly  value  to  the  party  claiming  the  franchise ;  therefore,  a  freeholder 
whose  estate  was  mortgaged  would  not  be  entitled  to  vote,  unless  he  had 
a  clear  yearly  value  of  40^.  beyond  the  charge.     Under  the  2  W.  4,  c.  45, 
*2121     ^^"^^"^^^^j  ^^  meaning  of  "  clear  yearly  •value"  is  different.    The 
subject-matter  of  the  occupation  must  be  of  the  cleju*  yearly 
value  of  10/.     There  is,  obviously,  a  distinction  between  «  yearly  value" 
'and  « clear  yearly  value ;"  the  latter  expression  indicates  that  some  de 
duction  is  to  be  made.     The  value  must  diminish,  unless  money  is  ex 
pended  in  repairs ;  and  the  premises  may  be  utterly  lost  to  the  landlord, 
unless  he  insures  them  from  fire.     There  are  many  settlement  cases,  under 
the  13  &  14  Car.  2,  c.  12,  s.  1,  that  show  the  gross  rent  not  to  be  the 
fair  criterion.     In  South  Sydenham  y.  Lamerton,  1  Sess.  Ca.  115,  1  Stra. 
57, 2  Bott,  129,  the  court  say :  «  The  quantity  of  the  rent  is  not  material, 
but  the  value  of  the  tenement.     If  there  be  a  lease  of  land  worth  10/.  a 
year,  and  a  fine  be  paid,  or  no  rent  reserved,  yet  if  the  tenement  be  worth 
10/.  a  year,  it  makes  a  settlement ;  for,  the  settlement  depends  on  the 
value  of  the  tenement,  and  not  on  the  rent."     The  King  v.  SouihwoU^ 
Burr.  S.  C.  140,  2  Sess.  Ca.  198,  2  Stra.  1127, 2  Bott,  131,  is  to  the  same 
effect.     Ute  King  v.  Tondinson,  9  B.  &  C.  163,  4  M.  &  R.  169,  and  The 
King  Y.  Lord  Granmlk,  9  B.&C.  188, 4  M.&  R.  171,  also  show  that  allow- 
ance is  to  be  made  for  necessary  repairs.    In  the  last  cited  case,  Pabke,  B., 
says:  << The  sessions  seem  to  have  calculated  the  value  of  the  premises 
according  to  the  rent  for  which  they  might  be  let  to  an  under-tenant. 
That,  perhaps,  may  not  be  the  proper  principle  upon  which  such  pro- 
perty should  be  rated,  because  the  annual  value  is  only  part  of  the  an- 
nual rent,  and  a  portion  of  the  rent  should  be  considered  applicable  to 
repairing  and  maintaining  the  machinery."    And  in  The  King  v.  Tom 
linsonj  Baylcy,  J.,  says :  « In  the  case  of  houses,  the  annual  profit  or 
value  is  always  a  part  only  of  the  annual  rent  paid  to  the  landlord.    Some 
portion  of  that  rent  ought  to  be  set  apart  to  form  a  fund  for  repairing  or 
*21^1     '^^^l^^^g'  *when  necessary ;  in  other  words,  to  maintain  or  repro- 
duce the  subject  of  occupation."    The  6  &  7  W.  4,  c.  96,  s.  1, 
may  be  taken  to  be  a  legislative  exposition  of  the  meaning  of  «  clear 
yearly  value."     The  expression  there  used  is  "  net  annual  value,"  which 
must  mean  the  same  thing ;  and  the  interpretation  given  to  it  by  the  act 
is, — "  that  is  to  say,  of  the  rent  at  which  the  same  might  reasonably  be 
expected  to  let  from  year  to  year,  free  of  all  usual  tenants'  rates  and 
taxes,  and  tithe-commutation  rent-charge,  if  any,  and  deducting  there- 
from the  probable  average  annual  cost  of  the  repairs^  insurance^  and  other 
expenses,  if  any,  necessary  to  maintain  them  in  a  state  to  command  such 
rent."     The  rateable  value  would  seem  to  be  the  fair  criterion.    It  is 
difficult  to  lay  down  any  other  rule.     [Tindal,  C.  J.     The  revising  bar- 
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ristet  has  not  found  the  state  of  repair  to  be  such  as  to  affect  the  annual 
value.] 

No  counsel  appeared  on  the  part  of  the  respondent. 

TiNDAL,  C.  J.  We  will  suspend  our  decision  until  we  have  heard  the 
argument  in  Coogan^  app.,  Luckett^  resp.,  ante,  p.  182. 

Cur,  adv.  vuU, 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case  the  point  of  law  reserved  by  the  revising  barrister  for  our 
determination  was,  whether,  in  the  case  of  a  person  claiming  the  right  to 
vote  for  a  borough  by  reason  of  the  occupation  of  a  house  as  tenant, 
the  fair  annual  rent  was  the  proper  criterion  of  value,  without  deducting 
therefrom  the  average  annual  expense  of  landlord's  repairs ;  and  we  are 
of  opinion  that  the  revising  *barrister  was  right  in  holding  the  r»oiA 
fair  annual  rent,  without  making  such  deduction,  to  be  the  clear 
yearly  value  within  the  meaning  of  the  statute  2  W.  4,  c.  45,  s.  27. 

It  was,  indeed,  contended  before  the  revising  barrister,  not  only  that 
the  average  annual  value  of  the  landlord's  repairs  should  be  deducted 
from  the  rent  paid  by  the  occupier,  but  the  landlord's  expense  of  insu- 
rance also.  But  this  latter  appears  so  plainly  to  be  a  voluntary  charge  on 
the  part  of  the  landlord,  who,  if  he  thinks  right,  may  be,  and  very  often 
is,  his  own  insurer,  that  we  declared  our  opinion  in  the  course  of  the 
argument  that  the  insurance  never  could  be  held  a  necessary  deduction  in 
order  to  ascertain  the  clear  yearly  value  of  the  premises.  And  we  think 
the  same  as  to  the  deduction  of  the  landlord's  repairs. 

This  is  the  case  of  the  occupier  of  a  house  as  tenant,  who  pays  a  rent 
of  10/.  per  annum  exclusive  of  rates  and  taxes,  that  is,  so  far  as  the 
tenant  is  concerned,  a  clear  yearly  rent  to  the  landlord  of  10/.  per  annum. 
But  the  statute  requiring  that  the  house  must  be  of  the  clear  yearly  value 
of  10/.  per  annum,  in  order  to  confer  a  qualification,  it  is  undoubtedly 
not  enough  to  find  that  the  tenant  pays  a  rent  of  that  amount ;  for  it  is 
manifest,  such  rent  is  not  necessarily  the  measure  of  the  true  value ;  the 
rent  may  be  exorbitant,  and  such  as  no  other  tenant  would  give ;  or  it 
may  have  been  firaudulently  fixed  at  that  sum  in  order  to  acquire  the  vote. 
It  is  necessary,  therefore,  in  order  to  satisfy  the  statute,  to  show  further 
that  the  house  is  of  that  clear  yearly  value,  and  for  that  purpose  it  is 
found  in  the  case  before  us  that  10/.  per  annum  is  the  fair  rent  of  the  pre* 
mises.  And  whether  this  is  proof  of  the  clear  yearly  value,  is  the  ques- 
tion before  us. 

There  is  some  difficulty  in  ascertaining  the  true  meaning  of  the  act  in 
the  use  of  this  expression.  Where  the  right  to  vote  depended,  as  it  did 
formerly,  on  property  *only,  there  was  no  difficulty  in  discovering  .^^i  p^ 
the  clear  yearly  value.  Thus,  where  the  statute  8  Hen.  6,  c.  7,  ■• 
ordained  that  the  knights  of  the  shires  should  be  chosen  by  people 
*' whereof  every  one  shall  have  free  tenement  to  the  value  of  40^.  by  the 
year  at  the  least  above  all  charges ;"  and  again,  where  the  18  G.  2,  c.  18, 
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8.  5,  has  enacted  that  no  person  shall  vote  without  having  freehold  «of 
the  clear  yearly  value  of  40^.,  over  and  above  all  rents  and  charges  pay- 
able out  of  or  in  respect  of  the  same ;"  it  was  easy  to  prove  the  yearly 
value  to  the  owner,  more  especially  when  the  sixth  section  of  the  latter 
act  had  defined  the  nature  of  the  charges  intended  to  be  deducted,  by 
enacting  that  <<  no  public  or  parliamentary  tax,  nor  any  rate  or  assess- 
ment whatever,  should  be  deemed  to  be  any  charge  payable  out  of  of  in 
respect  of  any  freehold  estate  within  the  meaning  of  the  act."  But,  in 
the  present  case,  the  legislature  has  created  a  new  qualification  for  voting; 
namely,  that  of  the  occupier,  as  tenant,  of  a  house  of  the  clear  yearly 
value  of  not  less  than  10/. ;  applying  to  the  case  of  the  tenant  a  descrip- 
tion or  definition,  which,  in  strictness  of  language,  and  under  former 
enactments,  belonged  exclusively  to  the  owner  of  the  property.  For,  in 
strict  propriety  of  language,  although  the  rent  may  be  a  fair  criterion  of 
the  value  to  the  landlord,  it  cannot  be  so  to  the  tenant ;  the  value  in  the 
case  of  the  latter  depending  on  the  use  to  which  he  puts  it,  the  profit  he 
makes  by  his  occupation,  and  other  circumstances  that  exist  in  each  case, 
quite  independently  of  his  paying  10/.  a  year  rent  to  the  landlord.  But 
we  think  it  obvious  the  legislature  could  never  have  intended  that  the 
right  of  a  tenant  to  vote  should  depend  upon  calculations  so  nice,  artifi- 
cial, and  difficult  of  application.  And  although  it  may  not  be  easy  to 
give  efifect  to  all  the  words  of  the  section,  we  think  they  may  well  bear 
*21fil  ^^^  *meaning,  that  where  a  house  is  occupied  by  a  tenant  at  the 
•*  clear  annual  rent  of  10/.,  if  such  house  is  fairly  worth  that  rent  to 
any  one  wanting  to  occupy  it,  if  the  house  would  generally  fetch  such 
rent,  the  occupation  is  that  of  a  house  of  the  clear  yearly  value  of  not 
less  than  10/.,  so  far  as  the  tenant  is  concerned.  For,  we  think  the  legis- 
lature intended  that  any  person  who  is  in  such  a  condition,  both  as  to 
credit  and  circumstances,  as  to  be  allowed  by  the  owner  of  a  house 
which  is  fairly  worth  the  clear  sum  of  10/.  to  rent  by  the  year,  to  become 
his  tenant  thereof,  is  a  fit  person  also  to  have  a  vote  in  the  election  of  a 
member  of  parliament  for  a  borough. 

In  the  course  of  the  argument  we  were  referred  to  cases  of  rating  under 
the  settlement  act,  13  &  14  Car.  2,  c.  12.  But  we  think  the  appellant  can 
derive  no  benefit  from  those  cases.  The  rateable  value  of  property  has 
generally  been  considered  that  which  it  would  fairly  let  for,  the  tenant 
bearing  all  such  public  burdens  as  by  law  attach  to  his  occupation.  And 
in  consequence  of  disputes  as  to  the  principle  upon  which  properties 
more  or  less  perishable  should  be  rated,  the  statute  6  &7  W.  4,  c.  96,  was 
passed,  and  that  statute  prescribed  the  mode  of  ascertaining  the  rateable 
value  of  all  kinds  of  property,  viz.,  that  it  should  be  the  net  annual  value 
lefl,  after  making  certain  deductions  specified  in  the  act  from  the  rent 
that  could  be  obtained  for  it ;  and,  if  we  had  found  in  the  2  W.  4,  c.  45, 
8.  27,  the  expression  "rateable  value,"  we  must  have  ascertained  such 
value  by  applying  the  rule  laid  down  by  the  6  &  7  W.  4,  c.  96.     But  the 
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expression  which  we  have  to  construe  is  "clear  yearly  value,"  without 
any  direction  as  to  the  mode  of  ascertaining  it.  The  consideration  of 
these  statutes,  therefore,  made  entirely  diverso  intuitu,  does  not,  as  we 
•conceive,  militate  against  the  principle  we  have  laid  *down  as  r«o|7 
'  that  which  ought  to  govern  the  interpretation  of  the  twenty* 
seventh  section  of  the  2  W.  4,  c.  45.  And,  for  these  reasons,  we  think 
the  decision  of  the  revising  barrister  ought  to  be  affirmed. 

Decision  affirmed* 


COI/nTY   of   CHESTER,   NORTHERN   DIVISION. 

JAMES  MURRAY,  AppeUant;  JOHN  THORNILEY,  Respondent. 

Feb.  23. 

The  words  **  actual  possession,"  in  the  2  W.  4,  c  46,  s.  36,  mean  a  possession  in  fact,  as  con* 

tndistinguiBhed  fironi  a  possession  in  law. 
Therefore,  a  grantee  of  a  rent-charge  is  not  entiUed  to  he  registered,  onless  he  has  been  in  tho 

actual  receipt  of  it  for  six  months  before  the  last  day  of  July. 

John  Thornilcy  objected  to  the  names  of  James  Murray  and  Wil « 
liam  McConnell  being  retained  in  the  list  of  voters  for  the  township  of 
Stockport,  in  respect  of  the  qualification  following  : 


• 

Namre  of 

Name. 

Place  of  Abode. 

Qualification. 

Where  •itnate,  Ac. 

James  Murray. 

Apsley  Place, 

Undivided    share 

Giles  Bury,  Jo- 

Ardwick, 

of  freehold  rent- 

seph      Bury, 

Manchester. 

charge. 

and  Thomas 
Speel,  owners 
of  the  pro- 
perty out  of 
which  same  is 
issuing:  situ- 
ation, No.  15, 
Higher  HUl- 
gate,  Stock- 
port 

William  M<ConnelL 

The  Polygon, 

Undivided    share 

GUes  Bury,  Jo- 

Ardwick, 

of  freehold  rent- 

seph      Bury, 

near  Manches- 

charge. 

and   Thomas 

ter. 

Speel,  owners 
of  the  pro- 
perty  out  of 

which  same  is 
issuing:  situ- 
ation, Na  15, 
Higher  Hill- 
gate,    Stock- 

port 
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•2181  *^  grant  and  conveyance  to  the  said  James  Murray  and  Wil- 
■'  liam  McConnell,  and  their  heirs,  of  a  rent  of  6/.  3s.,  issuing  out 
of  freehold  lands  of  adequate  value,  was  produced,  dated  the  29th  of  Jan- 
uary, 1845.  This  rent-charge  had  been  created  by  a  deed  dated  the 
28di  of  January,  1845,  by  which  it  was  granted  as  follows  : — «<  One  clear 
yearly  rent'Charge  or  sum  of  6/.  35.,  on  the  1st  of  January  in  every  year, 
the  first  payment  to  become  due  and  be  made  on  the  1st  of  Januaiy  then 
next  ensuing." 

It  was  objected,  that  a  rent  was  an  incorporeal  hereditament,  and  as 
such  was  not  capable  of  being  possessed,  except  by  the  act  of  receiving ; 
or  that,  at  all  events,  the  claimants  could  not  b^  said  to  be  possessed,  or 
in  the  actual  receipt  of  the  rent  until  it  became  due ;  and  that,  inasmuch 
as  the  first  payment  of  the  said  rent  would  not  become  due  until  the  1st 
of  January,  1846,  the  claimants  had  not  been  possessed  of  the  heredita- 
ments in  respect  of  which  they  claimed  to  be  registered,  for  six  calendar 
months  previous  to  the  last  day  of  July,  1845,  as  required  by  the  2  W.  4, 
c.  45,  s.  26. 

The  decision  upon  the  whole  case  was,  that  the  names  of  the  said 
James  Murray  and  William  McConnell  should  be  expunged  from  the  fist 
of  claimants  for  the  said  township  ;  and  the  decision  upon  the  point  of 
law  in  question  was,  that  the  said  claimants  had  not  been  possessed,  or 
m  the  actual  receipt  of  the  said  rent-charge  in  respect  of  which  they 
claimed  to  be  registered,  for  six  calendar  months  next  previous  to  the 
last  day  of  July,  1845. 

If  the  court  shall  be  of  opinion  that  the  said  decisions  were  vnrong,  then 
the  names  of  the  said  claimants  are  to  be  inserted  in  the  list  of  voters 
for  the  said  township  :  if  otherwise,  then  the  appeal  is  to  be  dismissed. 

*2191        *'^^®  ^^^®  ^^^  argued  in  Hilary  term  last.(a) 

Cockbamy  (with  whom  was  Kinglake,  Seijt.,)  for  the  appellant. 
The  question  arises  upon  the  2  W.  4,  c.  45,  s.  26.(6)  The  rent-charge  vas 
created  by  a  deed  bearing  date  the  1st  of  January,  1845,  though  the  grantee 
can  receive  .no  payment  under  it  until  the  1st  of  January,  1846.  The 
grantee  is  possessed  of  the  rent-charge  from  the  moment  he  has  an  in- 
choate right.     The  object  of  the  statute  is  sufficiently  insured  by  such  a 

(a)  Before  Tindal,  C.  J.,  and  Crenwell  and  Erie,  Ja 

(6)  Which  enacti,  **  that  notwithstanding  any  thing  hereinbefore  contained,  no  yeno^ 
shall  be  entitled  to  vote  in  the  election  of  a  knight  or  knights  of  the  shire  to  senre  in  anj  ^ 
tore  |>arliament,  unless  he  shall  have  been  duly  registered  according  to  the  provisions  bneis- 
aftor  contained :  and  that  no  person  shall  be  so  registered  in  any  year  in  respect  of  his  estgte 
or  interest  in  any  lands  or  tenements,  as  a  freeholder,  copyholder,  customary  tenant,  or  teo- 
an't  in  ancient  demesne,  unless  he  shaU  have  been  in  the  actual  possession  thereof,  or  in  the 
receipt  of  the  rents  and  profits  thereof  for  his  own  use,  for  six  c^endar  months  at  least  next 
previous  to  the  last  day  of  July  in  such  year,  which  said  period  of  six  calendar  months  ihaU 
be  suffident,  any  statute  to  the  contrary  notwithstanding ;  and  that  no  person  shaU  be  so  re- 
gistered in  any  year  in  respect  of  any  lands  or  tenements  held  by  him  as  such  lessee  or  se- 
aignee,  or  as  such  occupier  and  tenant  as  aforesaid,  unless  he  shaU  have  been  in  the  actual  poe* 
session  thereof,  or  in  the  receipt  of  the  rents  and  profits  thereof  to  his  own  use,  as  the  case  ranj 
require,  for  twelve  calendar  months  next  previous  to  the  last  day  of  July  in  such  year/'  dec. 
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possession ;  and  the  court  will  not  Encourage  any  subtleties  in  its  con- 
struction. Suppose  a  man  purchase  an  estate,  would  he  be  the  less  pos- 
sessed of  it,  because  no  rent  might  be  payable  by  the  tenants  for  a  year 
from  the  execution  of  the  conveyance  ?  The  grantee  of  the  rent-charge 
is  clearly  as  much  possessed  of  the  thing  granted  the  moment  the  deed  is 
executed,  as  he  will  be  at  the  end  of  a  year. 

Wdsby,  for  the  respondent.  The  decision  of  the  revising  barrister  is 
perfectly  correct.  There  was  no  rent  *due,  nor  had  there  been  r«oon 
any  receipt  of  any  thing  in  the  nature  of  rent  under  this  deed,  ^ 
until  after  the  registration.  The  framers  of  the  statute  clearly  had  not  at 
the  time  incorporeal  hereditaments  in  their  minds :  but  the  court  will  con- 
strue possession  of  a  rent-charge  to  mean  actual  seisin;  and  it  is  submitted 
there  can  be  no  seisin  of  rent  until  the  rent-day  has  arrived,  or  unless 
some  payment  has  been  made  in  anticipation.  In  Gilbert  on  Rents,  p. 
38,  it  is  said :  <<  A  rent-charge  and  rent-seek  differ  only  in  this,  that  the 
grantee  has  a  remedy  for  the  recovery  of  the  former  without  an  actual 
seisin,  but  not  for  "die  latter."  And  in  a  subsequent  part,(a)  speaking  of 
the  remedy,  the  learned  author  says :  «  This  writ  of  assize  restores  the 
party  to  the  actual  seisin  in  the  freehold  •  •  •  *  and  consequently,  the 
party  that  brings  this  writ  must  found  it  upon  an  actual  seisin^  of  which 
he  has  been  divested,  for  otherwise  this  remedy  is  not  commensurate  to 
his  case.  *  *  *  There  must  be  an  actual  seisin  of  the  reijt  in  the  case 
of  rent  services  to  ground  an  assize,  because  this  is  a  remedy  for  the 
restitution  of  the  freehold  of  which  the  party  was  once  in  seisin  or  pos- 
session. *  *  *  Therefore,  if  there  be  lord  and  tenant  by  rent-service, 
and  the  lord  grants  the  services  to  another,  and  the  tenant  attorns  by  a 
penny,  and  the  grantee  afterwards  distrains  for  the  rent  in  arrear,  and  the 
tenant  rescues  the  distress,  yet  the  grantee  shall  have  no  assize  for  the 
rent,  but  a  writ  of  rescue,  because  the  penny  was  given  in  the  name  of 
attornment,  which  only  shows  the  tenant's  concurrence  to  the  grant,  and 
that  he  is  willing  to  pay  the  rent  when  it  becomes  due  to  the  grantee,  as 
he  formerly  did  to  his  first  lord.  But,  as  such  concurrence  or  approba- 
tion of  the  tenant  only  obliges  him  to  pay  the  rent  when  it  becomes  due ; 
but  does  not  give  *the  grantee  an  actual  seisin  before  it  is  paid  rtooi 
him,  consequently  there  can  be  no  disseisin  of  a  thing  of  which 
a  man  was  never  in  possession.  But,  if  the  penny  had  been  given  by  way 
of  seisin  of  the  rent,  that  had  been  sufficient  to  ground  an  assize,  because 
here  the  grantee  is  put  in  possession  of  the  rent  by  the  tenant  himself; 
and  therefore,  if  the  possession  be  violated,  the  grantee  may  have  his 
assize,  which  is  the  proper  method  or  remedy  to  restore  that  possession." 
[TiNDAL,  C.  J.,  referred  to  Comyn's  Digest,  tit.  Seisin  (C),  where  the  older 
authorities  are  collected.]  Many  authorities  are  also  to  be  found  in 
Brooke's  Abridgment,  tits.  *dssize  and  Seisin^  and  also  in  Viner's  Abridg- 
ment, tit.  Seisin  (A.).    This  may  also  be  tested  by  the  application  of  the 

(a)  PifM  106^  et  if}. 
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doctrine  of  possessio  Jratris.  Lord  Coke,  commenting  on  the  words  of 
the  eighth  section  of  Littleton,  ^^Seisie  de  ierres  en  Jee-simpley^^  says:(a) 
(( These  words  exclude  a  seisin  in  fee-tail,  albeit  he  hath  a  fee-simple 
expectant.  And  therefore,  if  lands  be  given  to  a  man  and  his  wife,  and 
to  the  heirs  of  their  two  bodies,  the  remainder  to  the  heirs  of  the  husband, 
and  they  have  issue  a  son,  and  the  wife  dieth,  and  he  taketh  another  wife, 
and  hath  issue  a  son,  the  father  dieth,  the  eldest  son  entreth,  and  dieth 
without  issue,  the  second  brother  of  the  half-blood  shall  inherit ;  because 
the  eldest  son  by  his  entry  was  not  actually  seised  of  the  fee-simple, 
being  expectant  but  only  of  the  fee-tail.  And  the  rule  is,  that  possessio 
fratris  defeodo  simplicifacU  sororem  esse  lueredumy  and  here  the  eldest 
son  is  not  possessed  of  the  fee-simple,  but  of  the  estate-tail.  And, 
where  Littleton  speaketh  only  of  lands,  yet  there  shall  be  possessio  fratris 
of  an  use,  of  a  seignory,  a  rent,  an  advowson,  and  of  other  hereditaments." 
The  3  &  4  W.  4,  c.  27,  applies  to  incorporeal  hereditaments :  under  that 
act  the  period  of  limitation  would  commence  from  the  last  legal 
*222i     *r®D^"^*yj  ^r  the  last  receipt  of  rent ;  and  the  same  construction 

^    must  be  put  upon  this  act.     The  reform  act  does  not  recognise 
inchoate  rights. 

Cockbuniy  in  reply.  Actual  seisin  is  not  necessary.  A  seisin  in  law 
is  sufficient  to  sustain  a  distress,(6)  and  all  that  can  be  required  to  satisfy 
the  words  of  this  act :  it  is  enough  if  the  grantee  has  a  coaiplete  title  to 
the  rent-charge  for  a  period  of  six  months  before  the  last  day  of  July. 
The  effect  of  grants  of  this  sort  as  qualifications  to  vote,  was  considered 
under  the  3  G.  3,  c.  24,  which  is  now  repealed.  That  act  was  intituled 
«An  act  to  prevent  fraudulent  and  occasional  votes  in  the  elections  of 
knights  of  the  shire  and  of  members  for  cities  and  towns  which  are  coun- 
ties of  themselves,  so  far  as  relates  to  the  right  of  voting  by  virtue  of  an 
annuity  or  rent-charge :"  and  s.  3  enacted  that  no  person  should  vote 
in  respect  thereof,  unless  a  memorial  of  the  grant  of  such  annuity  or  rent- 
charge  should  have  been  registered  twelve  calendar  months  before  the 
election.  All  that  that  act,  like  the  present,  intended  to  secure,  was, 
that  the  grant  should  have  been  in  existence  a  given  time. 

Cur.  adv.  tmU, 
TiNDAL,  C.  J.,  now  delivered  the  opinion  of  the  court.  In  this  case 
the  claim  to  the  right  to  vote  was  made  in  respect  of  a  freehold  rent- 
charge.  The  rent-charge  was  created  by  deed,  bearing  date  the  28th  of 
January,  1845,  by  which  the  same  was  made  payable  on  the  1st  day  of 
January  in  every  year,  the  first  payment  to  become  due  and  be  made  on 
the  1st  day  of  January,  1846.  The  objection  taken  before  the  revising 
*2231    '^^''"^^^  ^^9  ^^^  ^^  claimant  had  no  title  to  be  put  *upon  the 

^    register,  inasmuch  as  he  had  not  been  « in  the  actual  possession, 
or  in  the  receipt  of  the  rents  and  profits  for  his  own  use  for  six  calendar 

(a)  Co.  LHt  U,  b. 

lb)  Com.  Dig.  antm  (B.). 
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months  at  least  next  previous  to  the  last  day  of  July"  next  preceding  the 
registration,  as  required  by  the  twenty-sixth  section  of  the  2  W.  4,  c.  45. 
The  revising  barrister  allowed  the  objection,  and  directed  the  name  of  the 
claimant  to  be  expunged ;  and,  after  the  argument  which  has  been  heard, 
it  appears  to  my  brothers  Cresswell  and  Erle,  and  to  myself,  that  the 
decision  of  the  revising  barrister  is  right.  My  brother  Maule,  not  hav- 
ing been  present  during  the  whole  of  the  argument,  declines  giving  any 
opinion. 

It  was  contended  on  the  part  of  the  appellant,  that  he  had  the  complete 
right  to  the  rent-charge  from  the  time  of  the  execution  of  the  deed  by 
^hich  it  was  granted,  and  that  he  had  the  actual  possession  also  within 
the  meaning  of  the  statute,  because  he  had  all  the  possession  of  which  the 
subject-matter  is  capable  before  the  first  day  of  payment  had  actually 
arrived.  The  question  undoubtedly  turns  upon  the  meaning  of  the  words 
<< actual  possession;"  and  we  think  those  words  mean  a  possession  in 
fact,  as  contradistinguished  from  a  possession  in  law;  and  that,  as  the 
possession  in  fact  of  a  rent-charge  must  be  the  actual  manual  receipt  of 
the  rent  itself,  or  some  part  of  it,  or  of  something  in  lieu  of  it,  so  there 
could  be  no  such  possession  in  fact  in  this  case,  where  the  first  payment 
of  the  rent  did  not  become  due  until  after  the  expiration  of  the  month 
of  July,  and  where  nothing  whatever  took  place  but  the  mere  execution  of 
the  deed.  There  is  a  long  course  of  authorities  fully  establishing  the  dis- 
tinction between  a  possession  or  seisin  in  fact  of  a  rent-charge,  and  a 
possession  or  seisin  in  law.  Littleton,  §  235,  is  an  authority  in  point : 
«  And  so  it  is,  if  a  man  grant  by  his  deed  a  yearly  rent  issuing  out  of  his 
land  to  another,  &c.,  if  the  grantor  thereafter  pay  to  the  grantee  a  penny 
*or  a  halfpenny,  in  name  of  seisin  of  the  rent,  then,  if  after  the  r*ooA 
next  day  of  payment  the  rent  be  denied,  the  grantee  may  have  *- 
an  assize,  or  else  not,"  &c. :  and  Lord  Coke,  in  his  commentary  on  this 
passage,  is  equally  decisive :  « By  this,  &c.,  is  implied,  that  the  grant 
and  delivery  of  the  deed  is  no  seisin  of  the  rent ;  and  that  a  seisin  in 
law,  which  the  grantee  hath  by  the  grant,  is  not  sufficient  to  maintain  an 
assize,  or  any  other  real  action,  but  there  must  be  an  actual  seisin."((») 
And  in  Com.  Dig.  tit.  Seisin^  (C.)  and  (D.),  the  older  authorities  are 
brought  together,  establishing  the  distinction  in  this  respect  between  a 
seisin  in  law  and  a  seisin  in  fact,  or,  as  it  is  called,  an  actual  seisin. 
And  this  appears  more  distinctly  in  the  commentary  of  Lord  Coke  on  the 
eighth  section  of  Littleton,  which  relates  to  the  doctrine  of  possessio  fro- 
<m,  where  Lord  Coke  says,(6)  «  What  then  is  the  law  of  a  rent,  advow- 
son,  or  such  things  that  lie  in  grant?  If  a  rent  or  an  advowson  do 
descend  to  the  elder  son,  and  he  dieth  before  he  hath  seisin  of  the  rent, 
or  present  to  the  church,  the  rent  or  advowson  shall  descend  to  the 
youngest  son,  [that  is  by  the  other  venter,]  for  that  he  must  make  himself 

(a)  See  Co.  Litt  160,  a.  (6)  See  Co.  Litt  15,  b. 
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heir  to  his  father."  And,  although  Lord  Coke  there  distinguishes  the 
law  as  to  the  case  of  tenant  by  the  curtesy,  where,  in  favour  of  that  estate, 
the  husband  shall  have  the  rent,  although  his  wife  dies  before  the  rent 
day,  it  makes  no  difference  as  to  the  present  argument.  The  actual  pos- 
session of  rent  being,  therefore,  a  weli-known  legal  phrase  or  expression, 
the  legislature  cannot  be  taken  to  have  used  it  in  any  other  than  such 
well-known  sense,  that  is,  as  contradistinguished  from  such  possession  in 
law,  or  right  to  the  rent-charge,  as  the  bare  delivery  of  the  deed  of  grant 
would  confer.  And,  when  it  is  said  that  the  authorities  only  show  that 
«o25i  *such  seisin  in  fact  is  necessary  in  order  to  maintain  an  assize, 
or  make  a  possessio  Jratrisy  but  that  it  by  no  means  follows  that 
it  is  necessary  to  confer  a  vote,  the  answer  is,  that  it  is  a  mere  assump- 
tion on  the  part  of  the  appellant  that  the  expression  is  used  in  the  statute 
in  a  limited  and  restricted  sense ;  and,  at  all  events,  the  burden  of  prov- 
ing this  is  cast  upon  the  appellant ;  the  statute  having  applied  the  expres- 
sion to  the  right  of  the  claimant  to  be  put  upon  the  register.  And,  as  it 
is  quite  clear,  that,  in  the  case  of  land,  there  must  be  more  than  the  exe- 
cution of  the  conveyance, — that  there  must  be  actual  possession  or  receipt 
of  the  rents  and  profits, — there  seems  no  reason  why,  in  the  case  of  an 
incorporeal  hereditament,  to  which  the  provision  of  the  statute  equally 
applies,  there  should  not  be  such  further  actual  possession  as  the  nature 
of  the  subject  itself  is  capable  of.  And,  accordingly,  by  various  statutes 
before  the  statute  2  W.  4,  the  legislature  has  made  a  similar  provision,  in 
the  very  same  terms,  for  the  prevention  of  the  occasional  acquirements  of 
freeholds  for  the  purpose  of  voting.  Such  are  the  18  G.  2,  c.  18,  s.  5, 
requiring  such  actual  possession  for  twelve  calendar  months  before  the 
election.  Again,  the  3  G.  3,  c.  24,  which,  after  reciting  that  annuities 
and  rent-charges  are  of  a  private  nature,  and  therefore  liable  to  fraudu- 
lent practices  in  elections,  enacts  that  no  person  shall  vote  in  respect  of 
any  annuity  or  rent-charge,  unless  a  certificate  upon  oath  shall  be  entered, 
twelve  calendar  months  before  the  first  day  of  the  election,  with  the  clerk 
of  the  peace  of  the  county,  and  a  memorial  also  of  the  grant  registered 
with  the  clerk  of  the  peace  for  the  same  period  of  time.  And,  as  this 
statute  is  repealed  by  the  statute  of  6  &  7  Vict.  c.  18,  s.  72,  and  no  other 
provision  enacted  in  lieu  of  it,  it  may  well  be  inferred,  that,  under  the 
2  W.  4,  c.  45,  s.  26,  the  legislature  intended  something  more  than  the 
mooai  niere  production  of  the  deed,  by  requiring  actual  possession  for 
-*  *six  calendar  months.  We  therefore  think  the  decision  is  right, 
and  affirm  the  same.  Decision  affirmed. 
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BOROUGH    OF  DARTMOUTH. 

JOHN  KNOWLES,  Appellant;  JOHN  BROOKING,  Respondent.  Fd).  23. 

A  notice  of  objectioD,  pursaant  to  the  6  ds  7  Vict,  c  18,  a.  17,  (a)  ached.  (6.),  Nos.  10,  11» 
ngned  by  the  objector,  with  the  addition  of  hia  true  place  of  abode,  is  sufficient,  notwith- 
standing it  diliers  from  that  erroneously  placed  against  his  name  in  the  list  of  voters.  Per 
Tindal,  C.  J.,  and  Coltman  and  Erie,  Js. ;  dituntUntey  Maule,  J. 

John  Brooking,  on  the  list  of  persons  entitled  to  vote  in  respect  of 
property  occupied  within  the  parish  of  St.  Saviour's,  in  the  borough  of 
Dartmouth,  objected  to  the  name  of  John  Knowles  being  retained  in  the 
said  list. 

The  notice  of  objection  sent  to  the  said  John  Knowles  by  the  said  John 
Brooking  was  as  follows : — 

"To  Mr.  John  Knowles, 

« I  hereby  give  you  notice  that  I  object  to  your  name  being  retained 
on  the  list  of  persons  entitled  to  *vote  in  the  election  of  a  mem-  rtoo^ 
ber  for  the  borough  of  Clifton-Dartmouth-Hardness. 

"Dated  this  22d  day  of  August,  1845. 

(Signed)  "John  Brooking, 

"  Of  Higher  street,  Dartmouth,  on  the  list  of  voters* 

for  the  parish  of  St.  Saviour's." 

A  notice,  similarly  signed,  was  sent  by  the  said  John  Brooking  to  the 
overseers  of  St.  Saviour's. 

The  place  of  abode  of  the  said  John  Brooking  was  stated  in  the  said 
list  to  be  New  Road.  The  said  John  Brooking  had  offices  in  New  Road, 
and  a  servant  lived  in  the  house  to  look  after  them  ;.  but  the  said  John 
Brooking  did  not  live  there,  either  at  the  time  of  the  publication  of  the 
list  by  the  overseers,  or  at  the  time  of  the  service  of  the  notice.  The 
said  John  Brooking's  place  of  abode  was  truly  described  in  the  notices 
of  objection,  and  his  place  of  abode  was  stated  in  the  list  of  voters  for  the 
parish  of  St.  Petrox,  another  of  the  parishes  comprised  within  the  said 
borough,  to  be  in  Higher  street.  It  was  urged,  on  behalf  of  the  said 
John  Knowles,  that  John  Brooking's  place  of  abode  in  the  notice  of  ob- 

(a)  Which  enacts,  <*  That  every  person  whose  name  shall  have  been  inserted  in  any  list  of 
Toter*  for  any  city  or  borough,  may  object  to  any  other  person  as  not  having  been  entitled  on 
the  last  day  of  July  next  preceding,  to  have  his  name  inserted  in  any  list  of  voters  for  the  same 
dty  or  borough ;  and  every  person  so  objecting  shall,  on  or  before  the  25th  day  of  August  in 
that  year,  give  or  cause  to  be  given  a  notice,  according  to  the  form  numbered  10,  in  the  sche- 
dole  (B.),  or  to  the  like  efiect,  to  the  overseers  who  shall  have  made  out  the  list  in  which  the 
Dame  of  the  person  so  objected  to  shall  have  been  inserted;  or,  if  the  person  objected  to  shall 
have  been  inserted  in  the  list  of  freemen  of  any  city  or  borough  except  the  city  of  London,  then 
to  the  town-clerk  of  such  city  or  borough :  and  every  person  so  objecting  shall  also  give  or 
caoae  to  be  left  at  the  place  of  abode  of  the  person  objected  to,  as  stated  in  the  said  list,  a  no- 
tice, according  to  the  form  numbered  1 1,  in  the  said  schedule  (6.) ;  and  every  notice- of  objeo* 
tioo  shall  be  signed  by  the  penon  objecting.'' 
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jection  ought  to  have  been  the  same  as  that  stated  in  the  list  of  St.  Sa- 
viour's, to  which  list  he  referred  in  the  notice.  On  behalf  of  the  said 
John  Brooking,  it  was  contended,  that,  by  giving  his  true  place  of  abode, 
he  had  followed  the  forms  Nos.  10  and  11,  (schedule  B.J,  referred  to  in 
the  seventeenth  section  of  the  registration  act,  6  &  7  Vict.  c.  18,  and  that 
the  notices  were,  therefore,  sufficient. 

The  revising  barrister  decided  that  they  were  sufficient ;  and,  the  quali- 
fication of  the  said  John  Knowles  not  being  proved,  he  erased  the  name 
of  the  said  John  Knowles  from  the  said  list.  The  question  for  the  opinion 
of  the  court  was,  whether  the  said  John  Brooking's  statement  of  the  true 
place  of  his  abode  in  the  said  notices  was,  under  the  circumstances  here- 
*2281  ^^^^^'^''®  *stated,  sufficient  in  law  to  sustain  the  said  notices 
against  the  said  John  Knowles.  If  the  court  are  of  that  opinion, 
the  register  is  to  stanct  without  amendment.  If  the  court  are  of  a  con- 
trary opinion,  then  the  register  is  to  be  amended  by  inserting  the  names 
of  John  Knowles  and  nine  other  persons. 

The  case  was  argued  in  Michaelmas  term  last.(a) 

Kinglake^  Serjt.,  for  the  appellant.     The  place  of  abode  of  the  objector, 
stated  in  a  notice  of  objection  given  pursuant  to  the  6  &  7  Vict.  c.  18, 
s.  17,  should  correspond  with  that  which  appears  affixed  to  his  name  in 
the  list  of  voters.     The  notice  must  show  upon  the  face  of  it  that  the 
party  objecting  is  one  who  has  a  right  to  object.     The  place  of  abode  is 
required  for  the  express  purpose  of  identification.     [Tindal,  C.  J.   So 
that,  if  there  is  a  mistake  in  the  list,  the  party  cannot  rectify  it  in  bis 
notice  ?]     He  may  rectify  it,  as  far  as  he  is  concerned,  by  sending  in  a 
new  claim.     It  is  certainly  much  more  convenient  that  the  description 
should  agree  in  this  manner.     In  Gadshy^  app.,  Warhurtonj  resp.,  7M.  & 
G.  11,  8  Scott,  N.  R.  775,  the  court  seemed  to  have  thought  it  sufficient 
if  the  notice  in  this  respect  followed  the  list,  though  the  description  in 
the  list  might  not  be  quite  so  accurate  as  it  should  be.     The  judgment 
of  Maule,  J.,  in  that  case,  is  quite  decisive  of  the  question.    [Maule,  J. 
What  I  there  meant  to  say,  was,  that  the  introduction  of  the  word  «of" 
refers  it  to  the  place  of  abode  of  the  party,  in  exclusion  of  the  place  from 
which  the  notice  is  dated.]     The  only  object  of  giving  the  place  of  abode 
is,  the  identification  of  the  party.     To  vary  it  will  only  mislead. 
•2291         ^Manningy  Serjt.,  for  the  respondent.     It  is  enough  if  the  ob- 
jector gives  his  true  place  of  abode,  however  mistakenly  he  may 
be  described  in  the  list  of  voters.     [Maule,  J.   Suppose  his  Christian 
namCi  or  his  surname,  or  both,  were  wrongly  stated  in  the  list,  would  a 
notice  signed  with  his  true  name  be  enough  ?]     In  that  case  he  would 
not  be  on  the  list  at  all.     [Maule,  J.  Suppose  he  changed  his  name :  (b) 
would  a  notice  signed  with  his  new  name  be  sufficient  ?]    It  might  or 

(a)  Before  Tindal,  C.  J.,  end  CoUman,  Maule,  and  Erie,  Js. 

(6)  See  Barlow  ▼.  Bateman,  3  P.  Wma.  65  ;  Sir  FraneU  GawdiiU  cate,  Co,  Litt  8,  «*f 
WiUiamg  ▼.  Bryant,  5  M.  dt  W.  447,  7  DowL  P.  C.  503. 
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might  not,  according  to  circumstances.  Upon  the  words  of  the  seven- 
teenth section,  as  well  as  upon  the  form  given  in  schedule  (B.),  Nos.  10 
and  11,  this  notice  is  clearly  sufficient.  The  objector  has  obeyed  the 
statute,  and  he  has  literally  observed  the  form  :  he  was  not  bound  to  adopt 
ihe  blunder  of  the  overseers.  A  frivolous  objector  is  liable  to  be  visited 
with  costs. (a)  That  provision  might  be  rendered  futile,  if  a  false  ad- 
dress may  be  adopted.  [Tindal,  C.  J.,  pointed  out  the  distinction  in 
the  mode  of  stating  the  abode  in  Nos.  4  and  5  in  schedule  (A.)]  Any 
one  reading  the  notice  would  naturally  infer  from  it  that  the  objector  re- 
sided at  the  place  therein  mentioned  at  the  time  of  giving  the  notice. 
Kinglake,  Serjt.,  was  heard  in  reply. 

Cur.  adv,  vult. 
There  being  a  difference  amongst  the  judges,  they  now  delivered  their 
opinions  seriatim,  4 

Tindal,  C.  J.  The  question  reserved  for  our  determination  by  the  re- 
vising barrister  in  this  case,  is,  whether  the  notices  of  objection  against 
the  name  of  a  *person  being  retained  on  the  list  of  voters  for  a  r*2^0 
borough,  which  notices  were  signed  by  the  objector,  with  the  ad-  '• 
dition  of  his  true  place  of  abode,  as  it  was  at  the  time  of  giving  the  no- 
tice, but  differing  from  the  place  of  abode  w^hich  was  inserted  against  his 
name  on  the  list  of  voters,  are  sufficient.  The  revising  barrister  held  the 
notices  to  be  sufficient ;  and,  although  the  question  may  be  subject  to  con- 
siderable doubt,  and  one  of  my  learned  brothers,  for  whose  judgment  I 
entertain  the  greatest  respect,  thinks  differently,  the  opinion  at  which 
I  have  been  compelled  to  arrive  is,  that  the  revising  barrister's  decision 
was  right. 

The  forms  of  the  two  notices  upon  which  the  precise  question  turns, 
are  those  numbered  10  and  11  in  the  schedule  (B.)  in  the  registration  act, 
(6  &  7  Vict.  c.  18,)  and  it  is  upon  the  construction  of  those  forms  that  the 
question  must  mainly  turn.  But  it  may  receive  some  light  from  the  con- 
sideration of  the  forms  numbered  4  and  5  in  schedule  (A.)  of  the  same 
act,  and  also  from  the  same  forms  (since  repealed)  given  in  schedules  H. 
and  I.  of  the  statute  2  W.  4,  c.  45.  The  forms  in  question,  numbered 
10  and  11  in  schedule  (B.),   each  concludes  thus:  "Signed  A.  B.  of 

[/j/ace  of  a6od€,]  on  the  list  of  voters  for  the  parish  of ."     And  the 

appellant  contends  that  these  latter  words,  «<  on  the  list  of  voters  for  the 

parish  of ,"  operate  as  a  direction  or  requisition  to  the  objector  that  he 

must  fill  up  his  place  of  abode  by  inserting  the  place  of  abode  which  is 
against  his  name  in  the  list  of  voters.  The  respondent,  on  the  other 
hand,  contends  that  the  words  mean  no  more  than  a  simple  allegation  that 
the  objector's  name  is  on  the  list  of  voters,  as  it  was  required  that  he 
should  be  by  the  seventeenth  section  of  the  6  &  7  Vict.  c.  18  ;  for,  it  is  to  be 
observed  that  the  seventeenth  section  requires  only  that  the  name  of  the 
objector  shall  have  been  inserted  in  the  list  of  voters  for  the  borough,  and 

(a)6  &  7  Vict,  c  18,  8.  46. 

h2 


Ml        Knowles,  App.  Brooking,  Resp.  H.  V.  1846. 

♦231'  ^^*  ^^  ^^^'^  6^^^  ^'^^  notice  of  objection  to  the  *overseers  «  accord- 
ing to  the  form  numbered  10  in  the  schedule  (B.J,  or  to  the  like 
effect ;"  and  that  he  shall  also  cause  to  be  given,  or  left  at  the  place  of 
abode  of  the  person  objected  to^  as  stated  in  the  said  listy  «  a  notice  accord- 
ing to  the  form  numbered  11  in  the  said  schedule ;"  so  that  the  question 
substantially  turns  upon  the  construction  of  the  forms  so  referred  to,  and 
given  in  the  schedule. 

And  it  appears  to  me,  that,  looking  at  the  concluding  words  of  those 
two  forms,  they  do  not  in  any  manner  qualify  the  sense  of  what  preceded, 
namely,  "  place  of  abode,"  nor  in  any  manner  refer  to  the  place  of  abode 
contained  in  the  list  of  voters ;  but  that  the  whole  sentence  is  satisfied, 
if  the  true  place  of  abode  of  the  objector,  at  the  time  of  giving  the  no- 
tice, is  inserted  therein.  The  words  between  the  parentheses  are  only 
«  place  of  abode ;"  words  which,  taken  absolutely  and  by  themselves,  and 
in  their  natural  sense,  would  denote  the  then  place  of  abode  of  the  party 
objecting ;  for,  the  words  between  the  parentheses  are  not  «  place  of 
abode  on  the  list  of  voters,"  which  would  necessarily  require  the  con- 
struction contended  for  by  the  appellant ;  nor  are  the  words  «  as  on  the  list 
of  voters,"  which  latter  form  would  have  also  necessarily  required  the 
same  construction :  but  the  words  within  the  parentheses  are  simply 
"  place  of  abode,"  and  the  words  that  follow  contain  a  separate  and  dis- 
tinct proposition  that  such  name^  not  such  place  of  ahode^  is  to  be  found 
on  the  list  of  voters.  And  it  appears  to  me  to  confirm  this  construction 
of  the  form  in  the  schedule,  that,  in  the  seventeenth  section,  which  gives 
these  two  forms  of  notice,  the  notice  which  is  to  be  given  to  the  party  is 
directed  to  be  left  at  the  place  of  abode  of  the  person  objected  to,  as 
stated  in  the  list :  whereas  the  form  itself,  when  referring  to  the  place  of 
abode  of  the  objector,  says  no  more  than  "place  of  abode;"  and,  as  the 
*2S21  ^^"^  itself  *may  be  considered  as  if  it  were  actually  inserted  in 
the  body  of  the  seventeenth  section,  this  distinction  in  the  lan- 
guage of  the  legislature,  with  respect  to  the  place  of  abode  of  the  person  ob- 
jecting, and  thatof  the  person  objected  to,  still  further  sanctions  the  difference 
of  interpretation  to  be  put  upon  the  two.  And,  further,  upon  referring  to  the 
forms  of  the  corresponding  notices,  asgivenby  schedule  (A.)  of  the  same  act, 
in  the  case  of  objections  to  the  names  of  voters  being  retained  upon  the  re- 
gister for  the  county,  this  view  of  the  subject  appears  to  be  confirmed ;  for, 
schedule  (A.),  No.  4,  which  is  the  form  of  notice  to  be  given  to  the  over- 
seers, contains  two  columns,  the  first  headed,  (« Christian  and  surname 
of  the  voter  objected  to,  as  described  in  the  list  or  register ;"  the  second 
column,  «  Place  of  abode,  as  described."  But  the  signature  of  the  ob- 
jector himself  is  only  required  to  be  "A.  B.  [place  of  aftorfe,"]  simply, 
and  nothing  more.  In  that  form,  therefore,  the  place  of  abode  of  the 
objector  must,  in  its  natural  sense,  be  construed  the  place  of  abode  of 
which  he  then  is,  and  no  other ;  more  particularly  when  contrasted  with 
the  requisition  as  to  the  place  of  abode  of  the  party  objected  to,  which 
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is  required  to  be  stated  as  «  described  in  the  register."  The  form  which 
immediately  follows,  schedule  (A.),  No.  5,  which  is  to  be  given  to  the 
party  objected  to,  leads  to  the  same  conclusion.  The  name  and  place 
of  abode  of  the  party  objected  to  are  required  to  be  inserted  «  as  de- 
scribed in  the  list :"  the  name  of  the  objector  is  to  be  signed  <<  A.  B.,  of 

[place  of  abode^]  on  the  register  of  voters  for  the  parish  of ."     It  is 

this  form  of  notice  (No,  5)  to  which  the  words  are  for  the  first  time  sub- 
joined, "on  the  list  of  voters  for  the  parish  of ."  In  all  the  preced- 
ing farms  of  notice  of  objection,  both  that  given  to  the  overseers  (No.  4,) 
and  also  in  all  the  forms  of  notices  of  objection  given  under  the  former 
statute,  2  W.  4,  c.  45,  the  *signature  is  directed  to  be,  «<  A.  B.,  r^noo 
of  [place  of  abodcy^^]  and  nothing  more.  And,  if  the  notices  of 
objection  under  the  statute  of  W.  4,  whilst  those  forms  remained  in  force, 
and  the  notice  of  objection  to  be  given  to  the  overseers  under  schedule 
(A.),  No.  4,  in  the  registration  act,  are  all  satisfied  by  adding  the  place 
of  abode  of  the  objector  at  the  time,  (no  more  than  the  simple  place  of 
abode  being  required  by  any  words  in  those  cases,)  there  is  surely  nothing 
in  the  reason  of  the  thing  which  would  call  for  the  insertion  of  the  very  same 
place  of  abode  of  the  objector  as  that  in  the  list  of  voters,  in  the  other 
remaining  forms  given  by  the  statute ;  and  certainly  I  cannot  see  such  an 
insertion  is  made  necessary  by  the  enacting  words  of  the  statute,  or  by 
the  forms  given  in  the  schedules.  The  words  "  on  the  list  of  voters" 
appear  to  me  to  be  no  more  than  a  direct  allegation  of  the  existence  of 
the  fact  which  has  been  made  essential  by  the  seventeenth  section,  name- 
ly, that  the  objector's  name  is  on  the  register  for  the  county,  or  the 
list  of  voters  for  the  borough,  (as  the  case  may  be,)  a  fact,  the  truth  of 
which  may  be  determined  by  the  overseers,  by  reference  to  the  register 
or  list,  of  which  a  copy  is  in  their  custody  ;  or  by  the  party  objected  to, 
by  his  inspecting  such  register  or  list,  which  he  is  empowered  by  law  to 
do.  And,  although  it  is  objected,  that,  if  a  new  description  is  given  for 
the  first  time  of  the  objector's  place  of  abode,  it  must  give  rise  to  diffi- 
culty or  confusion,  it  seems  a  sufficient  answer,  that  no  real  difficulty  can 
follow,  unless  there  happens  to  be  more  than  one  voter  upon  the  same  re- 
gister or  list  having  the  same  Christian  name  and  surname ;  for,  if  there 
is  but  one,  he  must  be  the  man  who  objects,  and  no  other,  however  his 
place  of  abode  is  described ;  and,  even  if  there  are  two  or  more,  all  the 
difficulty  will  be  removed  when  the  proper  time  arrives,  namely,  when  the 
case  comes  *before  the  revising  barrister ;  at  which  time  the  iden-  r»234 
tity  of  the  objector  must  be  made  out;  and,  in  the  mean  time, 
the  giving  the  true  place  of  abode  of  the  objector  must  afford  a  better  op- 
portunity of  inquiry  and  communication  than  the  adding  of  the  old  place 
of  abode,  which,  it  must  be  assumed,  from  some  cause  or  other,  is  incor- 
rect at  the  time  of  giving  the  notice.  Upon  the  ground,  therefore,  that 
the  construction  above  given  of  the  forms  of  notice  appears  to  me  the 
most  natural  and  simple,  and  that  it  is  confirmed  by  the  heading  of  the 
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forms  as  above  adverted  to,  I  have  arrived  at  the  conclusion  that  the  de- 
cision of  the  revising  barrister  is  right.  I  forbear  to  enter  upon  an  ex- 
amination of  the  relative  convenience  or  inconvenience  of  either  decision, 
not  only  because  they  appear  to  me  to  be  nearly,  if  not  quite  balanced, 
but  because  I  think,  that,  unless  there  is  some  preponderance  in  that 
respect,  our  determination  ought  to  rest  on  the  words  of  the  statute  itself. 

CoLTMAN,  J.  In  this  case  the  question  has  been  fully  stated  by  my 
Lord  Chief  Justice,  and  I  concur  with  him  in  the  opinion  he  has  ex- 
pressed on  the  subject,  and  in  the  reasons  which  he  has  £Lssigned  for  it. 
I  am  not  able  to  see  any  considerable  advantage  which  the  one  construc- 
tion contended  for  has  over  the  other,  and  therefore  I  think  the  most  plain 
and  natural  meaning  is  that  which  ought  to  be  adopted ;  and  it  seems  to 
me  that  the  words  "  place  of  abode,"  at  the  bottom  of  the  form  No.  10  of 
schedule  B.  of  the  6  &  7  Vict.  c.  18,  in  their  natural  sense,  mean  his  true 
place  of  abode,  and  must  be  so  understood,  unless  there  are  some  words 
of  qualification  added  to  them.  The  following  words,  «  on  (he  list  of 
voters  for  the  parish  of ,"  do  describe  a  quality  of  the  objector  him- 
self, but  not,  as  it  seems  to  me,  a  quality  of  the  place  in  which  he  lives. 
*2?^1  ^^"^  Brooking,  the  objector,  is  truly  said  to  be  on  the  list  of  *voters 
for  the  parish  of  St.  Saviour's  ;  but  it  *  cannot  be  said,  with  any 
propriety  of  language,  that  Higher  street,  Dartmouth,  is  on  the  list  of 
voters  for  the  parish  of  St.  Saviour's.  If  the  intention  of  the  act  had 
been  to  require  the  objector  to  state,  not  his  true  place  of  abode,  but 
the  place  of  abode  described  in  the  list,  it  would  have  said  so  in  plain 
terms,  and  the  form  would  have  been,  "  A.  B.  on  the  list  of  voters  for  the 

parish  of ,"  with  the  parenthesis  "  [place  of  abode  as  described  on  the 

Zw<],"  or  to  that  effect.  And  I  am  the  rather  led  to  the  conclusion  I  have 
come  to  from  the  use  of  terms  to  that  effect  in  the  forms  in  schedule  (A.), 
Nos.  4  and  5;  the  words  used  in  No.  4  being,  "the  place  of  abode  as 
described,"  and  the  words  in  No  5  being,  "  place  of  abode  as  described 
in  the  list."  The  reasons  for  the  construction  I  have  put  on  the  form 
principally  in  question,  have  been  already  stated  with  so  much  distinct- 
ness by  my  lord,  that  it  is  unnecessary  to  add  any  thing  further,  except  to 
say  that  I  fully  concur  in  those  reasons. 

Maule,  J.(a)  This  is  an  appeal  from  the  decision  of  the  revising  bar- 
rister for  the  borough  of  Dartmouth,  who  held  that  the  notices  of  objection 
which  had  been  given  to  the  overseers,  and  to  the  person  objected  to,  were 
sufficient.  These  notices  concluded  with  the  words, « (Signed)  John  Brook- 
ing, of  Higher  street,  Dartmouth,  on  the  list  of  voters  for  the  parish  of  St. 
Saviour's ;"  the  place  of  abode  of  the  objector,  as  mentioned  in  the  list 
of  voters  referred  to,  being  New  Road,  and  not  Higher  street ;  and  the 
fact  being,  that,  although  he  had  offices  in  New  Road,  his  place  of  abode 
was  Higher  street.  The  notices  were  objected  to,  on  the  ground  that  they 
omitted  the  place  of  abode  as  mentioned  in  the  list  referred  to.     The  act 

(a)  This  judgment  was  read  by  Erie,  J.,  Maule,  J.,  being  absent  by  reason  of  illness. 
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(i  &  7  Vict.  c.  18  requires,  in  sect.  13,  *the  overseer^  of  every  r»Q36 
parish  in  a  borough  to  make  out  lists  of  persons  entitled  to  vote^ 
according  to  forms  numbered  3  and  4  in  schedule  (B.),  and  that  the  Chris- 
tian name  and  surname  of  each  person  on  the  lists  shall  be  written  at  full 
length,  together  with  the  place  of  his  abode,  and  the  nature  of  his  quali- 
fication. The  forms  numbered  3  and  4  have  columns  for  the  Christian 
and  surname  at  full  length,  and  for  the  place  of  abode.  Section  17  gives 
to  any  person  whose  name  shall  have  been  inserted  in  any  list  of  voters 
for  a  borough,  a  power  to  object  to  any  other  person  as  not  having  been 
entitled  to  have  his  name  inserted  in  any  list,  and  provides  that  he  shall 
give  notices  of  objection  according  to  the  forms  numbered  10  and  11  in 
schedule  (B.).     The  forms  Nos.  10  and  11  conclude  thus  :  <<  Dated  this 

day  of , .     (Signed)  A.  B.,  of  [place  of  abodcy]  on  the  list 

of  voters  for  the  parish  of ."  And  the  question  is,  whether  this  pro- 
vision as  to  the  notices  has  been  complied  with ;  in  other  words,  whe- 
ther a  notice  is  sufficient  which  wholly  omits  all  mention  of  the  place  of 
abode  of  the  objector  as  it  appears  in  the  list  of  voters.  For  the  appel- 
lant it  was  insisted,  that  this  section  of  the  act  requires,  that,  at  all  events, 
the  place  of  abode  of  the  objector,  as  it  appeared  on  the  list  of  voters  to 
which  the  notice  refers,  must  appear  on  the  notice,  whether,  in  case  of 
mistake  in  the  list  of  voters,  or  change  of  abode  since  it  was  made  out, 
it  might  or  might  not  be  necessary  to  add  a  mention  of  the  place  of  abode 
at  the  date  of  the  objection.  For  the  respondent  it  was  contended,  that 
the  place  of  abode  required  to  be  mentioned  was  that  at  the  date  of  the 
objection,  and  that  the  act  did  not  require  any  mention  of  the  objector's 
abode  as  it  appeared  on  the  list  of  voters.  As  the  question  to  be  decided 
depends  upon  the  construction  of  the  seventeenth  section  of  the  6  &  7 
Vict.  c.  18,  and  of  a  notice  drawn  in  the  form  therein  *prescribed,  r»oo7 
it  may  be  convenient  to  consider  the  general  nature  and  purpose  of 
the  act  in  which  the  section  in  question  occurs.  The  act  of  2  W.  4,  c.  45, 
"  To  amend  the  representation  of  the  people  in  England  and  Wales," 
contained,  as  incidental  to  the  im}X)rtant  changes  which  it  made,  cer* 
tain- provisions  for  the  registering  of  persons  entitled  to  vote  for  members 
of  parliament.  These  provisions  having  been  found  insufficient,  the  act 
of  6  &  7  Vict.  c.  18  was  passed,  of  which  the  principal  object  was  to  make 
a  new  set  of  regulations  for  forming  registers  of  voters.  This  act  accord- 
ingly made  many  additions  to,  and  alterations  in,  the  provisions  relating 
to  registration,  of  the  act  of  William ;  among  which  are  to  be  noticed, 
first,  that  the  act  of  William  gives,  in  sect.  39,  the  power  of  objecting  to 
a  name  being  retained  on  a  list  of  voters,  in  counties,  not  only  to  persons 
on  the  register,  but  to  those  who  have  claimed  to  be  inserted  in  a  list  of 
voters,  whether  they  have  actually  been  inserted  or  not ;  while  the  act 
of  Victoria  by  sect.  7,  confines  such  power  of  objecting  to  persons  whose 
names  are  on  the  register ;  secondly,  that,  in  the  forms  given  for  lists  of 
voters,  of  claimants,  and  of  persons  objected  to,  in  cities  and  boroughs, 
VOL.  II.  20 
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in  the  act  of  William,  no  mention  of  the  place  of  abode  is  required,  except 
in  the  case  of  freemen,  and  of  rights  of  voting  not  depending  upon  pro- 
perty; while,  in  the  case  of  bounty  voters,  the  place  of  abode  was  always 
to  be  inserted :  so  that,  m  a  borough  register  formed  under  that  act,  many 
voters  would  be  described  by  their  Christian  and  surnames  only,  without 
any  addition  of  place  of  abode.  This  is  altered  by  the  act  of  Victoria, 
which  requires,  that,  in  all  cases,  without  exception,  both  in  counties  and 
boroughs,  the  place  of  abode,  as  well  as  the  name,  shall  appear  on  the 
list.  A  third  alteration  is  in  the  form  of  notices  of  objection,  which, 
under  the  act  of  William,  did  not  contain  any  statement  that  the  objector 
*2^81     ^^  ^^  *^^  register,  or  was  *a  claimant  in  a  county,  or  was  on  a 

list  of  voters  in  a  borough;  and  did  not,  in  any  other  manner, 
show  that  he  was  one  of  the  class  of  persons  to  whom  the  right  of  object- 
ing belonged.  The  act  of  Victoria,  in  all  cases,  with  one  exception,  (to 
be  hereafter  noticed,)  requires  the  objector  to  describe  himself  as  on  the 
register  or  list  of  voters,  and  to  refer  particularly  to  the  parish  on  the 
register  or  list.  The  object  of  these  alterations  probably  was,  to  identify 
the  persons  mentioned  in  the  list  more  completely,  so  as  to  enable  those 
whom  it  concerned  to  know,  easily  and  certainly,  who  the  persons  named 
were,  and  to  enable  the  party  objected  to,  by  referring  to  the  list  or  por- 
tion of  the  register  mentioned  in  the  notice,  to  ascertain  whether  the 
objector  had  shown  himself  to  have  a  right  to  object ;  and,  in  case  of  its 
not  appearing  that  the  objector  had  such  right,  to  enable  him  safely  to 
disregard  an  objection  which  the  revising  barrister  would  be  bound  to 
treat  as  not  sufficient  to  call  upon  him  to  prove  his  qualification.  The 
alterations  are  not  only  well  adapted  to  effect  these  purposes,  but  are  also 
in  conformity  with  the  law,  which,  in  many  cases,  has  made  it  necessarj', 
and  with  general  convenience,  which  in  most  cases  has  made  it  usual,  to 
identify  a  person  by  means  of  his  Christian  and  surname,  and  of  his  place 
of  abode ;  and  they  are  also  in  conformity  with  the  rule  which,  in  case 
of  a  special  authority  or  power  to  be  exercised  in  writing,  requires  that 
the  writing  should  show  that  the  person  assuming  to  exercise  it  is  one  of 
those  to  whom  it  belongs.  The  form  of  notice  before  referred  to  as  an 
exception  from  the  general  rule,  that,  under  the  act  of  Victoria,  all  forms 
of  notices  of  objection  require  the  objector  to  describe  himself  as  on  the 
register  or  list,  confirms  the  view,  that  the  intention  of  these  forms  is,  to 
enable  the  party  objected  to,  to  refer  with  ease  to  the  list  of  register,  to 
*2391     ascertain  whether  the  objector  is  to  be  found  upon  it.     •That 

exception  is  the  form  No.  4  in  schedule  (A.)  of  the  act  of  Vic- 
toria, which  form  is  not  for  a  notice  to  the  party  objected  to,  but  to  the 
overseers  in  a  county.  This  form  concludes  with  the  words  "A.  B. 
[place  of  abod€y^^]  without  any  statement  of  the  objector  being  on  the 
register.  Now,  it  is  to  be  observed,  that  the  overseers  have,  as  such,  no 
concern  with  the  question,  whether  the  objector  is  on  the  register  or  not. 
By  sect.  8  of  the  act  of  Victoria,  they  are  required  to  publish  a  list  of  ali 
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persons  against  whom  notice  of  objection  has  been  given  to  them  ;  and, 
by  sect.  34,  to  bring  the  original  notices  to  the  revising  barrister,  who, 
and  not  the  overseers,  is  to  judge  of  their  sufficiency.  The  overseers 
have  no  interest  or  duty  resting  on  them  to  ascertain  whether  the  objector 
is  on  the  register ;  a  reference  to  it  could  not  assist  and  might  embarrass 
them,  as  it  might  be  considered  as  calling  on  them  to  refer  to  the  register 
for  the  whole  county.  And  this  view  is  in  conformity  with  sect.  3  of  the 
act,  which  requires  the  clerk  of  the  peace  to  send  to  the  overseer  a  copy 
of  such  part  only  of  the  register  as  relates  to  his  parish ;  thus  treating  him 
as  a  person  who  can  have  no  concern  with  the  parts  of  the  register  relat- 
ing to  other  parishes. 

It  was  not  denied,  on  the  part  of  the  respondent,  that  the  notices  in 
question  ought  to  contain  an  assertion  of  the  right  to  object ;  but  it  was 
contended,  that  that  right  was  sufficiently  stated  in  the»words  «  on  the 

list  of  voters  for  the  parish  of ;"  and  that  the  preceding  words, 

<«  A.  B.  of  [place  of  abode,^^]  were  not  intended  as  a  statement  of  the 
name  and  addition  of  the  objector  as  inserted  in  the  list,  but  of  his  name 
and  addition  at  the  time  of  signing  the  notice.  It  is  material,  on  this 
part  of  the  discussion,  to  observe,  that  the  immediate  subject  of  inquiry 
is,  what  is  the  meaning  of  a  notice  filled  up  according  to  the  form ;  for, 
it  is  such  •notice,  and  not  the  form  itself,  that  is  sent  to  the  party  r*oAo 
objected  to.  The  want  of  adverting  to  this  has,  I  think,  pro-  *• 
duced  some  confusion.  The  form  of  notice  has  the  words  « place  of 
abode"  in  italics,  within  parentheses,  between  the  words  «A.  B.  of" 
and  the  words  «  on  the  list  of  voters ;"  but  these  parentheses  are  not  to 
be  retained  in  the  notice  when  drawn,  but  are  only  meant  to  show  that 
the  words  within  them  are  not  to  be  the  very  words  in  the  notice,  but  are 
only  a  direction  as  to  what  those  words  shall  be.  This  is  manifest  from 
the  word  "of"  in  the  form  not  being  within  the  parentheses;  so  that  a 
notice  drawn  according  to  the  form,  would,  to  take  an  example,  for  the 
sake  of  clearness,  run  thus :  "John  Smith,  of  Broad  street, 'on  the  list  of 
voters  for  the  parish  of  St.  Mary,"  without  any  parentheses.  And  the 
question  is,  how  a  notice  in  these  words  should  be  understood.  It  is  a 
mistake  to  treat  it  as  if  the  parentheses  were  retained. 

It  is  to  be  observed,  that  the  right  to  object  does  not,  since  the  act  of  . 
Victoria,  depend  on  the  right  to  vote,  or  the  right  to  be  on  a  list ;  for, 
a  person  may  have  a  right  to  vote,  or  to  be  on  a  list,  and  yet  have  no 
right  to  object,  if,  in  fact,  his  name  is  not  inserted  in  a  list ;  or  he  may 
have  no  right  to  vote,  or  to  be  on  a  list,  and  yet  may  have  a  right  to 
object,  in  respect  of  being  in  fact  on  a  list.  The  right  to  object,  there- 
fore, being  entirely  dependent  on  some  one  entry  in  a  list  of  voters, 
whether  the  name  and  place  of  abode  be  correctly  stated  in  such  entry  or 
not,  it  seems  to  me  that  this  construction  of  the  forms  is  more  conform- 
able to  the  general  rules  of  law,  and  to  the  intention  of  the  act  of  Victoria, 
which  requires  the  notices  to  point  out,  distinctly,  which  of  all  the  entries 
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in  the  list  is  that  which  is  relied  on  as  the  foundation  of  the  right  to 
object ;  thus,  not  merely  claiming  the  right,  or  making  a  general  asser- 
*94.1 1     ^^^^^  ^^^^  which  it  might  be  inferred,  but  (in  conformity  with  the 
*rule  which  prevails  with  respect  to  the  -exercise  of  powers  or 
authorities  by  writing)  showing,  in  particular,  the  fact  on  which  the  right 
depends,  and  enabling  the  voter  to  ascertain,  by  a  simple  inspection  of 
the  list  referred  to,  whether  the  right  to  object  which  is  relied  on  does 
really  exist.     A  minute  consideration  of  the  terms  of  a  notice  drawn 
according  to  the  form  confirms  this  construction ;  the  natural  and  obvious 
meaning  of  the  words,  «'on  the  list  of  voters  for  the  parish  of  St.  Mary," 
following  the  words  « John  Smith,  of  Broad  street,"  (to  use  the  same 
example  as  before,)  is,  that   <«John  Smith"  and   <«  Broad  street"  are 
mentioned  in  the  list  as  the  name  and  place  of  abode  of  a  vot^r,  and  not 
that  the  objector  is  a  person  whose  present  name  and  place  of  abode  are 
«  John  Smith  of  Broad  street,"  but  whose  name  and  place  of  abode  oa 
the  list  may  be  the  same  or  different.     It  can  hardly  be  denied,  that,  in 
the  absence  of  parentheses,  the  words,  "  on  the  register  of  voters  for  the 
parish  of  St.  Mary,"  are  left  to  operate,  in  like  manner,  on  the  whole 
clause  which  precedes  them — "John  Smith,  of  Broad  street,"  or  they 
operate  on  no  part  of  it ;  for,  it  seems  very  difficult  to  contend  that  they 
operate  differently  on  the  words  «  John  Smith,"  and  on  the  intervening 
words  of  "  Broad  street,"  so  as  to  mean  that  the  name  of  the  voter  on 
the  list  was  "  John  Smith,"  but  not  to  mean  that  the  place  of  abode  on 
the  list  was  << Broad  street;"  and,  accordingly,  it  was  argued  for  the 
respondent,  that  the  words  <«on  the  list,"  &c.,  did  not  import  that  eidier 
the  name  "John  Smith,"  or  the  place  of  abode,  "Broad  street,"  was 
mentioned  on  the  list ;  and  that  is,  certainly,  a  more  reasonable  construc- 
tion than  that  which  treats  the  words  "on  the  list,"  &c.,  as  operating  on 
the  words  «<  John  Smith,"  and  as  having  no  operation  on  the  intervening 
words  "  of  Broad  street ;"  which  construction  seems  to  rest  on  a  tacit 
but  erroneous  application  of  the  parentheses,  which  are  found  in  the  form, 
*2421     *^^  ^^^^  words  of  the  actual  notice,  in  which  it  is  not  found.    That 
the  notice  is  to  be  understood,  not  merely  as  affirming  that  the 
objector  is  on  the  list  of  voters,  and  therefore  has  a  right  to  object,  but  as 
referring  to  a  particular  entry,  is  further  confirmed  by  the  forms  requiring 
the  notices  to  specify  the  particular  list  on  which  the  objector  is  to  be 
found.     If  it  were  intended  as  a  mere  assertion  of  a  right  to  object,  it 
would  be  sufficient  to  state  that  the  objector  was  on  a  list  of  voters  for 
the  borough,  and,  in  the  corresponding  case  in  counties,  that  the  objector 
was  on  the  register,  without  saying,  as  is  required  by  schedule  (A.),  No. 
5,  for  what  parish.     As  the  particular  list  is  referred  to,  it  is  natural  that 
the  particular  entry  itself  should  also  be  referred  to,  each  reference  being 
in  furtherance  of  the  same  object. 

It  was  contended  for  tlie  respondent,  that,  by  the  construction  con- 
tended for  by  the  appellant,  a  voter  who  might  wish  to  communicate  with 
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the  objector  might  be  prevented  doing  so,  in  the  case  of  an  objector 
whose  present  place  of  abode  was  different  from  that  on  the  list  referiea 
to,  whether  this  difference  arose  from  error  or  from  change.  But  it  is 
doubtful  whether  the  act  contemplated  any  such  communication :  it  does 
not  authorize  or  require  it ;  it  imposes  no  duty  to  make,  nor  confers  any 
right  on  the  maker  of  any  such  communication.  But,  if  it  did  contem- 
plate such  communications,  such  communications  must  probably  be  very 
rare.  The  cases  of  error  and  change  are  a  very  small  portion  of  the  whole 
number  of  cases ;  and  such  errors  or  changes  as  would  prevent  the  ob- 
jector being  reached  by  a  letter  directed  to  him,  at  his  abode,  as  men- 
tioned in  the  list,  must  be  a  very  small  portion  of  the  whole  number  of 
cases  of  error  and  change ;  and  it  may  be  observed  that,  in  the  case  now 
in  judgment,  no  such  inconvenience  did  arise.  The  legislature,  in  the 
much  more  important  case  of  the  service  of  a  notice  of  *objection  r«o4Q 
— ^the  giving  of  which  is  essential  to  the  objector's  right,  and  the 
receipt  of  it  to  the  voter's  defence — has  considered  that  it  is  sufficient  to 
send  the  notice  to  the  abode  mentioned  in  the  list.  Indeed,  the  general 
scope  of  the  act  of  Victoria  seems  to  be,  that,  for  all  purposes  connected 
with  registration,  the  description  on  the  list,  both  by  name  and  place  of 
abode,  shall  be  taken  to  be  the  true  description ;  and  the  effect  of  this 
provision  would  probably  be,  that  every  voter  who  took  an  interest  in 
elections  would  take  care  that  notices,  &c.,  directed  to  him  at  his  abode 
on  the  list  should  be  forwarded  to  him.  But,  even  supposing  that  it  were 
the  object  of  the  act  to  enable  the  party  objected  to,  to  communicate  with 
the  objector,  the  distinct  statement  of  the  right  on  which  the  objector 
relied  is  a  much  more  important  and  principal  one.  If  the  first  men- 
tioned of  these  purposes  be  one  which  the  notice  was  intended  to  effect, 
it  may  be,  that,  in  cases  of  error  and  change  of  abode,  the  notice  should 
specify  the  accurate  or  present  description  of  the  voter  and  his  abode,  as 
well  as  that  on  the  list  of  voters  ;  but  it  does  not  follow  that  he  may  omit 
all  mention  of  his  abode  as  stated  in  the  list. 
An  argument  was  drawn  from  the  form  No.  5  in  schedule  (A.),  where, 

ir«  the  beginning  of  the  notice,  the  form  was:  <<To  Mr. of 

[here  insert  the  name  and  place  of  abode  of  the  person  objected  to^  as  cfe- 
scribed  in  the  list:^^]  and  at  the  end  the  form  is— <«  (Signed)  A.  B.  of 

[place  qfabodCj]  on  the  register  of  voters  for  the  parish  of ;"  in  the 

same  words  as  in  the  forms  in  question,  only  putting  <«  register"  for  "list 
of  voters."  Here,  it  is  said,  the  insertion  of  the  words,  «<  as  described  in 
the  list,"  in  the  first  part  of  the  notice,  and  the  omission  of  the  words, 
"on  the  register,"  in  connection  with  the  words,  << place  of  abode," 
within  the  parentheses,  in  the  last  part,  show  that  the  place  of  abode  in 
the  last  part  is  not  to  be  that  on  the  register.  But  the  insertion  and  omis- 
sion of  these  words  may  be  otherwise  *accounted  for.  In  the  r»244 
first  part  the  place  of  abode  is  mentioned  in  the  address  of  the 

notice,  "To  Mr, of ;"  and  there  are  no  such  words  as  «on 

0 
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the  register  of  voters  for  the  parish  of ,"  which  occur  in  the  last  part 

of  the  notice,  and  which,  as  I  have  before  shown,  refer  to  the  place  of 
abode  as  that  mentioned  in  the  register.  In  this  last  part  it  would  be 
superfluous  to  put  within  the  parentheses,  "  as  described  on  the  register," 

because  «  on  the  register  of  voters  for  the  parish  of "  expresses  the 

same  thing. 

With  regard  to  the  comparative  convenience  in  practice  of  the  two 
constructions,  there  seems  no  doubt  that  that  of  the  appellant  is  to  be 
preferred.  It  enables  the  party  objected  to,  and  the  revising  barrister, 
easily  to  ascertain  by  inspection  of  the  notice  and  list,  without  any  ex- 
trinsic evidence,  whether  the  notice  is  sufficient,  inasmuch  as,  on  this 
construction,  where  the  place  of  abode  in  the  notice  is  the  same  as  on 
the  register,  no  question  of  law  or  fact  can  be  made  as  to  its  validity ; 
whereas,  if  the  respondent's  construction  is  to  prevail,  many  questions  of 
law  may  probably  arise  as  to  what  is  a  sufficient  description  in  the  notice 
of  the  place  of  abode — whether  the  county,  parish,  or  post  town  is  to  be 
mentioned ;  and  these  will  be  the  more  numerous  and  doubtful,  from  the 
uncertainty  of  what  the  object  was  for  which  the  insertion  of  the  present 
place  of  abode  was  required  by  the  act ;  and  in  all  cases  it  must  be  a 
matter  of  evidence,  and  may  be  one  of  controversy,  before  the  revising 
barrister,  whether  the  place  of  abode  be  in  fact  truly  stated  in  the  notice. 
It  was  also  suggested  that  the  identification  of  the  voter  by  his  place  of 
abode  on  the  list  would  be  unnecessary  in  a  notice  of  objection,  except 
in  the  case  of  two  voters  of  the  same  name  being  on  the  list :  but  this  is 
no  answer  to  the  argument  arising  from  the  convenience  of  the  rule  re- 
quiring identification  by  Christian  name,  surname,  and  place  of  abode ; 
♦2451  ^''  three  may  be  necessary  in  some  *cases,  and  they  are  required 
in  all,  for  the  sake  of  uniformity,  simplicity,  and  convenience. 

I  think,  for  these  reasons,  that  a  due  consideration  of  the  principles  of 
law  which  are  applicable  to  the  case,  of  the  general  intent  of  the  registra- 
tion act,  and  of  the  true  meaning  of  thos^  particular  provisions  which 
relate  to  notices,  leads  to  the  conclusion  that  the  appellant's  construction 
of  the  notices  is  the  true  one,  and  that  it  avoids  great  practical  incon- 
venience which  would  arise  from  adopting  that  of  the  respondent ;  and, 
consequently,  that  the  decision  of  the  revising  barrister  ought  to  be 
reversed. 

Erle,  J.  I  concur  in  the  judgment  and  the  reasons  assigned  by  the 
Lord  Chief  Justice.  The  appellant's  contention  that  the  words  «  on  the 
list  of  voters,"  &c.,  apply  to  the  place  of  abode,  and  that  the  form  in 
question  is  to  be  construed  to  mean  «  A.  B.,  described  on  the  list  of' 
voters,  &c.,  to  be  of  the  place  of  abode,"  appears  to  me  to  be  open  to 
several  objections.  First,  that  the  words  must  be  altered  before  they 
express  this  meaning,  whereas  th^y  are  capable  of  a  sensible  application 
without  any  alteration.  Secondly,  when  so  altered,  they  contain  an  im- 
material  statement^  whereas,  if  applied  to  the  person,  they  are  material 
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to  show  his  qualification.  Thirdly,  it  gives  diiTerent  meanings  to  the 
same  words  in  two  acts  in  pari  materid — making  them  denote  the  true 
place  of  abode  in  the  first,  and  the  described  place  of  abode  in  the  last. 
Fourthly,  if  the  described  place  of  abode  had  been  intended,  those  words 
would  have  been  used,  for  they  are  used  on  several  occasions  in  both 
statutes,  where  the  writer  of  a  notice  is  referred  to  the  list  for  the  place 
of  abode  of  another  person  whom  he  may  not  know  otherwise  than  from 
the  list ;  but  the  words  in  question  in  other  instances  denote  the  true 
place  of  abode  of  the  writer,  which  he  is  presumed  by  the  legislature  to 
be  able  to  give  *without  difficuhy.  I  cannot  discover  any  good  r*oAR 
effect  from  requiring  the  place  of  abode  as  described  in  the  list,  ^ 
instead  of  the  true  place.  If  communication  is  contemplated,  the  true 
place  is  best.  If  the  name  occurs  only  once,  the  identity  is  clear,  with- 
out referring  to  place.  If  the  name  occurs  twice,  the  objector  is  identified 
at  the  revision,  which  is  as  early  as  can  be  useful,  if  no  communication 
is  intended.  If  pretended  objectors  are  to  be  guarded  against,  there 
would  be  no  security  fiom  requiring  the  place  to  be  transcribed. 

Decision  affirmed. 


EASTER  TERM. 

BOROUGH   OF   NEW  SARUM. 

JAMES  HENRY  WILLS,  Appellant,  CHARLES  ADEY,  Respond- 

ent.     Jipril  22. 

C.  A.,  OD  the  list  of  voters  for  the  parish  of  Fisherton  Anger,  was  described  in  the  list  as  re- 
siding in  '*  Fisherton  street ;"  in  a  notice  of  objection  he  described  himself  as  «  C.  A^  of 
the  parish  of  Fisherton  Anger,  on  the  list  of  voters  for  the  said  parish  of  Fisherton  Anger :" 
there  was  no  other  person  of  that  name  upon  the  list  of  voters  for  Fisherton  Anger : — Held, 
that  the  notice  was  sufBcient. 

The  parliamentary  borough  of  New  Sarum  comprises  the  following 
parishes  or  places,  viz.,  the  liberty  of  the  Close,  the  several  parishes  of 
St.  Thomas,  St.  Edmund,  and  St.  Martin,  part  of  the  parish  of  Fisherton 
Anger,  and  part  of  the  parish  of  Milford. 

Charles  Adey  duly  objected  to  the  name  of  James  Henry  Wills  being 
retained  on  the  list  of  voters  for  the  said  borough. 

The  appellant's  name  appeared  on  the  list  of  voters  for  the  parish  of 
St.  Edmund  in  the  said  borough,  in  respect  of  a  house  in  Castle  street  in 
the  said  parish ;  *and  the  respondent  had  served  the  appellant  reo47 
with  a  notice  of  objection,  of  which  the  following  is  a  copy : — 

«  To  Mr.  James  Henry  Wills,  of  Castle  street,  in  the  parish  of  St.  Ed* 
mund,  in  the  borough  of  New  Sarum,  in  the  county  of  Wilts. 

«I  hereby  give  you  notice  that  I  object  to  your  name  being  retained  in 
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the  list  of  persons  entitled  to  vote  in  the  election  of  members  for  the 
borough  of  New  Sarum,  in  the  county  of  Wilts.     Dated,  &c. 

(Signed)  «'  Charles  Adey, 

"  of  the  parish  of.  Fisherton  Anger,  in  the  said  borough ;  on  the 
list  of  voters  for  the  parish  of  Fisherton  Anger." 
The  respondent's  name  appeared  on  the  list  of  persons  entitled  to  vote 
in  the  election  of  members  for  the  said  borough,  in  respect  of  property 
occupied  within  the  parish  of  Fisherton  Anger,  as  follows : — 


Christian  Name  and 
Surname    of    each 
voter. 

Place  of  Abode. 

Natare  of  Qaallfica- 
tion. 

Street,  lane,  or  other 
like    place   in    this 
parish,    where    the 
property  is  situate. 

Ch&rles  Adey. 

FUhertoD  street 

HouM  and  garden. 

FUherton  street 

It  appeared  that  the  parish  of  Fisherton  Anger  contained  the  several 
streets  or  places  known  by  the  following  names : — Fisherton  street — 
Wilton  Road — Devizes  Road — Church  street — Bowling-Green  Lane — 
Back  Lane.  There  was  no  other  person  of  the  name  of  Charles  Adey 
upon  the  list  of  voters  for  Fisherton  Anger. 

It  was  objected,  on  behalf  of  the  appellant,  that  the  description  of  the 
respondent's  place  of  abode,  as  it  appeared  on  the  notice  of  objection, 
was  not  sufficient  to  sustain  a  notice  of  objection  against  a  voter  on  the 
list,  for  the  purpose  of  expunging  his  name  from  the  register ;  for,  that  he 
should  have  described  his  place  of  abode  to  be  «  Fisherton  street,"  as 
described  in  the  list,  and  not  of  the  parish  of  «<  Fisherton  Anger"  alone. 
♦2481  *The  revising  barrister,  however,  held  the  notice  to  be  suffi- 
cient ;  and  the  name  of  the  appellant  was  erased  from  the  list, 
upon  his  not  appearing  to  support  his  qualification. 

The  question  for  the  opinion  of  the  court  is,  whether  the  respondent's 
statement  in  the  notice  of  objection,  of  his  place  of  abode,  is,  under  the 
circumstances  mentioned,  sufficient  in  law  to  sustain  the  said  notice 
against  the  appellant.  If  the  court  shall  be  of  opinion  that  the  descrip- 
tion given  by  the  respondent  in  the  said  notice  of  objection,  of  his  place 
of  abode,  is  not  sufficient  in  law  to  sustain  the  notice  of  objection  against 
the  appellant,  the  name  of  the  appellant  is  to  be  inserted  on  the  list  of 
voters  for  the  said  borough. 

The  validity  of  the  notices  of  objection  to  twelve  other  persons  whose 
names  were  expunged  from  the  same  list,  depended  upon  the  same  point ; 
their  cases  were  consolidated  with  the  principal  case. 

The  case  was  argued  in  Hilary  term  last,(a)  by  Kinglake^  Seijt.,  for 
the  appellant,  and  Arnold  for  the  respondent.  Cur.  adv.  vuU. 


(a)  Befera  Tindal,  C.  J.,  and  Manle,  CiMiwtll,  and  Erie,  Ja. 
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TiNDAL,  C.  J.,  now  said  that  the  majority  of  the  court  were  of  opinion 
that  there  was  no  distinction  between  this  case  and  that  of  KnowleSy 
app.,  Brooking^  resp.,  ante,  p.  226,  and  that  consequently  the  decision 
of  the  revising  barrister  must  be  affirmed.  His  lordship  added  that 
Maule,  J.,  wished  him  to  say  that  he  still  adhered  to  the  opinion  ho 
gave  in  that  case.  Decision  affirmed. 


END  OF  &EGISTRAT10K  CASES. 


^i.  n.  ^^  ;  21  o  2 


CASES 

AKGUED  AND  DETERMINED 

IN   THE 

COURT  OF  COMMON  PLEAS. 

AMD 

UPON  WRITS  OP  ERROR  FROM  THAT  COURT 

TO  THB 

EXCHEQUER  CHAMBER, 

IK 
IN    THE  NINTH   YEAR   OF   THE   REIGN    OF   VICTORIA. 


The  judges  who  usually  sat  in  banco  in  this  term,  wert, 
TiNDAL,  C  J.  Maule,  J. 

COLTMAN,  J.  ErLL',  J. 


ILDERTON  V.  SILL.     A'ov.  5. 

Quttre,  whether  a  jadgment  in  debt  by  default,  signed  without  notice  of  taxation,  19  irregular. 
Bat  a  judgment  so  signed  was  set  aside  without  costs,  upon  an  affidavit  of  merits. 

The  plaintiff  declared,  in  debt,  against,  the  defendant  as  the  acceptor 
of  a  bill  of  exchange  for  100/.,  payable  to  the  plaintiff  or  his  order,  and 
also  for  money  lent  by  him  to  the  defendant,  for  money  had  and  received 
by  the  defendant  to  the  use  of  the  plaintiff,  and  for  money  found  due  from 
the  defendant  to  the  plaintiff  upon  an  account  stated. 

The  defendant  in  due  time  pleaded,  to  the  first  count,  that  the  bill  was 
accepted  for  the  accommodation  of  the  plaintiff,  and  without  value  or  con« 
sideration ;  and,  to  the  other  counts,  never  indebted. 

*The  pleas  not  being  signed  by  a  serjeant,  the  plaintiff  signed     (••ora 
judgment,  taxed  his  costs,  and  caused  the  defendant  to  be  ar- 
rested upon  a  ca.  sa.,  under  which  he  was  detained  in  custody  until  he 
deposited  with  the  plaintiff's  attorney  a  check  for  the  amount  of  debt 
and  costs. 

Upon  an  affidavit  setting  forth  the  above  facts,  and  also  stating  that  no 
notice  of  taxation  had  been  given. 
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Shte,  Serjt.,  in  Trinity  term  last,  obtained  a  rule  nisi  to  set  aside  all  the 
proceedings  for  irregularity.  The  defendant  swore  to  merits,  and  that  the 
plea  pleaded  to  the  first  count  was  true  in  substance  and  in  fact.  Impro- 
per conduct  was  also  imputed  to  the  plaintiff's  attorney  in  the  service  of 
the  writ.  The  learned  Serjeant  referred  to  Perry  v.  Turner^  2  C.  &  J. 
89,  2Tyrwh.  128,  1  Dowl.  P.  C.  300,  Price,  P.  C.  161 ;  and  Uoyd  v. 
Kenty  5  Dowl.  P.  C.  125. 

Channellf  Serjt.,  now  showed  cause.  The  pleas  not  having  the  signa- 
ture of  a  Serjeant,  the  judgment  was  perfectly  regular ;  and  the  cases 
of  Perry  v.  Turner  and  Lloyd  v.  Kent  are  distinct  authorities  to  show 
that  the  omission  of  a  notice  of  taxation  is  not  such  an  irregularity  as 
will  induce  the  court  to  set  aside  the  judgment  and  subsequent  pro- 
ceedings, except  upon  the  terms  of  payment  of  costs  by  the  defendant, 
and  the  judgment  standing  as  a  security. 

Shee^  Serjt.,  in  support  of  the  rule.  The  interlocutory  judgment  (a) 
was  no  doubt  regularly  signed :  but  a  judgment  is  only  complete  on  the 
taxation  of  costs ;  of  which,  by  the  rule  of  court,  the  defendant  is  entitled 
to  one  *day's  notice.(6)  Perry  v.  Turner^  if  any  thing,  is  an  au-  (-#051 
thority  in  favour  of  the  defendant.  Bayley,  B.,  in  delivering  the 
judgment,  there  says:  «I  have  cautiously  .avoided  the  doubt  raised, 
whether  neglect  to  give  due  notice  of  taxation  would  entitle  the  defend- 
ant's attorney  to  consider  signing  judgment  irregular.  The  court  cer- 
tainly has  ordered  that  a  certain  notice  of  taxation  shall  be  given  ;  but, 
what  is  to  be  the  consequence  (c)  as  between  the  parties,  is  not  distinctly 
stated.  Very  probably  they  would  set  aside  a  judgment  for  irregularity, 
but  certainly  they  would  exercise  a  discretion,  upon  such  an  application, 
under  the  circumstances  of  each  particular  case."  Butler  v.  Bulkelcy^ 
1  Bingh.  233,  8  J.  B.  Moore,  104 ;  and  Godson  v.  Uoyd,  1  Gale,  244,  are 
authorities  to  show  that  a  judgment  is  not  complete  and  final  until  the 
costs  have  been  taxed,  and  their  amount^ inserted  in  the  alIocatur.((f) 

TiNDAL,  C.  J.  It  appears  to  me  that  in  this  case  both  parties  have 
been  in  the  wrong.  In  the  first  place,  the  defendant  was  guilty  of  a 
default  in  delivering  pleas  not  having  the  signature  of  a  serjeant.  The 
plaintiff  afterwards  took  a  very  wrong  and  improper  course  in  proceeding 
to  tax  the  costs  without  notice,  and  arresting  the  defendant,  and  thereby 
putting  him   to  additional   and   grievous  expense  and   inconvenience. 

(a)  The  judgment  being  in  dtbt,  it  was  not  what  is  usually  called  an  interlocutory  judgment, 
bot  it  woald  suhBtanUally  be  so,  if  a  further  step  were  mctuary  to  make  the  jadgment  com- 
plete. 

(6)  Reg.  Gen.  Tnnity  term,  1  W.  4,  r.  12,  which  provides,  « that,  before  taxation  of  costs, 
one  day's  notice  shall  be  given  to  the  opposite  party."  And  see  Reg.  Qen.  Hilaiy  term,  4  W. 
4,  r.  17,  which  directs  that  **  notice  of  taxing  costs  uhaU  not  be  neceieary  in  any  case  where 
the  defendant  has  not  appeared  in  person,  or  by  his  attorney  or  guardian,  notwithstanding  the 
general  rule  of  Trinity  term,  1  W.  4,  r.  12." 

(c)  Q.  d,   •*  Of  an  omiasion  to  give  such  notice." 

Id)  See  Salter  v.  Slade,  3  N.  &  M.  717,  724 ;  S.  C,  not  S.  P.,  1  Ad.  A;  E.  608 ;  Colbron  ▼ 
HaU,  5  DowL  P.  C.  534 ;  WaUer  v.  De  Richemont,  6  Q.  B.  644. 


252  WiMSHURST  V,  Deeley.   M.  T.  1845. 

»2fS21     Without  deciding  whether  or  not  the  judgment  and  'execution 
are  irregular  on  account  of  the  absence  of  such  notice,  I  thmkwe 
shall  be  exercising  a  proper  discretion  in  making  this  rule  absolute,  with- 
out costs. 

CoLTMAN,  J.  Upon  the  cases,  I  should  think  the  taxation  of  costs  with- 
out notice,  an  irregularity.  But  it  is  not  necessary  to  decide  that  question 
on  the  present  occasion.  I  quite  agree  in  the  course  suggested  by  the 
Lord  Chief  Justice. 

Erle,  J.,  concurred.(a) 
Rule  absolute,  without  costs, — the  defendant  to  plead  within  a  week. 


Channelly  Serjt.,  submitted  that  the  defendant  should  be  confined  to 
the  pleas  which  had  been  delivered,  and  that  he  should  undertake  to 
bring  no  action. 

SheCy  Serjt.,  insisted  that,  under  the  circumstances,  the  defendant  ought 
not  to  be  put  to  any  such  terms. 

TiNDAL,  C.  J.  I  think  the  defendant  should  deliver  the  same  pleas. 
Of  course,  no  action  must  be  brought :  the  exemption  from  costs  may  be 
treated  as  a  set-off  against  the  imaginary  damages. 

Erle,  J.  The  court  dealing  with  the  whole  case  as  matter  of  equita- 
ble discretion,  it  would  be  manifestly  unjust  to  allow  the  defendant  to 
bring  an  action. 

As  to  th^  pleas,  if  the  defendant  wishes  for  an  additional  plea,  or  for 
the  amendment  of  a  plea,  he  may  apply  to  a  judge  at  chambers. 

Rule  accordingly. 

(a)  Maule,  J.,  was  absent. 
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B.  engaged  to  supply  an  engine  and  boilers  for  a  steam  vessel  of  A.,  « in  conformity  to  the 
drawings  and  specification  furnished  by  C. ;  the  engine  to  be  got  up  under  the  superintend- 
ence of  C,  and,  when  approved  by  him  at  the  works,  to  be  delivered  by  B.  into  the  East 
India  Docks,  when  B.*s  liability  ceases." 

One  of  the  terms  contained  in  the  specification  was,  that  the  engine,  &c.,  should  be  completed 
within  two  mofUhM  :-^ 

Heldf  that  time  was  of  the  essence  of  the  contract,  and  that  B.  was  liable  to  an  action  at  the 
suit  of  A.  for  not  delivering  the  engine  and  boilers  within  the  two  months. 

Assumpsit.  The  declaration  stated,  that,  on  the  16th  of  July,  1844,  it 
was  agreed  between  the  plaintiff  and  defendants,  that  the  defendants 
should  supply  the  plaintiff,  at  the  price  of  850/.,  with  a  certam  steam- 
engine  and  boilers,  including  friction-couplings,  for  a  certain  vessel  called 
The  Novelty,  according  to  certain  drawings  and  specification  in  that 
behalf,  furnished  by  one  Peter  Borrie,  and  on  the  terms  and  conditions, 
(amongst  others,)  that  the  defendants  should  finish  the  said  engine  and 
boilers,  in  a  substantial  and  workmanlike  manner,  to  the  entire  satisfac- 
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Hon  of  Borrie,  and  agreeably  to  the  tenor  of  the  said  specification  and 
drawings,  notwithstanding  that  every  item  might  not  be  mentioned  therein ; 
that  the  defendants  should  deliver  the  said  engine  and  boilers  on  board 
the  said  vessel,  in  the  East  India  Docks,  London,  within  two  montlisfrom 
the  time  of  the  making  of  the  said  agreement;  that  one-half  of  the  payment 
for  the  said  engine  and  boilers  should  be  made  by  the  plaintiff  to  the  de- 
fendants in  cash  after  the  said  engine  and  boilers  should  be  delivered  on 
board  the  said  vessel,  and  the  other  half  by  an  approved  bill  at  four 
months,  after  the  said  engine  and  boilers  should  be  fitted  on  board ;  that 
the  engine  should  be  got  up  under  the  superintendence  of  Borrie,  and, 
when  approved  by  him^  should  be  delivered  by  the  defendants  into  the 
East  India  Docks,  when  the  responsibility  of  the  defendants  should  cease; 
that  the  defendants  should  provide  three  men  for  a  fortnight,  for  the 
*purpose  of  fixing  the  engine  and  boilers,  and,  should  this  time  r^ofSA 
be  exceeded,  the  same  should  be  paid  for  ;  that,  should  the  boilers  '- 
exceed  the  weight  calculated  by  Borrie,  the  extra  weight  should  be  paid 
for  at  the  rate  stated  in  the  quantities ;  and  that  if,  for  the  purpose  ol 
accelerating  the  completion  -of  the  engine,  it  should  be  found  necessary 
for  the  men  to  work  over-time,  the  usual  charge,  of  one  quarter  time, 
should  be  allowed  and  paid  for :  Mutual  promises :  Averment,  that,  al- 
though the  said  period  of  two  months,  so  appointed  as  aforesaid  for  the 
delivery  of  the  said  engine  and  boilers  according  to  the  terms  of  the 
agreement,  had  elapsed  long  before  the  commencement  of  the  suit ;  anr* 
although  Borrie  was  ready  to  superintend,  and  did  superintend,  the  get-r 
ting  up  of  the  said  engine,  at  ail  reasonable  and  proper  times  in  that 
behalf  from  the  time  of  the  makinor  of  the  said  agfreement  until  and  at 
and  after  the  time  so  appointed  for  the  delivery  of  the  said  engine  and 
boilers  as  aforesaid,  and  \vas  ready  to  give  his  approval  of  the  same  when 
finished  to  his  satisfaction,  according  to  the  terms  of  the  said  agreement; 
and  although  the  said  vessel  was  in  the  said  East  India  Docks,  London, 
ready  to  receive  the  said  engine  and  boilers  on  board,  according  to  the 
terms  of  the  said  agreement,  from  the  time  of  the  making  of  the  said 
agreement  until  and  at  and  after  the  time  so  appointed  for  the  delivery 
of  the  said  engine  and  boilers  as  aforesaid  ;  and  although  the  plaintiff 
was,  during  all  the  time  last  aforesaid,  ready  and  \villing  to  receive  the 
said  engine  and  boilers  on  board  the  said  vessel,  and  to  pay  for  the  same 
according  to  the  terms  of  the  said  agreement,  and  had  always  theretofore 
performed  and  fulfilled  all  things  in  the  said  agreement  on  his  part  to  oe 
performed  and  fulfilled — of  all  which  premises  the  defendants  then  had 
notice :  yet  the  defendants  did  not  deliver  the  engine  and  boilers  into 
the  East  India  Docks,  London,  or  on  board  of  the  said  vessel,  r*255 
*so  being  in  the  said  docks  as  aforesaid,  within  the  period  so  *■ 
appointed  in  that  behalf  as  aforesaid,  according  to  the  terms  of  the  said 
agreement,  but  therein  wholly  failed  and  made  default,  and  the  said 
engine  and  boilers  were  not  in  fact  delivered  by  the  defendants  on  board 
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the  said  vessel  until  after  the  expiration  of  a  long  time,  to  wit,  six  months, 
from  the  determination  of  the  period  so  appointed  for  the  delivery  of  the 
said  engine  and  boilers  according  to  the  terms  of  the  said  agreement  as 
aforesaid ;  whereby,  and  by  reason  of  the  said  engine  and  boilers  not 
being  delivered  on  board  of  the  said  vessel  according  to  the  terms  of  the 
£aid  agreement,  the  plaintiff  had  been  prevented,  during  all  the  period 
last  aforesaid,  from  making  use  of  the  said  vessel,  as  he  otherwise  might 
and  would  have  done,  and  had  thereby  lost  and  been  deprived  of  divers 
great  gains,  profits,  and  advantages  to  the  amount  of  3000/.,  which  he 
otherwise  might  and  would  have  made  from  the  use  of  the  said  vessel,  if 
the  said  engine  and  boilers  had  been  delivered  by  the  defendants  accord- 
ing to  the  terms  of  the  said  agreement ;  and  the  plaintiff  also,  by  reason 
of  the  premises,  had  been  put  to,  and  had  necessarily  incurred,  divers 
charges  and  expenses,  to  the  amount  of  200/.,  in  and  about  getting  the 
said  vessel  fitted  with  the  said  engine  and  boilers,  and  ready  for  use,  and 
also  divers  other  charges  and  expenses,  to  the  amount  of  300/.,  in  and 
about  insuring,  keeping,  and  taking  care  of  the  said  vessel  during  all  the 
period  last  aforesaid,  and  of  which  last-mentioned  charges  and  expenses 
he  the  plaintiff  had,  by  reason  of  the  premises,  wholly  lost  the  benefit  and 
advantages,  &c. 

The  defendants  pleaded  non  assumpsit,  and  four  other  pleas. 

The  cause  was  tried  before  Erle,  J.,  at  the  sittings  in  London  after 
last  Trinity  term.  It  appeared  that,  in  July,  1844,  the  defendants  had 
••''561  ^^^^  applied  to  by  the  *plaintiff  to  make  for  him  an  engine  and 
boilers  for  his  vessel  called  The  Novelty,  the  engine  to  be  con- 
structed upon  a  new  principle  patented  by  Borrie,  and  to  be  made  ac- 
cording to  certain  drawings  and  to  a  specification  produced  by  Borrie. 
The  specification  contained  a  condition  that  the  engine,  boilers,  &c., 
should  be  completed  and  delivered  within  two  months. 

On  the  15th  of  July,  the  defendants  addressed  and  sent  the  following 
letter  to  the  plaintiff: — 

"  Sir, — We  shall  be  willing  to  supply  an  engine  and  boilers,  including 
friction-couplings,  in  conformity  to  the  drawings  and  specification  furnished 
by  Mr.  Peter  Borrie,  for  the  sum  of  850/.  This  engine  is  to  be  got  up 
under  the  superintendence  of  Mr.  Peter  Borrie,  and,  when  approved  by  fdm 
at  the  works,  to  be  delivered  by  us  into  the  East  India  Docks,  when  our 
responsibility  ceases.  We  also  agree  to  provide  three  men  for  a  fort- 
night, for  the  purpose  of  fixing  the  engine  and  boilers ;  and,  should  this 
time  be  exceeded,  the  same  to  be  paid  for.  Should  the  boilers  exceed 
the  \^eight  calculated  by  Borrie,  the  extra  weight  to  be  paid  for  at  the 
rate  stated  in  the  quantities.  If,  for  the  purpose  of  accelerating  the  com- 
pletion of  this  engine,  it  be  found  necessary  for  the  men  to  work  over- 
lime,  the  usual  charge,  of  one  quarter  time,  to  be  allowed  and  paid  for. 

(Signed)        «'  For  The  Horseley  Iron  Company, 

"John  Deeley." 
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To  ihis  letter  the  plaintiff  on  the  following  day  replied : — 

*<  Gentlemen, — I  beg  to  acknowledge  the  receipt  of  your  letter  of  this 
day ;  and  I  also  beg  to  accept  your  offer  for  making  a  new  revolving 
engine  and  boilers,  as  stipulated  in  that  letter. 

(Signed)  "H.  Wimshurst." 

*0n  the  part  of  the  defendants,  it  was  insisted  that  their  letter  t^op^t 
of  the  15lh  of  July  excluded  that  part  of  the  specification  which  '• 
related  to  the  time  of  performance  of  the  contract,  if  not  expressly,  at 
least  by  necessary  implication,  inasmuch  as  the  delivery  of  the  engine 
and  boilers  was  made  dependent  upon  the  approval  of  Borrie,  the  paten- 
tee ;  and  that  the  contract  w«is,  according  to  its  legal  effect,  a  contract  to 
furnish  the  engine  and  boilers  within  a  reasonable  time. 

A  verdict  having  been  found  for  the  plaintiff,  subject  to  a  reference  to 
ascertain  the  amount  of  damages,  and  subject  to  a  motion  to  enter  a  non- 
suit or  a  verdict  for  the  defendants  on  the  first  issue, 

Channelly  Serjt.,  now  moved  accordingly.  He  submitted  that  the  de- 
fendants' letter  of  the  15th  of  July  was  a  partial  acceptance  only  of  the 
contract  described  in  the  specification,  excluding  time  ;  and  that  this  mo- 
dification of  the  contract  was  expressly  assented  to  by  the  plaintiff's  re- 
ply of  the  16th. 

TiNDAL,  C.  J.  The  fair  interpretation  of  the  contract — the  offer  on  the 
one  side,  and  the  acceptance  on  the  other — appears  to  me  to  be,  that  the 
engine  and  boilers  should  be  completed  and  delivered  within  two  months. 
Time  might  be  a  most  important  consideration  on  the  plaintiff's  part. 
Without  the  machinery,  the  vessel  would  be  useless :  and  the  plaintiff 
may  have  entered  into  engagements  from  which  he  could  not  recede. 
The  specification  containing  a  stipulation  that  the  engine,  &c.,  should  be 
completed  and  delivered  within  two  months,  when  the  defendants,  in 
their  letter  of  the  15th  of  July,  say,  "  We  shall  be  willing  to  supply  an 
engine  and  boilers,  including  friction-couplings,  in  conformity  to  the 
drawings  and  specification,'^^  I  think  they  adopt  the  whole  of  the  specifi- 
cation to  which  they  do  *not  specifically  except.  I,  therefore,  r^or^s 
think  there  is  no  ground  for  the  present  motion. 

The  rest  of  the  court  concurred.  Rule  refused. 
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Htld,  that  any  acknowledgment  by  the  drawer  of  a  bill,  of  his  liability  to  pay,  or  any  pro 
oiiiie  to  pay  the  amount,  though  conditional  as  to  the  mode  of  payment,  is  evidence  to  be  left 
to  the  jury,  of  due  notice  of  dishonour,  and,  in  the  case  of  a  foreign  bill,  of  its  having  been 
duly  protested. 

Assumpsit,  on  a  bill  of  exchange  for  100/.,  drawn,  on  the  1st  of  June, 
1844,  by  the  defendant,  at  Halifax,  in  Nova  Scotia,  upon  Capron  &  Co., 
London,  payable  at  thirty  days'  sight  to  the  plaintiff  or  his  order.     The 
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declaration  alleged  a  presentment  to  Capron  &  Oo.  for  acceptance,  a  re- 
fusal by  them,  and  a  protest  for  non-acceptance,  and  also  a  presentment 
for  payment  at  the  end  of  the  thirty  days,  and  a  protest  for  non-payment ; 
and  that  of  all  this  the  defendant  had  notice.  There  were  also  the  com- 
mon money  counts. 

.  The  defendant  pleaded  to  the  first  count,  that  the  bill  was  not  duly 
protested  for  non-acceptance,  and  that  he  had  no  notice  of  the  protest  for 
non-acceptance,  and,  to  the  subsequent  counts,  he  pleaded  non  assumpsit. 

The  cause  was  tried  before  Erle,  J.,  at  the  second  sitting  at  West- 
minster in  Trinity  term  last.  In  support  of  the  affirmative  of  the  issue 
upon  the  protest  for  non-acceptance,  a  notary  was  called,  >vho  proved  that 
he  received  the  bill  from  Ransom  &  Co., — the  bankers  in  whose  .hands 
the  bill  had  been  placed  for  presentment, — that  he  presented  it,  and  after- 
wards noted  and  protested  it  for  non-acceptance.  The  protest  was  not 
produced  :  and,  upon  the  objection  being  taken,  and  allowed  by  the  learned 
judge,  a  paper  was  put  in,  purporting  to  be  a  protest,  drawn  up  since  the 
*2P)Q1  commencement  of  the  action.  *This  the  learned  judge  rejected. 
The  following  letters  from  the  defendant  to  the  plaintiff  were  then 
put  in  and  relied  on,  either  as  a  waiver  of  a  protest,  or  as  evidence  that 
a  protest  had  been  duly  made.  The  first  letter  was  not  dated,  but  it  bore 
a  post-mark  date  of  the  3d  of  July,  1844. 

"Sir, — I  have  accepted  the  bill  for  200/.,  and  also  the  one  for  180Z. 
There  was  another  bill  for  100/.  presented,  about  which  there  was  some 
history  attached,  respecting  its  having  been  presented  in  place  of  another 
which  has  been  cancelled.  I  do  not  recollect  any  thing  about  that  bill; 
and,  as  I  have  not  yet  received  the  account  you  \yere  to  have  sent  me,  I 
have  no  means  of  ascertaining  any  thing  about  it.  I  have  deferred  pay- 
ing that  bill  until  such  time  as  I  should  hear  from  you  about  it.  If  it 
should  be  all  right,  draw  on  me  again  for  the  amount,  and  I  will  pay  it 
as  soon  as  I  know  something  of  it.  I  do  not  intend  to  return  to  Halifax, 
as  I  spend  too  much  money  there.         (Signed)    Arthur  Webster." 

^^  August  30th,  1844. 

«  Sir, — I  have  at  length  received  your  letter,  with  the  account  of  the 
money  transactions  between  us.  I  find  it  all  correct,  with  the  exception 
that  you  have  not  credited  me  with  a  bill  for  50/.  sterling  I  drew  on  the  17th 
of  October,  1842.  I  consequently  have  not  given  instructions  to  mj 
agent  to  pay  the  bill  for  100/.  till  that  matter  is  set  right. 

.(Signed)  <*  Arthur  Webster." 

^^  Durham,  October  12/A,  1844. 

"  Sir, — I  cannot  conceive  how  you  can  say  in  your  last  letter  that  you 
had  explained  to  me  about  the  50/.  bill,  and  that  I  was  quite  satisfied 
about  it.  I  remember  that  there  was  an  impression  on  your  mind  that  I 
had  had  that  money  from  you  to  buy  a  horse,  or  something :  but  the  im- 
*-'>fi01  P^'^ssion  is  equally  strong  on  my  mind  that  I  *never  had ;  and, 
^  what's  more,  I  am  confident  I  never  had.     What  could  I  hav 
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wanted  it  for?  I  never  bought  a  horse  from  an  artillery  officer  in  my 
life;  and  the  first  horse  I  bought  in  Halifax,  was  on  the  19th  of  Novem- 
ber. I  then,  as  you  know,  did  not  pay  Mayce  for  it  for  a  year.  As  I 
said  to  you  before,  if  you  will  send  home  a  check  for  50/.  sterling  to 
England,  I  will  cause  the  100/.  bill  to  be  paid  immediately,  and  we  shall 
then  be  square.  (Signed)  "Arthur  Webster." 

On  the  part  of  the  defendant,  it  was  insisted  that  these  letters  were 
not  evidence  of  actual  protest,  nor  did  they  dispense  with  proof  of 
actual  protest,  inasmuch  as  they  contained  mere  conditional  promises  to 
pay  the  bill ;  and  that,  if  intended  to  be  relied  on  as  evidence  of  a  waiver 
of  protest,  such  waiver  should  have  been  alleged  in  the  declaration. 

The  learned  judge  told  the  jury  that  the  letters  were  evidence  whence 
they  were  at  liberty  to  infer  that  the  bill  had  been  duly  protested,  and 
that  the  defendant  had  due  notice  of  such  protest.  The  jury  thereupon 
returned  a  verdict  for  the  plaintiff  for  the  amount  of  the  bill  and  in- 
terest. 

Dawlingy  Serjt.,  in  Trinity. term,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection.     He  cited  Burgh  v.  Legge^  5  M.  &  W.  418. 

Byks^  Serjt.,  (with  whom  was  PAt?m,)  now  showed  cause.  The  ruling 
of  the  learned  judge  was  correct.  Presentment  for  payment,  protest,  and 
notice  of  protest  or  of  dishonour,  may  all  be  proved  by  admission :  and 
the  letters  produced  at  the  trial  contain  a  sufficient  admission  of  the  de- 
fendant's liability  on  the  bill^  to  be  left  to  the  jury  as  evidence,  not  con- 
elusive^  certainly,  but  as  *evidence  from  which  they  might  infer  r*261 
that  the  bill  had  been  protested,  and  that  the  defendant  had  had 
due  notice  thereof.  An  absolute  unconditional  promise  to  pay  is  not  ne- 
cessary. In  Croxon  v.  Wortlten^  5  M.  &  W.  5,  it  was  expressly  held  that 
a  promise  to  pay  is  evidence  to  be  left  to  the  jury  upon  an  issue  on  pre- 
sentment. Alderson,  B.,  says:  <<The  defendant  is  supposed  to  know 
the  law ;  he  knows,  therefore,  that  he  is  not  liable  unless  the  note  has 
been  duly  presented  :  with  that  knowledge  he  undertakes  to  pay  it.(a)  Is 
not  that  evidence  for  the  jury  that  he  knows  it  has  been  presented  ?" 
Several  other  cases  might  be  cited  to  the  same  effect.  The  like  rule 
holds  with  respect  to  protest.  Thus,  in  Patterson  v.  Becker^  6  J.  B. 
Moore,  319,  it  was  held  that  a  promise  by  the  defendant  to  pay  the  bill, 
coupled  with  a  letter  from  his  attorney  offering  terms,  dispensed  with 
other  proof  of  protest.  Dallas,  C.  J.,  is  there  made  to  say:  ''In  Lun^ 
die  v.  Robertsouy  7  East,  231,  it  was  held  that  a  subsequent  promise  by 
an  endorser  is  a  waiver  of  the  objection  of  want  of  notice ;  and  in  Jones 
V.  Morgan^  2  Campb.  474,  where  that  case  was  recognised,  it  was  decided 
that  a  promise  to  pay,  after  a  bill  is  due,  is  a  sufficient  admission  of 
the  acceptance,  as  well  as  of  the  handwriting  of  the  drawer,  and  of  the 

(a)  It  would  be  inconvenient  if  ignorance  of  the  law  relieved  a  party  from  civil  or  from 
criminal  responMbility.  It  doea  not  follow,  that,  in  oscertaining  the  true  meaning  of  an  ex- 
prewion,  the  court  is  to  allow  itaeif  to  be  misled  by  giving  effect  to  a  fiction. 

VOL.  u.  22  P 
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other  parties  to  the  bill."    A  reference  to  the  case  of  Lundie  v.  Robeit- 
son  will  show  the  sense  in  which  his  lordship  uses  the  term  <«  waiver." 
Richardson,  J,,  however,  puts  it  on  the  right  ground.     *<Even  if  the  in- 
strument in  question,"  he  says,  « had  been  properly  declared  on  as  a 
foreign  bill,  it  has  been  decided,  in  the  case  of  Rogers  v.  Stevens^  2  T. 
R.  713,  that  a  promise  to  pay  after  a  bill  or  note  becomes  due,  will  dis- 
*2r2i     V^^^^  ^^'^^'^  proof  *of  presentment  and  notice  of  dishonour.    So, 
■'     it  will  dispense  with  the  proof  of.  protest,  as  it  will  amount  to  an 
admission  on  the  part  of  the  defendant  that  the  plaintiff  had  a  right  to 
resort  to  him  upon  the  bill."   In  Gibbon  v.  Coggan,  2  Campb.  188,  a  pro- 
mise of  payment  by  the  defendant  after  the  bill  was  due,  was  held  suffi- 
cient evidence  of  a  protest  for  non-payment  and  notice  of  dishonour : 
and  Lord  Ellenborough  said :  <«  By  a  promise  of  the  dra^ver  to  pay,  he 
admits  his  liability ;  he  admits  the  existence  of  every  thing  which  is  ne- 
cessary to  render  him  liable.     When  called  upon  for  payment  of  the  bill, 
he  ought  to  have  objected  that  there  was  no  protest ;  instead  of  that,  he 
promises  to  pay  it.     I  must,  therefore,  presume  that  he  had  due  notice, 
and  that  a  protest  was  regularly  drawn  up  by  a  notary."    And  the  same 
learned  judge  in  Greenway  v.  Hindley^  4  Campb.  52,  ruled  that  a  promise 
to  pay  a  foreign  bill,  made  after  it  was  due,  was  evidence  to  support  an 
allegation  in  the  declaration  of  a  due  presentment  for  payment,  a  protest, 
and  a  regular  notice  of  dishonour.     It  is  every  day's  practice  to  treat  a 
promise  to  pay  as  evidence  of  notice  of  dishonour.     Then,  can  it  be  said 
that  an  express  admission  is  less  available  for  this  purpose  than  an  ex- 
press promise  ?     And,  do  the  letters  in  this  case  contain  a  sufficient  ad- 
mission?   In  Booth  V.  Jacobs  J  3  N.  &  M.  351,  a  letter  written  by  the 
drawer  to  the  holder  of  a  bill,  six  days  after  the  day  on  which  the  drawer 
should  have  received  notice  of  dishonour,  and  containing  ambiguous  ex- 
pressions respecting  the  non-payment  of  the  bill,  was  held  to  be  properly 
left  to  the  jury  as  evidence  from  which  they  might  or  might  not  infer  that 
notice  had  been  given  on  the  proper  day.     Subsequent  cases  have  gone 
further  even  than  that.     Thus,  in  Wilkins  v.  Jadis^  1  M.  &  Rob.  41,  proof 
•2631     ^'^^*  ^^  drawer  of  a  bill  knew,  two  days  after  its  maturity,  •that 
it  was  unpaid,  and  in  the  hands  of  a  particular  endorsee,  and  ob- 
jected to  pay  it  on  the  ground  of  fraud  in  the  obtaining  of  it,  was  ruled 
by  Lord  Tenterden  to  be  evidence  to  go  to  a  jury  that  he  had  received 
regular  notice  of  dishonour ;  (a)  and,  though  a  rule  for  a  new  trial  was 
moved  for  on  another  ground,  the  propriety  of  that  ruling  was  not  ques- 
tioned.    In  Curlewis  v.  Corfield,,  1  Q.  B.  814,  1  Gale  &  Dav.  489,  in  an 
action  by  a  second  endorsee  against  the  drawer  of  a  bill,  the  issue  being 
whether  the  defendant  had  had  notice  of  dishonour,  evidence  was  given 

for  the  plaintifl',  that,  on  the  day  after  the  dishonour,  he  wrote  and  sent  a 

» 

(a)  Quarej  whether,  if  the  party  sued  as  drawer  pleaded  that  he  did  not  draw,  and  al«o  tbi 
he  had  no  notice  of  dishonour,  an  assertion  by  hicn  that  his  name  was  forged  would  be  evi 
dcnce  of  notice  of  dishonour. 
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letter  to  the  defendant,  (an  attorney,)  >K*bich  was  put  into  the  letter-box  at 
the  defendant's  office,  the  office  being  closed  ;  that  notice  had  been  served 
on  the  defendant  to  produce  a  letter  dated  and  sent  to  him  on  the  above 
day,  containing  notice  of  the  bill  being  dishonoured,  which  letter  the  de- 
fendant did  not  produce  at  the  trial ;  and  that,  afler  the  letter  supposed 
to  contain  the  notice  of  dishonour  was  delivered,  the  defendant  told  the 
plaintiff's  attorney  (in  answer  to  a  threat  of  legal  proceedings)  tliat  the 
bill  had  not  been  presented  in  time,  not  saying  any  thing  as  to  notice  of 
dishonour:  and  this  was  held  to  be  evidence  to  go  to  the  jury,  of  a  regu- 
lar notice  of  dishonour.  So,  in  Horford  v.  Wilsoriy  1  Taunt.  12,  part 
payment,  and,  in  Dixon  v.  Elliott,  5  C.  &  P.  437,  an  offer  of  a  composi- 
tion, were  held  sufficient  to  warrant  the  jury  in  presuming  a  notice  of 
dishonour  to  have  been  regularly  given.  And  in  Brownell  v.  Bormey^ 
1  Q.  B.  39,  4  P.  &  D.  523,  in  assumpsit  against  the  drawer  and  endorser 
of  a  bill  of  exchange,  the  issue  being  whether  or  not  the  *defend-  r*oaA 
ant  had  received  notice  of  dishonour,  a  declaration  by  him  to  a 
party  (not  the  holder)  that  he  should  pay  the  bill,  and  should  not  avail 
himself  of  the  informality  of  notice,  was  held  to  be  evidence  from  which 
a  jury  might  infer  that  the  defendant  had  due  notice.(a)  These  authori- 
ties show  that  an  express  promise  to  pay  the  bill,  or  an  express  admission 
of  liability,  is  good  evidence  whence  the  jury  may  infer  a  presentment 
for  payment,  a  protest,  and  notice  of  protest,  or  notice  of  dishonour;  and 
that  even  equivocal  expressions  may  suffice  for  the  purpose.  Here,  the 
letters  contain  ample  materials  to  justify  the  inference  that  the  bill  in 
question  was  regularly  protested,  and  that  the  defendant  had  due  notice 
of  the  fact — amounting  as  they  do  to  a  distinct  admission  by  the  defend- 
ant that  he  owes  the  plaintiff  100/.  on  this  bill.  Burgh  v.  Legge,  cited 
on  the  motion,  was  strictly  a  case  of  dispensation,  and  therefore  has  no 
application. 

Dowlingy  Serjt.,  (with  whom  was  Channell,  Serjt.,)  in  support  of  the 
rule.  The  learned  judge  was  clearly  wrong  in  telling  the  jury  that  they 
might  infer,  from  the  letters  produced,  a  regular  protest,  and  notice 
thereof  to  the  defendant.  Those  letters  contain  no  admission  of  the  de- 
fendant's liability  at  all,  but  a  mere  conditional  promise  to  pay  the  bill 
when  satisfied  as  to  certain  particulars ;  and  there  was  no  evidence  to 
show  that  that  condition  had  been  complied  with  by  the  plaintiff.  At  the 
most,  the  letters  can  only  amount  to  a  waiver  of  strict  legal  proof  of  pre- 
sentment, protest  and  notice ;  and,  according  to  the  authority  of  r^ofis 
Burgh  V.  Legge,  •do  not  support  an  allegation  of  actual  protest 
and  notice.  * 

TiNDAL,  C.  J.     It  appears  to  me  that  this  rule  ought  to  be  discharged. 

(a)  Quart,  whether,  if  the  declaration  had  been,  "  notice  was  not  given  till  Tuesday,  but 
as  I  hffve  not  been  damnified  by  the  omission,  I  will  pay  the  amount,"  it  would  have  been, 
not  a  mere  waiver  of  the  objection  arising  out  of  the  want  of  notice  on  Monday,  but  evideoc** 
entitling  a  jury  to  find  upon  their  oath,  that  notice  had  been  actually  given  on  that  day. 
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The  action  is  brought  by  the  payee  of  a  foreign  bill  of  exchange,  against 
the  drawer.      The  pleas  that  raise  the  point  which  has  been  r.rgued  before 
us,  are — first,  that  the  defendant  had  no  notice  of  protest ;  secondly,  that 
the  bill  w^as  not  duly  protested  for  non-acceptance.     And  the  question  is, 
whether  the  evidence  given  at  the  trial  on  the  part  of  the  plaintiff  was 
properly  received,  the  jury  correctly  directed  upon  it,  and  the  conclusion 
they  came  to  right.     The  rule  seems  to  me  to  be  properly  laid  down  in 
the  case  of  Patterson  v.  Becker^  6  J.  B.  Moore,  319,  which  goes  to  the 
very  foundation  of  the  objection  here.    The  way  in  which  Richardson,  J., 
there  states  the  law  upon  the  subject,  appears  to  me  to  be  perfectly  cor- 
rect.    "  It  has  been  decided,"  he  says,  "  in  Rogers  v.  StevenSy  that  a 
promise  to  pay,  after  a  bill  or  note  becomes  due,  will  dispense  with  proof 
of  notice  of  dishonour.     So,  it  will  dispense  with  the  proof  of  protest ;  as 
it  will  amount  to  an  admission,  on  the  part  of  the  defendant,  that  the 
plaintiff  had  a  right  to  resort  to  him  upon  the  bill. "(a)     That  is,  if,  when 
payment  is  demanded,  the  party  omits  to  avail  himself  of  the  preliminary 
objection  of  want  of  protest,  or  of  want  of  notice,  it  is  a  question  for  the 
jury  whether  he  does  not  thereby  admit  that  all  the  steps  that  are  essential 
*2661     ^^  create  liability  in  him,  have  been  duly  taken.     The  letters, 
then,  *being  admissible,  do  they  warrant  the  conclusion  the  jury 
have  come  to  ?     They  seem  to  me  to  show  that  the  defendant  was  con- 
scious that  there  had  been  a  protest,  and  that  he  had  had  notice ;  other- 
wise he  w^ould  not  have  put  his  non-liability  to  pay  upon  the  ground  he 
did.     He  is  evidently  struggling  to  avoid  payment  of  the  bill.     If,  instead 
of  mentioning  that  which  would  have  been  a  good  answer,  he  sets  up 
something  fortjign,  that  is  an  admission,  according  to  all  the  cases,  that 
the  good  ground  of  defence  does  not  exist.     And  that  is  exactly  what  the 
defendant  has  done  here.     The  letters  are  altogether  silent  as  to  the  want 
of  protest  or  notice :  the  objection  to  pay  the  bill  is  put  upon  the  ground 
of  some  supposed  inaccuracy  in  the  accounts  between  the  parties :  in  other 
respects,  the  defendant  admits  his  liability ;  and  this,  according  to  Pat- 
terson v.  Becker,  is  sufficient.     The  answer  now  attempted  to  be  set  up, 
is,  that  the  letters  contain  a  mere  conditional  promise  to  pay.     But,  when 
we  are  determining  the  point  by  reference  to  what  is  supposed  to  have 
been  passing  in  the  mind  of  the  defendant,  it  is  quite  immaterial  whether 
the  promise  is  conditional  or  not.      Wil/dns  v.  Jadis,  1  M.  &  Rob.  41,  is 
a  much  stronger  case  than  the  present.     There,  proof  that  the  drawer 
knew,  two  days  after  its  maturity,  that  the  bill  was  unpaid,  and  in  the 
hands  of  a  particular  endorsee,  and  objected  to  pay  it  on  the  ground  oj 

(a)  There,  as  well  as  in  WiVkinfi  v.  /ar/is,  (post,  p.  266,)  it  was  immaterial,  vpon  non  if«- 
sumpsUy  whether  the  defendant  had  admitted  notice,  or  had  dispensed  with  notice.  8ince  the 
new  rules  of  pleading,  if  the  defendant  were  to  traverse  the  notice  alleged  in  the  declaration, 
and  in  another  plea,  to  set  up  a  dispensation,  there  would  appear  to  he  a  difficulty  in  saying 
v0iich  plea  the  evidence  estabUsbed.  In  the  principal  case,  such  ambiguity,  had  it  existed, 
might  have  been  material ;  but,  upon  the  correspondence,  the  questioo  of  waiver  could  hardly 
arise. 
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fraud  in  the  obtaining  ofUy  was  ruled  by  Lord  Tenterden  to  be  evidence 
to  go  to  the  jury  that  he  had  received  regular  notice  of  dishonour ;  and 
this  ruling  was  not  questioned,  though  a  new  trial  was  moved  for  upon 
another  ground,  (a)  I  am  clearly  of  opinion  that  this  case  was  properly 
submitted  to  the  jury,  and  properly  decided  by  them. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  If  a  promise  to  pay  were 
necessary  to  give  the  plaintiff  a  right  *of  action,  the  promise  to  be  r»ofi7 
gathered  from  the  letters  in  this  case,  being  conditional  only,  *■ 
might  not  have  sufficed  to  entitle  the  plaintiff  to  recover.  I  do  not  appre- 
hend, however,  that  a  promise  was  necessary ;  an  admission  of  liability 
is  enough  to  warrant  the  jury  in  inferring,  that  all  the  steps  necessary  to 
create  such  liability  have  been  duly  taken.  The  cases  cited  show  that 
admissions  much  less  strong  than  those  contained  in  the  defendant's  let- 
ters will  suffice  for  that  purpose. 

Maule,  J.  I  am  of  the  same  opinion.  This  rule  was  obtained  on  the 
11th  of  June.  The  defendant  has,  therefore,  succeeded  in  obtaining  a 
delay  of  five  months,  which  evidently  was  his  sole  object.  It  appeared 
to  me  at  the  time,  that  there  was  no  ground  for  the  motion.  The  only 
case  that  has  been  cited  for  the  defendant  is  Burgh  v.  Legge^  which  has 
nothing  at  all  to  do  with  the  point  now  before  us.  Patterson  v.  Becker 
and  Wtlkins  v.  Jadis  are  conclusive  in  favour  of  the  plaintiff.  The  de- 
fendant, in  his  letter  of  the  12th  of  October,  1844,  after  referring  to  some 
former  correspondence  as  to  a  50/.  bill  and  the  accounts  between  the 
plaintiff  and  himself,  as  to  the  bill  in  question,  says  that  he  will  cause  it 
to  be  paid  immediately,  but  insists  on  a  particular  mode  of  payment. 
The  promise  to  pay  is  absolute,  but  conditional  only  as  to  the  mode. 
The  letter  is  an  express  and  distinct  admission  of  his  liability  on  the  bill. 
Now,  he  could  not  be  liable  to  pay  the  bill,  unless  there  had  been  a 
regular  protest,  and  due  notice  thereof  given  to  him.  And  no  jury  could 
possibly  infer  from  the  letters  any  other  than  that  the  defendant  had  had 
such  notice.  The  only  question  is,  whether  the  evidence  was  properly 
left  to  them.  Wilkins  v.  Jadis  differs  from  the  present  case  only  in  this, 
that  there  the  evidence  was  considerably  weaker ;  and  still  it  was  held 
sufficient  to  go  to  the  jury.  I  think  the  jury  would  *clearly  have  r*268 
done  wrong  had  they  come  to  any  other  conclusion  than  that  at 
which  they  arrived.     I  also  think  that  they  were  properly  directed. 

Erle,  J.  I  also  am  of  opinion  that  this  rule  must  be  discharged.  An 
admission  by  a  party  of  his  liability  on  a  bill,  is  an  admission  that  all  has 
been  done  which  is  requisite  to  constitute  such  liabilitv.  I  think  the  let- 
ters in  question  were  evidence  of  a  protest  and  of  notice  thereof  to  the 
defendant,  both  of  which  were  necessary  (6)  to  entitle  the  plaintiff  to  main- 
tain his  action.  Rule  discharged. 

(a)  2  B.  &  Ad.  188.  (6)  Vide  tunen  mipra,  265  (6). 
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BELL  and  Others,  Assignees  of  HOOD,  a  Bankrupt,  v.  COLEMAN. 

J^ov.  12. 

The  exception  in  the  2  &  3  Vict,  c  37,  (continued  by  3  &  4  Vict,  c  83,  4  4c  6  VicL  c  54,) 
M  to  loans  or  forbearance  of  any  money  upon  aecority  of  lands,  tenements,  or  hereditaments, 
or  any  estate  or  interest  therein,  is  not  letrospectiye. 

A.  became  indebted  to  B.  in  1000/.,  upon  bills  discounted  at  usurious  interest,  (since  the  7  W.  4, 
4c  1  Vict  c.  80,)  and  being  afterwards  pressed  for  payment,  deposited  with  B.,  as  collateral 
security,  a  deed  for  securing  an  annuity  payable  out  of  real  property,  nothing  being  said,  at 
the  time,  as  to  the  rate  of  interest  to  be  paid  for  the  further  forbearance.  A  bill  for  1000/. 
was  afterwards  given  by  A.  to  B.  in  respect  of  the  debt,  and  renewed  from  time  to  time  at 
lOLper  cent,  interest  All  this  took  place  prior  to  the  passing  of  the  2  6c  B  Vict  c  37: — 
Held,  that  the  subsequent  dealing  in  respect  of  the  bills  did  not  invalidate  the  deposit  of  the 
deed. 

This  was  an  action  of  trover,  brought  by  the  plaintiiis,  as  assignees  of 
one  John  Lionel  Hood,  a  bankrupt,  to  recover  damages  for  the  wrongful 
conversion  of  a  certain  indenture  bearing  date  the  16th  of  March,  1830, 
made  between  M.  R.  Kymer,  therein  described,  of  the  one  part,  and  the 
bankrupt,  of  the  other  part. 

*2fiQl        *The  defendant  pleaded — first,  not  guilty ;  secondly,  that  the 
said  indenture  was  not  at  the  time  when,  &c.,  the  indenture  of  the 
plaintiffs,  as  assignees,  modo  et  forma. 

The  cause  came  on  for  trial  before  Tindal,  C.  J.,  at  the  sittings  in 
Middlesex  after  Easter  term,  1841,  when  a  verdict  was  found  for  the 
plaintiffs,  damages  5000/.,  subject  to  the  opinion  of  the  court  upon  the 
following  case : — 

The  plaintiffs  were  the  assignees  of  the  said  John  Lionel  Hood,  under 
a  fiat  in  bankruptcy  issued  on  the  1st  of  May,  1839.  The  plaintiffs 
proved  a  demand  by  them  of,  and  a  refusal  by  the  defendant  to  deliver, 
the  deed  which  was  the  subject  of  the  action.  The  plaintiffs  put  in  and 
read  the  examination  of  the  defendant  under  the  fiat ;  which  is  to  be  taken 
as  a  part  of  the  case,  and  is  as  follows : — ««  That,  on  or  about  the  2d  of 
May,  1837,  this  deponent  discounted  a  bill  for  500/.,  dated  the  same  day, 
drawn  by  F.  Lock  upon  and  accepted  by  the  bankrupt,  payable  three 
months  after  date,  to  the  order  of  Lock,  and  endorsed  by  him  to  this  depo' 
nent ;  and  that,  for  the  discounting  thereof,  this  deponent  took  the  sum 
of  12/.  IQs. :  That,  on  the  5th  of  the  same  month,  deponent  discounted 
another  bill,  bearing  date  that  day,  for  the  like  amount,  and  drawn,  ac- 
cepted, and  endorsed  and  made  payable  at  the  same  time ;  and  that,  for 
the  discounting  thereof,  deponent  took  the  like  sum  of  12/.  10s. :  That 
those  bills  were  not  paid,  and  deponent  refused  to  renew  them  without 
security,  and  they  lay  overdue  until  the  14th  of  December,  1837,  when 
Lock  brought  a  bill,  accepted  by  the  bankrupt,  for  1500/.,  on  which  de- 
ponent gave  Lock  a  memorandum  that  only  1000/.  belonged  to  deponent, 
and  he  told  Lock,  that,  unless  the  bill  was  paid,  or  a  security  was  handed 
to  him,  he  would  sue  both  parties :  That,  in  the  latter  end  of  Febniaryi 
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1838,  Lock  brought  to  depoDent  an  assignment,  (the  deed  mentioned  in 
the  *declaration,)  bearing  date  the  16th  of  March,  1830,  of  an  an-  r*27o 
nuity  of  100/.,  being  a  portion  of  an  annuity  of  515/.  issuing  out  of  *■ 
certain  closes,  &c.,  specified  in  the  said  deed,  payable  during  the  lives  of  C. 
AUiston,  G.  AUiston,  S.  Mac  Taggart,  and  E.  M.  Dymock,  and  deposited  the 
same  with  deponent  as  security  for  the  1000/.  due  to  him :  That,  on  the  15th 
of  March,  1838,  the  bankrupt  was  brought  to  deponent  by  Lock,  and  ac- 
cepted a  bill  for  1000/.,  drawn  by  Lock,  in  lieu  of  the  former  bill  for  1500/. ; 
and,  on  the  15th  of  June,  1838,  another  bill,  in  like  manner  drawn,  ac- 
cepted, and  made  payable,  for  1000/.,  was  discounted  by  deponent,  in  re- 
newal of  the  last  bill ;  and,  on  the  15th  of  September,  1838,  another  bill,  in 
like  manner  drawn,  accepted,  and  made  payable,  for  1000/.,  was  discounted 
by  deponent,  in  renewal  of  the  last  bill ;  and,  on  the  15th  of  December, 
1838,  another  bill,  in  like  manner  drawn,  accepted,  and  made  payable, 
for  1000/.,  was  discounted  by  deponent,  in  renewal  of  the  last  bill ;  which 
last  bill  is  now  in  deponent's  possession :  That,  on  each  renewal,  both 
before  and  after  the  assignment  was  lodged  with  deponent,  he  charged 
and  received  interest  at  the  rate  of  10/.  per  cent,  per  annum :  That  the 
deed  of  assignment  of  the  annuity  was  never  assigned  to  deponent: 
And  that  deponent  has  not  any  written  undertaking  from  the  bankrupt, 
deponent  not  requiring  it,  under  the  assurance  that  this  was  a  temporary 
loan,  and  would  be  repaid  when  the  bill  became  due." 

In  1830,  Lock,  then  solicitor  in  London,  and  solicitor  and  agent  for 
the  bankrupt,  invested  999/.  for  him  in  the  purchase  of  an  annuity  se- 
cured by  the  deed  in  the  declaration  mentioned,  which  was  never  given 
up  by  Lock  to  the  bankrupt,  but  was  retained  and  disposed  of  by  Lock 
under  the  circumstances  hereinafter  set  forth.(a) 

*In  1836  or  1837,  the  bankrupt  entered  into  business  as  a  ma-  ^*n'^f^ 
nufacturer.  He  required  all  his  funds  for  the  purposes  of  capital. 
Lock  was  particularly  intimate  with  him.  At  that  time  the  bankrupt  had 
never  raised  money.  Afterwards  he  employed  Lock  in  raising  one  sum 
of  10,000/.  Lock  raised  7000/.  on  mortgage  in  one  sum,  and  the  rest  in 
different  advances  from  himself,  Lock,  out  of  moneys  iii  his  hands. 
Lock  knew  the  defendant,  Coleman.  He  was  a  family  connection  of 
Lock's ;  but  Lock  was  not  very  intimate  with  him.  Coleman  never  em- 
ployed Lock  to  put  out  money  for  him.  He  lent  Lock  4000/.  in  June 
and  July,  1835.  Coleman  made  an  application  to  Lock,  stating  that  he 
had  retired  from  business,  and  that  he  thought,  if  Lock  had  capital,  it 
would  be  advantageous  to  him.  Lock  {sic) ;  that  he  had  4000/.  or  5000/. ; 
that,  if  Lock  would  pay  him  10/.  per  ceni.y  it  was  at  Lock's  disposal,  to 
do  what  he  liked  with.  Lock  got  4000/.  from  him  within  ten  days  or  a 
fortnight  from  the  first  advance  to  the  last.  Lock  gave,  for  2000/.  of  it, 
his  own  note,  either  a  promissory  note  made  by  himself  alone,  or  an  ac* 
ceptance  by  him  of  a  bill  drawn  by  the  defendant ;  for  another  1000/.  of 

(a)  WbalfbUow*  would  appear  to  be  partly  statoment  and  partly  depoaltion. 
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the  4000/.,  Lock  gave  an  acceptance  of  a  Captain  H.,  of  the  navy,  to  a 
bill  dravyn  by  Lock;  for  another  500/.,  Lock  gave  an  acceptance  of  one 
Burton  to  a  draft  of  his.  Lock's ;  the  other  500/.,  being  the  remainder  of 
the  4000/.,  was  either  secured  by  a  note  of  Lock's,  or  an  acceptance,  by 
Lock,  of  the  defendant's  draft.  At  that  period,  July,  1835,  Lock  had 
that  4000/. 

Lock  advanced  to  the  bankrupt,  at  different  times,  between  4000/.  and 
5000/.,  besides  the  7000/.  on  mortgage.  The  earliest  advance  made  by 
Lock  to  the  bankrupt  was  in  1837.  That  was  after  the  mortgage.  Lock 
made  advances  to  the  bankrupt  from  time  to  time.  He  had  entered  into 
a  large  undertaking,  and  required  all  his  own  funds  and  any  assistance 
4,2721     Lock  could  render  *him.     He  gave  Lock  some  Mexican  shares 

or  bonds,  upon  which  Lock  borrowed  money,  and  gave  it  to  him. 
He  did  not  give  Lock  the  deed  in  the  declaration.  Lock  kept  tliat  from 
the  day  it  was  prepared.  Lock  had  it  from  the  date  of  its  execution. 
He  bad  kept  it  with  the  bankrupt's  other  papers,  which  were  under  Lock's 
care  as  his  attorney.  Lock  had  the  bankrupt's  authority  to  use  it  the 
same  way  as  the  other  documents.  Whilst  these  money  transactions 
were  going  on,  at  first,  the  bankrupt  was  at  Newcastle-upon-Tyne.  Dur- 
ing that  time  he  applied  to  Lock  by  letters.(a) 

The  bankrupt  came  to  London  after  writing  the  letters,   and  settled 
there — in  the  commencement  of  1837,  or  extreme  end  of  1836.     He  con- 
tinued to  be  in  want  of  money.     Lock  saw  him  almost  daily.     The  bank- 
rupt lived  in  the  street  adjoining  Lock.     Lock  then  acted  for  him  in  this 
way : — The  bankrupt  frequently  urged  Lock  to  obtain  the  money  he  had 
invested  on  the  annuity,  by  getting  rid  of  it  through  Lock.     Lock  had 
not  received  the  shares  at  that  time.     He  had  the  deed  and  shares  in  his 
hands  at  the  same  time.     When  he  said  that  he  had  not  received  the 
shares  at  that  time,  by  « that  time"  he  meant  the  time  when  the  bankrupt 
came  to  London.     He  had  the  deed  and  shares  in  his  hands  at  the  same 
time  he  had  conversations  with  the  bankrupt  as  to  raising  money  on  the 
shares.    He  was  constantly  applied  to  by  the  bankrupt  to  know  if  he 
could  not  raise  the  money  on  the  deed.     Lock  thinks  that  the  first  ad- 
vance he  made  to  the  bankrupt  was  in  1837.     He  had  not  money  of  his 
own  to  lend ;  but  it  was  money  in  his  possession.     He  had  4000/.  from 
the  defendant.     Two  bills  drawn  by  Lock  upon  the  bankrupt,  for  500/. 
each,  were  put  into  the  defendant's  hands.     The  defendant  had  advanced 
*2731     ^^^  2000/.  on  his  own  security.     At  *that  period,  (1837,)  Lock 

owed  the  defendant  1000/.  on  his  own  name,  either  from  the  cir- 
cumstance of  its  having  been  advanced  to  him  originally  on  his  own 
name,  or  firom  Captain  H.  being  then  dead  insolvent  (whose  executor 
Lock  was) — ^he,  Lock,  did  not  keep  accounts,  and  therefore  he  could  not 
say  which  of  the  two  circumstances  was  the  correct  one — but  1000/.  was 
so  situated,  and  the  defendant  required  an  additional  name.    Lock  ap- 

(a)  The  latteri  were  Mt  oat  in  an  appendix,  and  wera  to  be  taken  aa  part  of  the  oaie. 
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phed  to  the  bankrupt,  to  whom  he  had  then  advanced  about  3000/.,  or  a 
.arger  sum  than  3000/.,  and  requested  the  bankrupt  to  give  him  (Lock)  his 
acceptance  ;  and  the  bankrupt  gave  him  two  acceptances  of  500/.  each. 
Lock  believes  that  he  had  no  security  from  the  bankrupt  at  that  time,  ex- 
cept that  deed  which  he  had  in  his  possession ;  and  he  considered  he 
had  a  right  to  require  from  the  bankrupt  the  whole  3000/. ;  but  he  did  in 
fact  only  require  the  1000/,     He  (Lock)  was  at  that  time  the  grantee  of 
the  annuity,  and  could  have  received  it — could  have  paid  himself,  in  truth. 
When  these  two  500/.  bills  became  due,  they  were  renewed  by  an  ac- 
ceptance, of  the  bankrupt,  of  a  draft  of  Lock's,  for  1500/.,  a  memoran- 
dum being  taken  from  the  defendant,  that  it  was  only  to  secure  1000/. 
The  defendant  objected  to  Lock's  having  drawn  for  1500/.,  and  there 
was  a  memorandum  that  only  1000/.  was  for  him.     Subsequently,  the 
defendant  applied  for  further  security :  Lock  thinks,  in  the  commence- 
ment of  1838,  but  he  could  not  say  positively  to  a  month  or  so.    In  De- 
cember, 1837,  he  had  advanced  the  4000/.  to  the  bankrupt :  Lock  thinks 
it  was  upwards  of  4000/.  at  that  time.     Lock  had  then  sold  the  shares ; 
but  there  was,  in  December,  1837,  about  4000/.  owing  to  him,  after  giv- 
ing credit  for  the  proceeds  of  those  shares.     At  that  time  he  had  the 
deed  in  his  possession;  and  the  bills,  either  the  1000/.  or  the  1500/., 
were  running.    A  *bill  of  1000/.  was  taken  instead  of  that  for    r»274 
1500/.     That  1000/.  was  renewed  once  or  twice  after.     On  the 
defendant  requiring  further  security.  Lock  took  him  the  deed.     Lock  de- 
posited it  with  the  defendant  as  security  for  the  bankrupt's  1000/.  ac- 
ceptance.    The  defendant  did  require  further  security,  and  was  inclined 
to  be  troublesome ;  and  Lock  gave  him  the  deed  to  keep  him  quiet. 
Lock  had  no  authority  from  the  bankrupt  to  pledge  it  to  the  defendant 
particularly ;  not  in  express  terms.     Lock  was  urged  frequently  by  the 
bankrupt  to  obtain  money  on  that  deed,  verbally  and  by  the  letters.     He 
should  say  that  he  had  authority  to  dispose  of  that  deed  in  the  course  of 
those  money  transactions.     Lock  was  secured  for  the  advances,  to  th( 
extent  of  the  value  of  the  deed  and  the  shares.     His  authority  as  to  the 
deed  and  the  shares  was  the  same.     The  bankrupt  never  made  any  com- 
plaint as  to  the  shares.     Lock  thinks  the  bankrupt  applied  to  him,  aftei 
he  had  deposited  the  deed  with  the  defendant,  to  know  if  he  (Lock) 
could  not  get  money  for  him  on  that  deed.     Lock  did  not  tell  the  bank- 
rupt that  he  had  deposited  the  deed  with  the  defendant.     Lock  had  a  mo- 
tive for  not  telling  the  bankrupt.     If  he  had  told  him  that  he  had  pledged 
his  deed,  it  would  have  been  telling  him  that  he  (Lock)  was  distressed  by 
the  advances  he  had  made  to  the  bankrupt.     It  was  from  motives  of  de- 
licacy,— not  to  let  him  know  that  he  (Lock)  was  distressed  by  the  ad- 
vances he  had  made  to  the  bankrupt.     It  was  some  time  before  Hood's 
bankruptcy  that  Hood  asked  to  know  if  he  (Lock)  could  get  money  on 
the  deed.     If  he  had  not  parted  with  the  deed  to  the  defendant,  he  should 
then  have  been  holding  it  on  the  same  terms  as  he  had  been  all  along. 

VOL.  !!•  23 
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He  did  not  remember  that  afterwards,  until  his  (Hood's)  bankruptcy. 
Hood  pressed  him,  Lock,  any  more  on  the  subject  of  the  deed.  No  as- 
*2751  signment  was  *made  to  the  defendant ;  he  did  not  require  any 
from  him.  Lock.  Lock  had  required  none  from  the  bankrupt. 
The  bankrupt,  at  the  time  of  his  bankruptcy,  was  indebted  to  him,  Lock, 
in  2300/.,  exclusive  of  interest;  2500/.  of  what  he  had  owed  him  had 
been  paid  off  by  money  borrowed  Upon  the  joint  security  of  the  bankrupt 
and  Lock,  for  which  a  judgment  was  obtained  against  Lock,  the  bankrupt 
not  having  paid  it.  Lock  had  not  paid  it.  He  (Lock)  had  authority  to 
pledge  the  deed — ^had  authority  from  the  bankrupt  to  part  with  the  deed 
for  such  purposes  as  he  did  part  with  it  for  to  the  defendant.  He  had  no 
special  authority  with  respect  to  the  deed — a  general  authority,  to  all  the 
world. 

The  court  is  to  have  authority  to  draw  any  inference  of  fact  from  the 
matters  stated,  which  a  jury  ought  to  draw. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiffs  are 
entitled  to  recover.  If  the  court  are  of  that  opinion,  the  verdict  is  to 
stand,  but  the  damages  are  to  be  reduced  to  40^.,  on  the  deed  being 
given  up  to  the  plaintiffs.  If  the  court  are  of  a  contrary  opinion,  a  ver- 
dict is  to  be  entered  for  the  defendant. 
.  Channelly  Serjt.,  (with  whom  was  Peiersdorff',)  for  the  plaintiffs.  Two 
questions  arise  in  this  case — first,  whether  Lock  had  authority  to  pledge 
the  indenture  of  the  16th  of  March,  1830 ;  secondly,  assuming  that  he 
had  such  authority,  whether  the  transaction  was  tainted  with  usury. 

It  appears  from  the  case,  that  Lock  was  the  attorney  of  the  bankrupt, 
and  that  the  annuity  secured  by  the  deed  in  question  was  payable  to 
Lock  as  trustee  for  him.  The  state  of  accounts  between  the  parties  was 
this :  Lock,  who  had  advanced  money  to  the  bankrupt,  and  who  at  that 

*27fil  ^*™^  ^^^  ^^^  ^^^^  ^^  ^^^  possession,  was  indebted  •to  the  defend- 
ant. He  was  the  principal  debtor,  though  the  bankrupt  was  also 
liable  to  the  defendant  as  surety.  Supposing  Lock  had  authority  to 
pledge  the  deed  for  the  purpose  of  raising  money  for  the  benefit  of  the 
bankrupt,  there  is  nothing  in  the  case  to  warrant  the  inference  that  he  had 
authority  to  pledge  it  for  securing  this  particular  debt,  for  which  he  him- 
self was  primarily  liable.  The  fair  inference  from  the  whole  case  is,  that 
Lock  had  authority  to  sell  the  annuity,  or  to  pledge  it,  for  a  fresh  and 
actual  advance  of  money  to  the  bankrupt.  [Maule,  J.  The  case  finds 
distinctly  that  Lock  had  authority  to  pledge  the  deed  in  the  way  he  did.] 
Assuming,  then,  that  Lock  had  authority  to  deal  with  the  indenture  in 
the  manner  he  has  dealt  with  it,  and  that,  under  the  old  law,  the  transac- 
tion would  have  been  objectionable  on  the  score  of  usury,  the  only  re- 
maining inquiry  is,  how  the  case  is  affected  by  the  recent  statutes.  The 
3  &  4  W.  4,  c.  98,  s.  7,  enacts,  "that  no  bill  of  exchange  or  promissory 
note,  made  payable  at  or  within  three  months  after  the  date  thereof,  or  not 
having  more  than  three  months  to  run,  shall,  by  reason  of  any  interest 
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taken  thereon  or  secured  thereby,  or  any  agreement  to  pay  or  receive  or 
allow  interest  in  discounting,  negotiating,  or  transferring  the  same,  be 
void,  nor  shall  the  liability  of  any  party  to  any  bill  of  exchange  or  pro- 
missory note  be  affected,  by  reason  of  any  statute  or  law  in  force  for  the 
prevention  of  usury ;  nor  shall  any  person  or  persons  drawing,  accepting, 
endorsing,  or  signing  any  such  bill  or  note,  or  lending  or  advancing  any 
money,  or  taking  more  than  the  present  rate  of  legal  interest  in  Great 
Britain  and  Ireland  respectively  for  the  loan  of  money  on  any  such  bill 
or  note,  be  subject  to  any  penalties  under  any  statute,  or  law  relating  to 
usury,  or  any  other  penalty  or  forfeiture."  The  7  W.  4,  and  1  Vict.  c.  80, 
extends  the  above  provision  to  bills  or  notes  made  *payable  at  or  r»o77 
within  twelve  months  after  the  date  thereof,  or  not  having  more 
than  twelve  months  16  run,  and  also  applies  it  to  bodies  corporate.  And 
the  2  &  3  Vict.  c.  37,  s.  1,  reciting  the  last-mentioned  act,  enacts,  « that 
no  bill  of  exchange  or  promissory  note  made  payable  at  or  within  twelve 
months  after  the  date  thereof,  or  not  having  more  than  twelve  months  to 
run,  Turr  any  contract  for  the  loan  or  forbearance  of'  money' above  the  sum 
oflOl.y  shall,  by  reason  of  any  interest  taken  thereon  or  secured  thereby, 
or  any  agreement  to  pay  or  receive,  or  allow  interest  in  discounting,  ne- 
gotiating, or  transferring  any  such  bill  of  exchange  or  promissory  note,  be 
void,  nor  shall  the  liability  of  any  party  to  any  such  bill  of  exchange  or 
promissory  note,  nor  the  liability  of  any  person  borrowing  any  sum  of 
money  as  aforesaid,  be  affected,  by  reason  of  any  statute  or  law  in  force 
for  the  prevention  of  usury ;  nor  shall  any  person  or  persons,  or  body  cor- 
porate, drawing,  accepting,  endorsing,  or  signing  any  such  bill  or  note, 
or  lending  or  advancing  or  forbearing  any  money  as  aforesaid,  or  taking 
more  than  the  present  rate  of  l^gal  interest  in  Great  Britain  and  Ireland  re- 
spectively for  the  loan  or  forbearance  of  money  as  aforesaid,  be  subject  to 
any  penalties  under  any  statute  or  law  relating  to  usury,  or  any  other 
penalty  or  forfeiture:  provided  always,  that  nothirfg  herein  contained 
shall  extend  to  the  loan  or  forbearance  of  any  money  upon  security  of 
any  lands,  tenements,  or  hereditaments,  or  any  estate  or  interest  therein." 
In  Ex  parte Knightj  in  re  Pownall,  1  Deac.  459,  a  creditor. advanced 
money  to  the  bankrupt  by  discounting  bills  payable  within  three  months 
from  the  date,  and  on  the  security  of  the  deposit  of  goods,  and  took  more 
than  5/.  per  cent,  for  the  discount :  and  it  was  held  by  the  majority  of  the 
court,  that  the  transaction  was  within  the  provisions  of  the  3  &  4  r»27Q 
*W.  4,  c.  98,  s.  7,  and  therefore  not  usurious.  But,  in  Berring" 
Urn  V.  Collis,  5  N.  C.  332,  7  Scott,  302,(a)  it  was  held  by  this  court  that  a 
loan  upon  usurious  interest  secured  by  the  deposit  of  a  lease  and  a  war- 
rant of  attorney,  is  not  brought  within  the  protection  of  the  7  W.  4,  and 
1  Vict.  c.  80,  by  the  addition  of  a  promissory  note  as  a  further  security. 
TiNDAL,  C.  J.,  in  delivering  the  judgment,  there  says :  "  We  think  such 
a  transaction  is  not  brought  within  the  words  of  the  statute  of  3  &  4  W.  4, 

(a)  And  lee  Flight  ▼.  Hammond^  2  M.  dc  G.  383,  d. 
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c.  98,  s.  7,  or  the  1  Vict.  c.  80 ;  those  acts  contemplating  the  case  of 
interest  taken  upon  or  secured  by  a  bill  of  exchange  or  promissory  note, 
as  the  real  and  bona  fide  ground  of  the  debt ;  and  not  extending,  or 
meant  to  extend,  to  the  case  of  a  bill  of  exchange  or  promissory  note 
given  in  addition  to  a  security  of  another  nature,  not  protected  by  the 
statute,  upon  which  the  debt  was  really  contracted;  for,  if  the  latter 
case  should  be  held  to  be  comprised  within  the  act,  it  would  in  effect 
nearly  operate  as  a  general  repeal  of  the  statute  of  usury,  by  enabling 
persons  who  had  lent  money  upon  mortgage  at  usurious  interest  to  sue 
for  and  recover  principal  and  interest  upon  a  bill  or  note,  though  the 
mortgage  security  might  be  void ;  and  even  to  enforce  a  valid  security 
upon  the  land  for  the  principal,  if  the  usurious  interest  should  not  be 
reserved  by  the  mortgage :  and  we  think  the  case  of  Ex  parte  Knight^ 
in  re  Povmally  5  N.  C.  332,  7  Scott,  302,  is  clearly  distinguishable 
from  the  present.  The  contract  in  that  case  was  an  express  and 
specific  contract  of  discount  upon  various  bills  of  exchange,  and  no- 
thing else:  not  at  all  varied  or  modified  in  its  nature  by  reason  of 
the  lender  having  at  the  time  collateral  securities  in  his  hands  for 
*27Q1  ^^  repayment  of  moneys  that  might  become  due ;  but,  in  this 
case,  the  contract  is  of  a  loan  upon  the  pledge  of  the  *title-deeds. 
And  in  Connop  v.  Meaks^  2  Ad.  &  E.  326,  (a)  the  discount  of  the  bills 
of  exchange  being  legalized  by  the  statute  3  &  4  W.  4,  c.  98,  there  could 
be  no  reason  why  a  warrant  of  attorney,  given  subsequently  as  a  security 
for  such  legal  debt,  should  not  be  valid  also.  But,  as  the  loan  in  the 
present  case  was  not,  in  our  opinion,  really  made  upon  the  security  of  the 
promissory  note,  the  discount  taken  makes  the  debt  invalid ;  and  conse* 
quently,  we  think  the  warrant  of  attorney  given  for  such  illegal  debt  is 
invalid  also."  Applying  the  principle  of  that  case  to  the  present,  it  ap- 
pears, that,  on  the  2d  of  May,  1837,  the  defendant  discounted  for  Lock  a 
bill  at  three  months'  .date  for  500/.,  and  on  the  5th  a  second  bill  of  the 
same  date  and  for  the  same  amount,  both  drawn  by  Lock  and  accepted 
by. the  bankrupt ;  that  these  bills  not  being  honoured  when  they  arrived 
at  maturity,  Lock  brought  the  defendant  another  bill,  also  drawn  by  him- 
self and  accepted  by  the  bankrupt,  for  1500/.,  which  he  lefl  with  the  de- 
fendant as  security  for  the  1000/.  due  on  the  two  former  bills ;  that  the 
defendant  then  told  Lock  he  would  sue  both  parties  unless  that  bill  was 
paid,  or  security  given  for  the  debt ;  and  that  Lock,  in  February,  1838, 
deposited  the  deed  in  question  with  the  defendant  as  collateral  security. 
The  question  is,  whether  the  three  bills  for  1000/.  each,  given  in  March| 
June,  and  September,  1838,  are  to  be  treated  as  new  loans  from  time  to 
time, — the  bills  being  the  primary  security,  and  the  deposit  of  the  deed 
collateral  only,— of  whether  the  bills  were  not  taken  merely  as  a  colour 
for  evading  the  usury  laws.  [Maule,  J.  Under  the  old  law,  the  trans- 
action would,  unquestionably,  have  been  usurious.     Erle,  J.     The  de* 

(a)  8.  C.  per  nom.  Connop  ▼.  Yeatet,  4  N.  &  M.  302. 
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ff^ndant  threatened  to  sue,  if  the  1000/.  overdue  in  1837  were  not  paid , 
but  he  was  induced  to  forbear  doing  so  by  the  deposit  of  the  r^noA 
•annuity  deed.]  In  King  v.  Braddon,  2  P.  &  D.  546,  to  an  action  *■ 
against  the  acceptor  of  a  bill,  the  defendant  pleaded,  that,  before,  &c., 
he  was  indebted  to  the  plaintiff  on  an  account  stated,  that  it  was  corruptly 
agreed  that  he,  the  defendant,  should  pay  part  of  the  debt,  and  should 
have  three  months  forbearance,  and  accept  a  bill  at  that  date  for  payment 
of  the  residue,  and  should  pay  a  sum  exceeding  5/.  per  cent,  for  such  for- 
bearance, and  that  the  stipulated  sums  were  paid,  and  the  bill  in  question 
was  given,  accordingly;  and  it  was  held  that  the  transaction  was  exempted 
from  the  usury  laws  by  the  3  &  4  W.  4,  c.  98,  s.  7.  That  case  is  exactly 
in  point,  unless  the  advance  here  is  to  be  taken  to  have  been  made  upon 
the  deposit  of  the  deed  as  the  primary  security.  In  Ex  parte  Terrewest, 
in  re  Poynter^  3  Deac.  590,  the  petitioner  lent  the  bankrupt  1600/.  on  his 
promissory  note,  payable  three  months  after  date,  renewable  for  the  same 
period,  at  the  option  of  the  bankrupt,  but  so  as  not  to  exceed  the  period 
of  eighteen  months  in  the  whole  f  the  bankrupt  undertaking  to  pay  7^ 
per  cent,  interest,  and  3/.  per  cent,  for  insurance  :  the  note  was  renewed 
four  times  successively,  and,  on  each  renewal,  the  same  rate  was  deducted 
for  interest  and  insurance :  and  it  was  held  that  the  transaction  was  not 
protected  by  the  3  &  4  W.  4,  c.  98,  s.  7,  and  was  consequently  usurious, 
and  the  note  incapable  of  proof.  Sir  John  Cross,  delivering  the  judg- 
ment of  the  court,  said :  «  The  fabrication  of  a  series  of  notes  renewable 
every  three  months,  instead  of  a  single  note  for  a  longer  or  an  indefinite 
time,  was  merely  a  shift  and  colourable  contrivance  to  evade  the  usury 
laws,  which  no  court  of  law  or  equity  can  sanction."  The  question  here 
is,  whether  the  court  will  not  draw  the  inference  that  the  renewals  were 
in  consideration  of  the  deposit  of  the  deed.  In  Doe  d,  ""Haughton  r»o«i 
v.  King^  11  M.  &  W.  333,  a  party  having  applied  to  the  defend- 
ant for  the  loan  of  a  sum  of  6700/.  for  twelve  months  on  the  security  of 
a  mortgage  of  freehold  property,  the  defendant  refused  to  lend  the  money, 
unless  the  borrower  would  give  him  a  promissory  note  for  the  amount,  to 
be  discounted  by  him  at  5/.  per  cent, :  this,  the  borrower  agreed  to  do  ; 
a  bond  and  mortgage  were  executed  for  the  6700/.,  and  the  sum  of 
6365/.,  the  amount  of  the  note  minus  the  discount  and  charge  of  prepar- 
ing the  securities,  was  paid  to  the  borrower.  An  ejectment  having  been 
brought  to  recover  the  possession  of  the  premises,  on  the  ground  that  the 
mortgage  was  invalid  as  being  given  for  an  usurious  consideration,  the 
jury  found  that  the  primary  object  of  the  transaction  was  the  discounting 
of  the  note,  the  mortgage  being  only  a  collateral  security,  in  the  event  of 
the  note  not  being  paid  ;  and  the  court  held  that  the  transaction  was  not 
usurious,  and  that  the  mortgage  was  valid,  independently  of  the  7  W.  4, 
&  1  Vict.  c*.  80,  and  2  &  3  Vict.  c.  37.  And  Parke,  B.,  said :  "I  wish 
not  to  be  understood  as  expressing  any  doubt  that  the  transaction  would 
have  been  valid,  even  if  10/.  or  20/.  per  cent,  had  been  agreed  to  be  paid 
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in  this  case ;  because  the  statute  7  W.  4,  &  1  Vict.  c.  80,  was  in  force  at 
the  time  of  the  contract,  and  there  is  nothing  in  that  statute  rendering  it 
less  legal  to  protect  such  a  payment  by  security  on  land  than  in  any  other 
way.  Under  the  statute  2^3  Vict.  c.  37,  it  is  indeed  d^erent ;  because 
that  statute  contains  an  express  proviso  that  nothing  therein  contained 
shall  extend  to  the  loan  or  forbearance  of  any  money  <  upon  security  of 
any  lands,  tenements,  or  hereditaments,  or  any  right  or  interest  therein.' 
It  is,  however,  unnecessary  to  give  any  opinion  on  this  part  of  the  case. 
*2821  '^^^^^s^j  ^^'^^  dealing  with  it  according  to  the  principles  of  *ilie 
old  law,  the  jury  have  by  their  verdict  decided  the  security  to  be 
valid."  And  in  Hodgkinson  v.  Wyatt^  1  D.  &  Mer.  443,  it  was  held, 
that,  where  a  loan  secured  by  a  bond  is  also  collaterally  secured  by  the 
deposit  of  title-deeds  of  leasehold  lands,  such  a  contract  is  not  protected 
by  the  2  &  3  Vict.  c.  37,  s.  1,  being  within  the  proviso  at  the  end  of  that 
section,  as  to  a  loan  on  the  security  of  lands,  tenements,  &c. ;  and  that 
the  statute  is  retrospective.  It  is  therefore  submitted  that  in  this  case  the 
deposit  was  void,  and  that  the  plaintiffs  are  entitled  to  recover. 

Talfourd,  Serjt.,  (with  whom  was  Crompton,)  contra.  There  is  nothing 
in  any  of  the  cases  cited,  to  invalidate  the  pledge  in  question.  It  may 
be  conceded  that,  if  it  were  necessary  to  resort  to  the  2  &  3  Vict.  c.  37, 
s.  1,  to  legalize  the  transaction,  the  defendant  could  not  avail  himself 
of  the  enacting  part  of  that  section,  and  reject  the  proviso.  In  Hodgkin- 
son  V.  Wyatt,  the  defendant  did  require  the  aid  of  that  statute,  the  trans- 
action not  being  protected  by  the  former  statutes.  Here,  however,  the 
last  renewal  of  the  bills  took  place  prior  to  the  passing  of  the  2  &  3  Vict, 
c.  37.  As  the  law  then  stood,  there  was  a  sum  of  1000/.  clearly  due  to 
the  defendant,  from  Lock  and  the  bankrupt,  in  respect  of  the  two  500/. 
bills.  [TiNDAL,  C.  J.  You  have  to  combat  that  which  took  place  after 
the  deposit  of  the  deed,  viz.,  llie  further  forbearance,  in  consideration  of 
the  deposit.  Maule,  J.  The  original  loan  was  upon  two  bills  for  500/. 
each,  continued  by  three  subsequent  renewals  for  1000/.  each.  It  was  a 
continuing  loan  of  1000/.  The  question  is,  whether  land  might  be  pledged 
to  secure  this  continuing  loan.]  Suppose  the  deed  had  been  originally 
deposited  to  secure  1000/.  then  really  and  legally  due,  and  a  bill  were 
,oooi  afterwards  taken  at  usurious  interest — *that  clearly  would  not 
invalidate  the  original  pledge.  Doe  d.  Haughton  v.  Kingj  is,  in 
principle,  a  distinct  authority  to  that  effect.  [Maule,  J.  Here  the  de- 
fendant might  have  sued  to  judgment  on  the  bills,  and  have  taken  the 
land  under  an  elegit,]  The  court  will  have  no  difficulty  in  seeing  that 
this  was  a  bond  fide  loan  on  the  security  of  the  bills,  and  that  the  deed 
was  deposited  simply  as  a  security.  The  true  test  is,  as  in  Berrington  v. 
ColliSj  whether  the  borrower  would  have  obtained  the  money  but  for  tlie 
real  security.  This  was  a  mere  collateral  deposit,  in  respect  of  a  trans- 
action in  itself  perfectly  legal. 

Channellj  Serjt.,  in  reply.     The  effect  of  the  statutes  is,  to  remove 
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from  certain  bills  the  vice  of  usury,  not  to  render  valid  securities  upon 
reality.  [Maule,  J.  At  the  time  the  deed  was  deposited,  the  two  500/. 
bills  were  overdue.  There  was  then  a  lawful  debt  of  1000/.  due  from 
Lock  and  the  bankrupt  to  the  defendant.  What  was  there  to  prevent 
the  defendant  from  taking  a  real  security  for  that  debt  ?  There  does  not 
seem  to  have  been  any  agreement  at  that  time  that  the  1000/.  should 
carry  interest  at  more  than  5/.  per  cent.] 

Ti.vDAL,  C.  J.  It  appears  to  me  that  in  this  case  there  must  be  a  ver- 
dict for  the  defendant :  and  the  ground  upon  which  I  found  that  opinion 
is,  that  there  was  originally  a  valid  deposit  of  the  deed  in  question,  and 
that  nothing  has  taken  place  since  to  invalidate  such  deposit.  It  appears 
from  the  case,  that,  in  February,  1838,  there  was  a  debt  of  1000/.  due 
from  Hood,  the  bankrupt,  to  Coleman,  the  defendant,  upon  two  disho- 
noured acceptances  for  500/.  each.  And,  although  more  than  5  per  cent. 
had  been  taken  by  the  defendant  on  the  discounting  of  those  bills,  still, 
as  the  law  then  stood,  and  as  it  now  stands,  it  was  a  valid  *debt.  r*oQ4 
The  moment  the  defendant  required  payment  of  this  debt,  in  *■ 
order  to  quiet  him,  the  deed  in  question  was  put  into  his  hands  by  Lock 
with  the  authority  of  the  bankrupt.  At  that  time,  therefore,  the  deed 
was  a  valid  and  subsisting  security  for  the  1000/.  It  is  true,  that,  since 
that  time,  the  two  500/.  acceptances  have  been  several  times  renewed  at 
a  higher  rate  of  interest  than  5  per  cent. :  but  that  bargain  was  made 
without  referehce  to  the  deed  which  h^d  already  been  deposited.  It 
would  be  strange  to  hold  a  deposit,  good  and  valid  at  the  time  it  was 
made,  to  be  invalidated  by  that  which  afterwards  took  place.  All  the 
subsequent  dealings  in  respect  of  the  bills  took  place  before  the  passing 
of  the  2  &  3  Vict.  c.  37,  the  proviso  of  which  does  not,  by  any  retrospec- 
tive force,  operate  on  by-gone  transactions. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  This  case  is  to  be  decided 
as  if  the  2  &  3  Vict.  c.  37  had  never  passed  at  all.  I  cannot  conceive 
that  it  was  the  intention  of  the  legislature  to  invalidate  a  contract  valid 
at  the  time  it  was  entered  into.  That  being  so,  the  dictum  of  Parke,  B., 
in  Doe  d.  HaugJiton  v.  King^  is  a  direct  authority  for  our  present  decision. 
There  is  nothing,  that  I  am  aware  of,  to  prevent  a  man  from  taking  landed 
security  for  a  legal  debt. 

Maule,  J.  I  also  think  the  defendant  is  entitled  to  judgment  in  this 
case.  The  bankrupt  was  indebted  to  the  defendant  in  1000/.  upon  two 
bills  of  exchange.  That  was  a  lawful  debt,  for  it  has  not  beeii  shown 
that  it  was  contracted  in  a  manner  prohibited  by  law.  The  debt  being  a 
lawful  debt,  and  capable  of  being  enforced,  it  was  agreed  between  the 
bankrupt,  the  debtor,  and  the  defendant,  the  creditor,  that  the  debtor 
should  not  be  called  upon  for  immediate  payment,  but  should  deposit 
with  the  defendant,  by  way  of  collateral  security  *for  the  payment  r^ngJi 
of  the  1000/.,  a  deed  relating  to  real  property,  nothing  being  ^ 
said  at  the  time  about  the  rate  of  interest.     I  can  see  nothing  unlawful  in 
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that  transaction,  nor  is  it  at  all  affected  by  the  subsequent  bill  transae 
tions. 

£rle,  J.  It  appears  to  me  also  that  the  judgment  in  this  case  must  be 
for  the  defendant.  The  original  debt  upon  the  bills  of  exchange,  wa-s 
within  the  protection  of  the  3  &4  W.  4,  c.  98,  s.  7,  and  the  transaction 
stands  wholly  independent  of  the  2  &  3  Vict.  c.  37.  In  Connop  v.  Meaks^ 
the  protection  of  the  statute  of  3  &  4  W.  4,  c.  98,  s.  7,  was  held  to  extend 
to  a  warrant  of  attorney  given  to  secure  payment  of  the  bills.  And, 
when  we  come  to  the  case  of  Berrington  v.  Collis,  we  find  the  question 
considered  by  the  court  was,  whether  the  deposit  of  the  lease,  or  the  pro- 
missory note  and  warrant  of  attorney,  was  the  primary  security  ;  and, 
being  of  opinion  that  the  loan  was  not  really  made  upon  the  security  of 
the  promissory  note,  they  held  the  security  to  be  invalid.  And  in  Doe  d. 
Haughton  v.  King^  though  the  negotiable  instrument  was  not  tainted  with 
usury,  Parke,  B.,  throws  out  an  opinion  in  conformity  with  the  decision 
of  this  court  in  Berrington  v.  Collis,  It  appears  to  me,  therefore,  that 
the  deposit  of  the  deed  in  this  case,  being  prior  to  the  passing  of  the 
2  &  3  Vict.  c.  37,  was  a  valid  deposit. 

Judgment  for  the  defendant. 


*286]  *SMITH  V.  F.  NESBITT.     JVov.  12.     • 

In  an  action  upon  a  covenant  by  the  defendant,  that  he  would  pay  over  to  the  plaintiiT  the 
first  fruits  or  proceeds  which  should  be  first  realized,  and  "  be  at  the  disposition  of  the  de- 
fendant," under  a  sequestration,  "  forthwith  upon  the  receipt  thereof,"  the  declaration  alleged 
that  divers  moneys,  being  first  fruits  and  proceeds,  were  realized,  and  were  at  the  disposition 
of  the  defendant,  and  that  he  had  not  paid  them  over  to  the  plaintiff: — Held,  sufEcient,  on 
special  demurrer,  and  that  it  was  not  necessary  to  aver  actual  receipt  of  the  money  by  the 
defendant. 

Covenant.  The  declaration  stated,  that,  by  indenture  made  between 
one  Henry  Nesbitt  of  the  first  part,  the  defendant  of  the  second  part,  and 
the  plaintiff  of  the  third  part — after  reciting  that  a  writ  of  sequestrari  fa- 
cias had  issued  against  the  ecclesiastical  goods  and  benefice  of  the  Rev. 
C.  Wetherell,  to  recover  a  judgment  debt  of  1500/.  due  to  the  defendant, 
that  this  judgment  debt  had  become  the  property  of  H.  Nesbitt,  and  that  H. 
Nesbitt  was  indebted  to  the  plaintiff  in  300/. — the  defendant  covenanted  with 
the  plaintiff,  that  he,  the  defendant,  would  pay  over  thefirstfruits  or  proceeds 
which  should  be  realized^  and  be  at  the  disposition  of  the  defendant,  under 
the  said  sequestration,  or  on  account  of  the  said  judgment  d^hi,  forthwith 
upon  the  receipt  tliereof  to  the  plaintiff,  in  part  or  full  satisfaction,  as  the 
case  might  be,  of  the  said  sum  of  300/.  Averment,  that,  although  divers 
moneys,  amounting,  &c.,  being  the  first  fruits  and  proceeds,  &c.,  were 
realized,  and  were  at  the  disposition  of  the  defendant  under  the  said  seques- 
tration, yet  the  defendant  had  not  paid  over  the  said  moneys,  or  any  part 
thereof 
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Special  demurrer,  assigning  for  cause  that  the  declaration  did  not  allege 
that  the  first  fruits  or  proceeds  sought  to  be  recovered  had  been  received 
by  the  defendant. 
Joinder  in  demurrer. 

BykSj  Scrjt.,  (with  whom  w^as  Cleashy^)  in  support  of  the  demurrer 
Actual  receipt  by  the  defendant  of  the  first  fruits  and  proceeds  is,  by  the 
terms  of  the  covenant,  *made  a  condition  precedent  to  the  obli-     r»207 
gation  to  pay ;  and  the  allegation  that  they  had  been  realized  and 
ivere  at  the  disposition  of  the  defendant,  which  is  mixed  up  with  the 
breach,  is  insuflicient.     The  living  being  sequestered,  the  bishop,  by  his 
officer,  receives  the  profits  by  degrees ;    and, .  when  lie  has   received 
enough  to  satisfy  the  judgment,  or  when  there  is  no  more  to  receive,  and 
not  till  then,  he  pays  the  amount  over,  and  returns  the  writ.     How  can 
it  be  said  here  that  the  money  has  been  received  by  the  defendant? 
[TiNDAL,  C.  J.     Virtually  and  substantially  it  is  at  his  disposal.     The 
declaration  so  alleges,  and  there  is  no  traverse.] 
Channell,  Serjt.,  contra,  was  stopped  by  the  court. 
TiNDAL,  C.  J.     This  sequestration  is  a  continuing  process,  under  which 
the  judgment  creditor  is  entitled  to  the  growing  profits.     It  was  his  duty 
to  go  to  the  officer  of  the  bishop  and  obtain  them.     Otherwise  he  would 
be  guilty  of  a  breach  of  the  engagement  he  had  entered  into,  and,  by  his 
own  voluntary  default,  disappoint  the  plaintiflTof  his  just  rights.  We  must 
look  to  the  substance  of  the  covenant,  and  not  at  the  mere  form. 

Maule,  J.  The  defendant  covenants  that  he  will  pay  over  the  first 
fruits  or  proceeds  which  shall  be  realized  and  at  his  disposition  under  the 
sequestration  forthwith  upon  the  receipt  thereof.  That  means  as  soon  as 
they  are  realized,  and  he  has  power  to  receive  them.  It  was  his  duty  to 
apply  for  them. 
The  rest  of  the  court  concurred.  Judgment  for  the  plaintiff. 


The  court  refused  to  refer  it  to  the  master  to  compute  principal  and  interest  on  a  covenant  to 
pay  over  to  the  plaintiff  the  first  fruits  or  proceeds  which  should  be  realized,  and  be  at  the 
disposition  of  the  defendant,  under  a  writ  of  tequeitrari  faciat. 

Judgment  having  been  signed  for  the  plaintiff,  a  rule  *nisi  was  r^oftg 
obtained  on  a  subsequent  day  to  compute  principal  and  interest.     ^ 

J^ov.  24,  ByleSy  Serjt,  now  showed  cause.  This  is  not  the  proper 
subject  of  a  rule  to  compute — a  mode  of  proceeding  that  is  only  appli- 
cable to  a  mere  question  of  figures.  Here,  the  master  would  have  to 
enter  into  a  lodg  inquiry  as  to  what  has  been  received  under  the  segues- 
trari  faciaSy  and  to  take  the  account  as  between  the  bishop  and  the  de- 
fendant, and  then  as  between  the  defendant  and  the  plaintiff.  The 
demurrer  only  admits  the  receipt  of  moneys  to  the  extent  of  1*.  The 
authorities  are  numerous  to  show  that  this  is  not  the  proper  course.  In 
Messin  v.  Lord  Massareene^  4  T.  R.  493,  the  defendant  having  suffered 
judgment  by  default  in  an  action  of  assumpsit  on  a  foreign  judgment,  the 
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court  refused  1o  refer  it  to  the  master  to  ascertain  what  was  due ;  Lord 
Kenyon  saying:  "This  is  an  attempt  to  carry  the  rule  further  than  has 
yet  been  done ;  and,  as  there  is  no  instance  of  the  kind,  I  am  not  dis* 
posed  to  make  a  precedent  for  it."  In  Cooker.  Pettit^  2Wils.  5,  the 
court  refused,  in  an  action  of  debt  upon  a  bond  to  save  the  parish  harm- 
less from  keeping  a  bastard  child,  to  refer  it  to  the  prothonotary  to  com- 
jmte  how  much  the  parish  was  damnified.  So,  in  Denison  v.  Mair^ 
14  East,  622,  (a)  in  covenant  upon  a  deed  of  indemnity  whereby  the 
plaintiffs  covenanted  to  indemnify  the  Bank  of  England  against  advances 
to  L.  and  B.  on  bills  of  exchange,  to  the  amount  of  100,000/.,  and  the 
defendant  and  others  agreed  to  indemnify  the  plaintiffs  to  the  same 
amount  in  certain  aliquot  proportions,  of  which  the  defendant's  propor- 
tion was  5000/. — after  judgment  for  the  plaintiffs  on  demurrer,  the  court 

*2891  ^^^^^^^  ^^  ^^^^^  *^  ^°  ^^^  master  to  *compute  the  principal  and 
interest  due  on  the  deed ;  considering  that  it  was  not  a  mere 
question  of  computation  of  principal  and  interest,  but  that  it  was  open  to 
the  defendant,  before  the  sheriff's  jury,  to  enter  into  questions  of  collateral 
satisfaction  of  the  plaintifTs  demand  from  securities  and  effects  of  L.  and 
B.,  the  principals,  in  their  hands.  And  Lord  Ellenborough  said:  <*It 
would  be  a  great  innovation  upon  our  general  practice,  and  would  be 
attended  with  some  inconvenience,  to  send  such  an  inquiry  to  the  master. 
I  hold  this  opinion,  notwithstanding  I  am  satisfied  that  the  true  motive 
of  the  defendant  in  resisting  the  application,  is  for  delay  :  but  I  cannot,* 
in  order  to  defeat  that  purpose,  overleap  the  bounds  which  the  court  has 
wisely  set  to  itself  for  administering  justice  upon  these  occasions."  In 
JVelson  V.  Sheridauy  8  T.  R.  395,  the  court  refused  to  refer  it  to  the 
master  to  ascertain  the  damages  sustained  by  the  plaintiff,  on  an  interlo- 
cutory judgment  in  debt  on  a  judgment  in  an  action  brought  on  a  bill  of 
exchange.  In  Tidd's  Practice,  9th  edit.  p.  571,  it  is  said  that  this  prac- 
tice "  is  confined  to  cases  where  it  appears  on  the  declaration,  that  the 
action  is  brought  upon  bills  of  exchange  or  promissory  notes,  or  other 
actions  wherein  the  quantum  of  damages  depends  on  figures,  and  may  be 
as  well  ascertained  by  the  master  as  before  a  jury."  The  practice  is 
similarly  laid  down  in  Archbold,  7th  edit.,  by  Chitty,  p.  709. 

Channell,  Serjt.,  admitted  that  he  could  not  sustain  his  rule  against  tho 
authorities  above  cited. 

TiNDAL,  C.  J.     This  certainly  involves  more  than  a  mere  computation, 
and  would  be  going  much  further  than  the  practice  of  the  court  warrants. 

Rule  discharged. 

(a)  And  see  Hardca$tU  v.  Nethentood,  5  B.  &  Aid.  93 ;  Auber  v.  Lewis,  Mann.  N.  P 
Digest,  2d  edit.,  tit.  Set-Off,  and  cases  there  cited. 
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•THOMEL  and  Another  v   ROELANTS.    Jfov.  14.        [«290 

Th«  fact  of  the  plaintifis  having  compounded  with  their  creditors,  and  one  of  them  being  resi- 
dent abroad,  is  no  ground  for  calling  upon  them  to  give  security  for  costs. 

Channell,  Serjt.,  moved  for  security  for  costs,  on  the  ground  that  the 
plaintifls,  who  were  foreigners,  were  insolvent,  and  had  shortly  before  the 
commencement  of  the  action  compounded  with  their  creditors  for  10s,  in 
the  pound,  which  composition  had  not  yet  been  paid,  and  that  one  of  the 
plaintiffs  was  resident  at  Paris.  He  cited  Youde  v.  Youde^  3  Ad.  &  E.  311, 
where  it  was  held,  that,  in  an  action  brought  upon  a  bond,  in  the  name 
of  an  obligee  resident  abroad,  for  the  benefit  of  an  assignee  in  this  coun- 
try, the  defendant  may  claim  security  for  costs  from  the  nominal  plaintiff. 

Maule,  J.  Insolvency  alone  is  no  ground  for  calling  upon  a  plaintiff 
for  security  for  costs :  and  the  residence  of  one  of  the  plaintiffs  abroad 
carries  the  case  no  further. 

Per  curiam;  Rule  refused. 


In  (he  Matter  of  G.  D.  WOODHOUSE.     JVbr.  17. 

Where  an  attorney  obtains  an  order  for  the  taxation  of  his  bill  of  costs,  under  the  6  dc  7  Vict 
c  73,  8.  43,  he  cannot  proceed  by  attachment  without  first  obtaining  an  order  for  payment 
of  the  amount  certified  to  be  due. 

A  SUMMONS  was  taken  out  the  Gth  instant,  calling  upon  one  Leonard 
Albin  to  show  cause  "  why  G.  D.  Woodhouse's  bill  of  costs  in  the  causes 
and  matters  delivered  to  Albin,  should  not  be  referred  to  *thp  r*oQi 
masters  to  be  taxed,  the  said  G.  D.  Woodhouse  giving  credit  for  *■ 
all  sums  of  money  by  him  received  from  or  on  account  of  Albin,  and 
refunding  what  (if  any  thing)  he  may  upon  such  taxation  appear  to  have 
been  overpaid ;  and  why  the  said  masters  should  not  tax  the  costs  of 
such  reference,  and  certify  what  shall  be  due  to  or  from  either  party  in 
respect  of  such  bill  and  demand,  and  of  the  costs  of  such  reference,  (if 
payable,)  to  be  paid  according  to  the  event  of  such  taxation,  pursuant  to 
the  statute."  Upon  this  summons  an  order  was  made,  which  was  after- 
wards made  a  rule  of  court.  The  master  having  certified  a  certain  sum 
to  be  due  lo  Woodhouse, 

Dowlingy  Serjt.,  upon  the  usual  affidavit  of  service,  moved  for  an  at- 
tachment against  Albin  for  non-payment  thereof.  He  submitted  that 
there  was  nothing  in  the  statute  6  &  7  Vict.  c.  73,  s.  43,  (a)  to  interfere 
with  the  right  to  enforce  obedience  to  the  order  and  rule  by  attachment. 

(a)  Which  enacts,  «<  that  all  applications  made  under  this  act  to  refer  any  such  bill  as  afore* 
said  to  be  taxed  and  settled,  and  for  the  delivery  of  such  bill,  and  for  the  delivering  up  uf  deeds, 
documents,  and  papers,  shall  be  made  in  the  matter  of  such  attorney  or  solicitor ;  and  that, 
upon  the  taxation  and  settlement  of  any  such  bill,  the  certificate  of  the  officer  by  whom  such 


291  Seppings  V,  NoKES.  M.  T.  1845. 

Erle,  J.  The  attachment  was  for  contempt  of  court,  for  breach  of  the 
undertaking  entered  into  on  submitting  to  taxation.  The  whole  essence 
•2Q21  °^  ^^^^  thing  *was  the  party's  undertaking.  There  is  here  no  order 
to  pay  which  the  party  has  disobeyed.  The  proper  course  is,  to 
move  for  an  order  upon  the  party  to  pay  the  amount  of  the  allocatur  or 
certificate,  and  then  to  proceed  by  attachment,  if  that  order  be  disobeyed. 

The  rest  of  the  court  concurred.  Dowling  took  nothing. 

I 

bill  shall  be  taxed  shall  (unless  set  aside  or  altered  by  order,  decree,  or  rule  of  coart,)  be  final 
and  conclusive  as  to  the  amount  thereof,  and  payment  of  the  amount  certified  to  be  due  and 
directed  to  be  paid,  may  be  enforced  according  to  the  course  of  the  court  in  which  such  refer- 
ence shall  be  made ;  and,  in  cose  such  reference  shall  be  made  in  any  court  of  common  law,  it 
shall  be  lawful  for  such  court,  or  any  jud^  thereof,  to  order  judgment  to  be  entered  up  for  such 
amount,  with  costs,  unless  the  retainer  shall  be  disputed,  or  to  make  such  other  order  thereon 
as  such  court  or  judge  shall  deem  proper." 


SEPPINGS  V.  NOKES.    Jfov.  19. 

A.  assigned  to  B.,  by  way  of  security  for  a  loan  of  10,000/.,  two  sums  of  5000/.  each,  due  from 
C.  to  A.  under  two  several  indentures,  and  afterwards  brought  debt  against  C.  upon  those 
indentures : — The  court  refused  to  stay  the  proceedings  in  the  action  at  the  instance  of  B. 
and  C,  and  suggested  that  the  proper  course  was  to  apply  after  judgment  to  stay  execution. 

• 

By  a  deed  of  assignment  bearing  date  the  10th  of  January,  1845,  made 
between  the  plaintiff  of  the  first  part,  the  defendant  of  the  second  part,  and 
Messrs.  Gurney,  bankers,  of  the  third  part,  in  consideration  of  10,000/. 
lent  and  paid  by  the  Messrs.  Gurney  to  the  plaintiff,  the  latter,  with  the 
consent  of  the  defendant,  transferred  and  assigned  to  Messrs.  Gurney  two 
sums  of  5000/.  each,  due  from  the  defendant  to  the  plaintiff  under  and 
by  virtue  of  two  several  indentures  bearing  date,  respectively,  the  22d 
and  24th  of  June,  1844,  and  all  his,  the  plaintiff's,  interest  in  the  said 
money,  by  way  of  mortgage,  and  delivered  to  them  the  said  two  inden- 
tures, which  still  remained  in  tlieir  custody. 

The'  plaintiff  having  brought  an  action  of  debt  against  the  defendant 
upon  the  indentures  above  referred  to, 

ByleSy  Serjt.,  moved  for  a  rule  calling  upon  the  plaintiff  to  show  cause 
why  the  proceedings  should  not  be  stayed,  and  why  he  should  not  pay 
the  costs  of  the  application.  The  motion  was  made  at  the  instance  of 
the  defendant  and  of  Messrs.  Gurney,  upon  an  affirmation  by  one  of  the 
firm,  stating,  that  the  whole  of  the  money  and  interest  secured  by  the 
♦2931  ^^^^  of  assignment,  was  still  *due  and  owing  from  the  plaintiff  to 
them,  and  that  the  action  was  brought  without  their  knowledge, 
authority,  privity,  or  consent,  and  contrary  to  their  wish,  and  that  they 
were  desirous  that  the  proceedings  should  be  stayed.  The  question  is, 
whether  this  court  will  so  far  take  notice  of  the  equitable  interest  of  the 
assignees,  for  whose  interest  alone  the  plaintiff  can  sue,  as  to  stay  pro- 
ceedings taken  for  the  recovery  of  the  debt  contrary  to  their  wish.     lu 
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Legh  V.  Legh^  1  B.  &  P.  447,  (a)  it  was  held,  that  if  the  obligor  of  a  bond, 
after  notice  of  its  being  assigned,  take  a  release  from  the  obligee,  and 
plead  It  to  an  action  brought  by  the  assignee  in  the  name  of  the  obligee, 
the  court  will  set  aside  the  plea.  Eyre,  C.  J.,  said :  «  The  court  has, 
in  many  instances,  refused  to  allow  a  party  to  take  his  legal  advantage, 
where  it  has  appeared  to  be  against  good  faithk  Thus,  we  prevent  a  man 
from  signing  judgment,  who  has  a  right  by  law  to  do  so,  if  it  would  be 
in  breach  of  his  own  agreement.  In  order  to  defeat  the  real  plaintiff,  this 
defendant  has  colluded  with  the  nominal  plaintiff  to  obtain  a  release ;  and 
I  think,  therefore,  that  the  plea  of  release  may  be  set  aside  consistently 
with  the  general  rules  of  the  court."  And  Buller,  J.,  said :  "  The  court 
pfCi-»eeds  on  the  ground  that  the  defendant  has,  in  effect,  agreed  not  to 
pieaa  payment  against  the  nominal  obligee."  [Maule,  J.  The  assignor 
has  still  an  interest  in  the  debt.]  The  proceeding  is  clearly  against  good 
faith.  A  general  release  given  by  a  trustee,  in  fraud  of  his  trust,  is  void : 
Manning  v.  Cox^  7  J.  B.  Moore,  617.(6)  There,  a  testator  devised  to  a 
trustee,  to  receive  the  rents  for  the  benefit  of  his  children,  *and  r^oq^ 
gave  him  power  to  demise  the  same  for  a  term,  which  he  did, 
and  received  the  rents,  but  did  not  apply  them  to  the  purposes  of  the 
trust,  upon  which  a  bill  in  equity  was  filed  against  him  at  the  suit  of  one 
of  the  parties  beneficially  interested  under  the  will,  and  a  receiver  was 
appointed,  who  sued  the  lessees,  in  the  name  of  the  trustee,  for  non-pay- 
ment of  the  rent,  and  they  pleaded  a  release  executed  to  them  by  the 
trustee  pending  the  suit ;  and  the  court  ordered  the  plea  to  be  set  aside, 
and  the  release  to  be  delivered  up  to  be  cancelled.. 

Maule,  J.  I  incline  to  think  that  the  defendant  can  have  no  relief, 
even  in  equity,  until  judgment  has  been  obtained  and  execution  is  about 
to  issue. 

TiNDAL,  C.  J.  I  think  my  brother  Maule  has  suggested  the  right 
course.  The  application  must  be  after  judgment,  to  restrain  the  plain- 
tiff from  suing  out  execution. 

The  rest  of  the  court  concurred.  Rule  refused. 

(a)  8.  P.  Green  ▼.  Williams,  K.  B.,  H.  T.  1813,  Mann.  N.  P.  Dig.  2d  edit,  127.  And  see 
1  M.  dc  G.  23Q,  n. 

(6)  Ace.  Payru  ▼.  Rogers,  1  Dougl.  407 ;  Innell  ▼.  Neumanf  4  B.  dc  Aid.  419 ;  Doe  d,  Locke 
▼.  Franklin,  7  Taunt.  9;  Hickey  ▼.  Bwrt,  Id.  48;  Jonet  ▼.  Herbert,  Id.  421;  Mountttephen  ▼• 
Brooke,  1  Chitt  Rep.  39a    And  see  Craib  ▼.  D*Jeth,  7  T.  R.  670  (6). 
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By  ihe6  6c7  Vict  c  86,  a.  21,  the  proprietor  of  a  hackney  carriage  is  required  to  retain  in  his 
possession  the  license  of  every  driver,  he.,  employed  by  him  while  such  driver,  dec.,  remains 
in  his  service.  A  declaration  in  case  stated,  that  the  plaintiff  obtained  a  driver's  license 
under  the  act ;  that  he  was  employed  by  the  defendant,  a  proprietor  of  a  hackney  carriage, 
and,  onder  the  provisions  of  the  act,  delivered  the  license  to  him ;  and  that,  whilst  the  license 
remained  in  the  defendant's  possession,  the  latter  **  wrongfully  and  unjustly  wrote  in  ink 
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upon  the  license  certain  words  purporting,  and  then  being  intended  by  the  defendant,  to 
give  a  character  uf  the  plaintiff  as  an  unfit  and  improper  person  to  act  as  a  driver  of  hackney 
carriages,  that  is  to  say,"  &c.,  dec. ;  by  reason  whereof  the  license  became  defaced  and  wholly 
useless  to  the  plaintiff,  and  the  plaintiff  was  thereby  hindered  and  prevented  from  obtaining 
employment  as  a  driver,  dec. : — Held,  on  motion  in  arrest  of  judgment,  that  the  action  was 
maintainable, — that  case  was  the  the  proper  form, — and  that  the  declaration  waa  sufficient. 

Case.  The  declaration  stated,  that,  before  the  committing  of  the 
grievances  thereinafter  mentioned,  to  wit,  on,  &c.,  the  plaintiffs,  under 
and  by  virtue  of,  and  according  to  the  provisions  of,  a  certain  statute  made 
and  passed  in  the  seventh  year  of  the  reign  of  her  majesty  Queen  Vic- 
toria, <«  for  regulating  hackney  and  stage-carriages  in  and  near  London,^' 
obtained  from  the  registrar  of  metropolitan  public  carriages,  appointed 
under  and  by  virtue  of  the  said  act,  and  the  said  registrar  then,  under 
and  by  virtue  of,  and  according  to  the  provisions  of  the  said  act,  granted 
to  the  plaintiff  a  license  for  him  the  plaintiff  to  act  as  driver  of  hackney 
carriages  until  the  1st  of  June,  1846,  according  to  the  provisions  of  the  said 
act.  Averment,  that,  whilst  the  plaintiff  was  possessed  of  the  said  license, 
and  whilst  the  said  license  continued  in  force,  and  before  the  committing 
of  the  grievance  thereinafter  mentioned,  to  wit,  on,  &c.,  the  defendant, 
then  being  a  proprietor  of  a  hackney  carriage  within  the  purview  of  the 
said  act,  employed  the  plaintiff  to  act  as  driver  of  such  hackney  carriage ; 
and  the  defendant  then,  under  and  by  virtue  of,  and  according  to  the  pro- 
visions of  the  said  statute,  delivered  the  said  license  to  the  defendant,  to 
*2<)()1  ^^  ^y  ^^^  defendant  retained  in  his  "^possession  while  he,  the  plain- 
tiff, should  remain  iii  the  service  of  the  defendant  as  aforesaid, 
according  to  the  provisions  of  the  said  statute :  Breach,  that  the  defend- 
ant, well  knowing  the  premises,  but  contriving  to  injure  the  plaintiff,  and 
to  deprive  him  of  the  benefit  and  advantage  of  the  said  license,  and  to 
hinder  and  prevent  him  from  obtaining  employment  as  a  driver  of  hack- 
ney carriages  under  the  said  license,  whilst  the  said  license  continued  in 
force,  and  whilst  the  same  was  so  retained  in  the  possession  of  the  de- 
fendant as  aforesaid,  and  previously  to  the  same  being  returned  to  the 
plaintiff  by  the  defendant,  on  the  plaintiff  leaving  the  service  of  the  de- 
fendant as  thereinafter  mentioned,  to  wit,  on,  &c.,  wrongjully  and  unjustly 
wrote  in  ink  in  and  upon  the  said  license  certain  words  purporting  to 
give,  and  being  then  intended  by  the  defendant  to  give,  a  character  of 
the  plaintiff  as  an  unfit  and  improper  person  to  act  as  a  driver  of  hack- 
ney carriages,  that  is  to  say — « Discharged ;  having  been  guilty  of  the 
most  careless,  reckless  act,  in  attempting  to  get  on  the  box,  after  letting 
in  a  fare,  without  the  reins  in  hand,  whereby  the  horse's  knees  were  dread- 
fully lacerated,  and  other  injuries  sustained :  in  my  opinion,  is  not  a  fit 
and  proper  person  to  act  as  driver  of  a  hackney  carriage;  the  lives  of 
the  public  are  in  jeopardy,  and  the  property  in  his  care  destroyed ;" — ^the 
words  so  written  on  the  said  license  as  aforesaid,  not  being  any  entry 
which,  according  to  the  provisions  of  the  said  act,  the  defendant  was  au- 
thorized to  make  in  or  upon  the  said  license ;  and  that  the  defendant 
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afterwards,  and  whilst  the  said  license  continued  in  force,  to  wit,  on,  &c., 
last  aforesaid,  on  which  last-mentioned  day  the  plaintiff  left  the  said  ser- 
vice of  the  defendant,  returned  the  said  license  to  the  plaintiff  with  the 
said  words  so  written  thereon  as  aforesaid ;  by  reason  of  which  pre- 
mises, the  said  license  became  and  was  defaced  and  damaged,  and  wholly 
*useless  to  the  defendant,  and  the  defendant  hindered  from  obtain-  r«9q7 
ing  employment  as  a  driver  of  a  hackney  carriage,  by  certain 
persons  named. 

The  defendant  pleaded,  first,  not  guilty;  secondly,  a  justification, 
which  was  traversed  by  the  replication. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  first  sitting  in  Lon- 
don during  the  present  term,  when  a  verdict  was  found  for  the  plaintiff, 
damages  IL 

ByleSy  Serjt.,  now  moved  to  arrest  the  judgment.  The  declaration, 
which  is  framed  upon  the  eighth  section  of  the  6 & 7  Vict.  c.  86,  "for  re- 
gulating hackney  and  stage-carriages  in  and  near  London,"  does  not 
disclose  any  thing  to  entitle  the  plaintiff  to  maintain  an  action ;  or,  if 
there  were  any  cause  of  action,  the  proper  remedy  was  trespass,  and  not 
case.  The  eighth  section  enacts,  "  that  it  shall  be  lawful  for  the  registrar 
to  grant  a  license  to  act  as  driver  of  hackney  carriages,  or  as  driver,  or  as 
conductor  of  metropolitan  stage-carriages,  &c.,  to  any  person  who  shall 
produce  such  a  certificate  as  shall  satisfy  the  said  registrar  of  his  good  be- 
haviour and  fitness  for  such  situation  respectively:  provided,  &c.:  and 
every  such  license  shall  bear  date  on  the  day  on  which  the  same  shall  be 
granted,  and  shall  continue  in  force  until  and  upon  the  1st  of  June  next 
after  the  date  thereof  except  the  same  shall  be  sooner  revoked,  and  ex- 
cept the  time  (if  any)  during  which  any  such  license  shall  be  suspended ; 
and  on  every  license  of  a  driver  or  conductor  the  registrar  shall  cause  proper 
columns  to  be  prepared,  in  which  every  proprietor  employing  the  driver 
or  conductor  named  in  such  license,  shall  enter  his  own  name  and  ad- 
dress, and  the  days  on  which  such  driver  or  conductor  shall  enter  and 
shall  quit  his  service  respectively ;  and  in  case  any  of  the  particulars  en- 
tered or  endorsed  upon  any  license  in  pursuance  of  this  act,  shall  be 
erased  or  defaced,  every  such  license  *shaU  be  wholly  void  and  rwoQft 
of  none  effect,"  &c.  The  twenty-first  section  enacts,  "  that  every 
proprietor  of  a  hackney  carriage,  and  of  every  metropolitan  stage-car- 
riage, who  shall  permit  or  employ  any  licensed  person  to  act  as  the  driver 
or  conductor  thereof,  shall  require  to  be  delivered  to  him,  and  shall  retain  • 
in  his  possession,  the  license  of  such  driver  or  conductor^  while  such  driver 
or  conductor  shall  remain  in  his  semce ;  and  in  all  cases  of  complaint, 
where  the  proprietor  of  a  hackney  carriage  or  of  a  metropolitan  stage- 
carriage  shall  be  summoned  to  produce  the  driver  or  conductor  of  such 
carriage  before  a  justice  of  the  peace,  he  shall  also  produce  the  license 
of  such  driver  or  conductor,  if  at  the  time  of  receiving  the  summons  such 
driver  or  conductor  shall  be  in  his  service ;  and,  if  any  driver  or  conductor 
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complained  of  shall  be  adjudged  guilty  of  the  offence  alleged  against 
him,  the  justice  of  the  peace  before  whom  he  shall  be  convicted  shall  in 
every  case  endorse  upon  the  license  of  such  driver  or  conductor,  the  na- 
ture of  the  offence,  and  the  amount  of  the  penalty  inflicted ;  and  every 
proprietor  who  shall  neglect  to  require  to  be  delivered  to  him,  and  to  re 
tain  in  his  possession  the  license  of  any  driver  or  conductor  during  such 
period  as  such  driver  or  conductor  shall  remain  in  his  service,  or  who 
shall  refuse  or  neglect  to  produce  such  license  as  aforesaid,  shall  for  every 
such  offence  forfeit  the  sum  of  3/."  And  by  section  24  the  proprietor  is 
required,  under  a  penalty,  to  return  the  license  to  the  driver  or  conductor 
upon  his  quitting  his  service,  unless  he  has  any  complaint  to  make,  in 
which  case  he  is  empowered  to  retain  it  for  twenty-four  hours.  The 
license,  therefore,  is  the  property  of  the  driver*  The  defendant  was  en 
titled  to  the  custody  of  it,  until,  by  his  wrongful  act  in  defacing  it,  he 
determined  the  bailment.  The  property  and  the  right  of  possession 
^AQQ-i  thereupon  immediately  revesting  in  the  ^plaintiff,  trespass  was  the 
proper  remedy ;  as  in  the  case  of  a  common  bailee  of  goods 
breaking  bulk,  or  otherwise  unlawfully  dealing  with  the  goods.  [Erle,  J. 
The  license  was  lawfully  in  the  defendant's  possession  at  the  time  he  de 
faced  it.]  Assuming  that  the  form  of  action  is  well  conceived,  the  de- 
claration should,  at  all  events,  have  alleged  that  the  act  complained  of 
was  done  malicumsly.  Proof  that  the  license  was  defaced  by  accident  or 
by  negligence^  would  support  this  declaration. 

TiNDAL,  C.  J.  Suppose  the  defendant  had  so  blotted  and  blurred  the 
document  as  to  render  the  signature  of  the  registrar  invisible,  and  the 
license  had  become  wholly  useless,  would  the  plaintiff  have  had  no  reme- 
dy? The  allegation  is,  that  the  license  was  defaced  wrongfully  and 
unjustly,  and  the  jury,  by  their  verdict,  affirm  that  the  act  was  so  done. 
It  was  not  necessary  to  aver  that  it  was  maliciously  done. 

Maule,  J.  It  would  be  very  hard  indeed  if  the  plaintiff  were  without 
remedy  for  such  an  injury  as  this,  even  in  the  absence  of  malice  on  the 
part  of  the  defendant ;  and,  if  the  plaintiff  has  any  remedy, — and  I  am 
clearly  of  opinion  that  he  has, — it  is  by  an  action  upon  the  case,  and  not 
in  trespass. 

The  rest  of  the  court  concurred.  Rule  refused. 


•300]        •TEMPEST  and  Another  v.  KILNER.     Jfov.  21. 

In  awampeit  for  the  non-delivery  of  railwaj  shares,  pursuant  to  a  contract,  the  dedaration 
alleged  that  **  the  plainti£b  had  always,  from  the  time  of  making  the  agreement,  heen  ready 
and  willing  to  accept  the  transfer  of  the  shares,"  and  that,  «  although  the  plaintiffs,  after  the 
lapse  of  a  reasonable  time  for  the  transfer,  requested  the  defendant  to  transfer  the  shares, 
and  tendered  and  ofiered  to  pay  for  the  same,*'  dux,  the  defendant  did  not  transfer,  &c.  The 
defendant  pleaded  that  the  plaintiffs  were  not  alwaytfrom  the  Hme  of  th*  making  of  th$ 
agrttment  ready  and  willing  to  accept  the  transfer,  &c 
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Setd,  on  ipecial  demorrer,  that  the  travene  was  too  large,  the  allegation  of  time  ia  the  decla- 
ration being  divisible. 
A  contract  for  the  sale  of  railway  ahares  may  be  the  aabject  of  an  action  at  law. 

Assumpsit.  The  declaration  stated,  that,  on  the  18th  of  July,  1844, 
the  plaintiffs,  at  the  request  of  the  defendant,  bargained  and  agreed  to 
buy  of  the  defendant,  and  the  defendant  then  bargained  and  agreed  to 
sell  to  the  plaintiffs,  a  certain  interest  or  share  of  him  the  defendant  in  a 
certain  company  or  partnership  undertaking  for  constructing  a  railway 
from  the  parish  of  Ashton-under-Lyne,  near  Manchester,  in  the  county  of 
Lancaster,  to  the  parish  of  Kirkheaton,  near  Huddersfield,  in  the  county 
of  York,  to  wit,  one  hundred  shares  in  the  said  company  or  partnership 
undertaking,  at  a  certain  price  in  that  behalf,  to  wit,  155.  »^remium  for 
each  and  every  share,  that  is  to  say,  15^.  for  each  and  every  share  in  ad- 
dition to  such  sum  or  sums  as  at  the  time  of  the  transfer  by  the  defend- 
ant to  the  plaintiff's  should  have  been  paid  to  the  said  company  or  part- 
nership in  respect  of  the  said  shares  and  each  of  them ;  that,  on,  &c., 
last  aforesaid,  in  consideration  thereof,  and  that  the  plaintiffs,  at  the  re- 
quest of  the  defendant,  then  promised  the  defendant  to  accept  mthin  a 
recLSonable  time  a  transfer  of  the  said  interest  or  shares,  and  to  pay  for  the 
same  at  the  rate  or  price  aforesaid,  the  defendant  then  promised  the  plain- 
tiffs within  a  reasonable  time  to  transfer  the  said  interest  or  shares  to  them, 
the  plaintiffs ;  that,  although  a  reasonable  time  for  the  said  transfer  of  the 
said  interest  or  shares  had  long  elapsed  before  the  commencement  of  the 
suit,  and  the  *defendant,  long  before  the  commencement  of  the  r»qni 
suit,  and  after  a  reasonable  time  from  the  making  of  the  said  agree- 
ment and  promise  had  elapsed,  could  and  might  and  ought  to  have  trans- 
ferred the  same  to  the  plaintiffs,  upon  payment  of  the  price  thereof,  after 
the  rate  aforesaid ;  and  although  the  plaintiffs  had  always,  from  the  said 
time  of  making  of  the  said  agreement  and  promise,  been  ready  and  will- 
ing to  accept  the  transfer  of  the  said  interest  and  shares  of  him  the  de 
fendant,  and  to  pay  for  the  same  at  and  after  the  rate  in  that  behalf  afore 
said,  whereof  the  defendant,  during  all  the  time  aforesaid,  had  notice ; 
and  although  the  plaintiff's,  after  the  lapse  of  a  reasonable  time  for  the 
transfer  of  the  said  interest  or  shares  of  the  defendant,  to  wit,  on  the  1st 
of  November,  1844,  requested  the  defendant  to  transfer  the  said  interest 
or  shares  to  them  the  plaintiffs,  and  then  tendered  and  offered  to  pay  for 
the  same  at  and  after  the  rate  in  that  behalf  aforesaid:  yet  the  defendant 
did  not  nor  would,  when  so  requested  as  aforesaid,  transfer,  and  had  not 
up  to  that  time  transferred,  to  the  plaintiflTs  the  said  interest  or  shares  of  him 
the  defendant  in  the  said  company  or  partnership  undertaking,  but  had 
neglected  and  refused  so  to  do ;  and  that,  by  reason  thereof,  the  plain- 
tiffs had  lost  divers  great  gains  and  profits  which  might  and  otherwise 
would  have  accrued  to  them  from  the  transfer  of  the  said  interest  or 
shares  to  them  as  aforesaid,  ^c. 
Plea,  that  the  plaintiff's  were  not  always,  from  the  time  of  the  making 
TOu.  II.  25  R 
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of  the  said  agreement  and  promise  in  the  declaration  mentioned,  ready 
and  willing  to  accept  the  transfer  of  the  said  interest  and  shares  of  him 
the  defendant,  and  to  pay  for  the  same  at  and  after  the  rate  in  the 
declaration  in  that  behalf  mentioned,  modo  et  farmd — concluding  to 
the  country. 

Special  demurrer,  assigning  for  causes,  that  the  plea  neither  confesses 
*^021  ^"^  avoids  the  matters  contained  in  *the  declaration,  nor  takes 
issue  upon  any  allegation  which  is  material  and  decisive  as  to 
\he  right  of  action  of  the  plaintiffs ;  that  the  traverse  taken  by  the  plea  is 
too  large,  by  reason  that  it  was  the  duty  of  the  plaintifis,  according  to 
the  terms  of  the  promise  stated  in  the  declaration,  to  be  ready  and  will- 
ing to  accept  and  pay  for  the  said  transfer  of  the  said  share  or  interest 
only  within  a  reasonable  time,  and  not  at  all  times  from  the  making  of 
the  contract  until  the  commencement  of  the  action — nevertheless  the  de» 
fendant  has  tendered  such  an  issue,  that,  if  it  appeared  at  the  trial  that 
the  plaintifis  were  not  ready  and  willing  at  any  time  whatever  from  the 
making  of  the  contract  until  the  commencement  of  the  action,  the  issae 
must  be  found  for  the  defendant ;  that  the  allegation  upon  which  issue  i& 
tendered  by  the  second  plea,  is  wholly  immaterial  to  the  cause  of  actirn 
stated  in  the  declaration,  &c. 

Joinder  in  demurrer. 
moQoi        ByUsy  Serjt.,   in  support  of  the    demurrer.(a)      The   *plen 
is  bad.     Where  an  allegation  containing  matter  that  is  imma- 
terial, as  well  as  matter  that  is  material,  is  divisible,  the  defendant  cannot 
put  the  whole  in  issue,  but  must  traverse  so  much  of  it  only  as  is  material. 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintifis  were  these : — «  The  plain- 
tiffs  will  contend  that  the  traverse  taken  by  the  second  plea  is  too  large ;  the  contract  beicg  to 
deliver  the  shares  within  a  reasonable  time,  it  was  the  plaintifis'  duty  to  he  ready  and  willing  to 
accept  them  within  that  time  and  no  longer ;  but,  as  the  issue  stands,  if  the  defendant  oPened 
and  the  plaintifis  refused  the  shares  at  any  time,  however  long,  after  the  contract  was  opeD, 
(and  the  declaration  alleges  that  a  reasonable  time  had  elapsed  long  before  the  commencement  of 
the  suit,)  the  defendant  would  succeed  upon  the  issue :  see  Baton  v.  Arnold,  6  M.  db  W.  .'>69. 
That  it  is  clearly  no  justification  for  the  defendant  having  takei^  too  large  a  traverse,  that  *he 
allegation  in  the  declaration  is  too  large  also,  where  the  allegation  relates  to  an  intcrvar  of 
time,  which  is  divisible ;  where  an  allegation  relates  to  an  estate  in  land,  or  other  matter, 
which  is  not  divisible,  it  is  otherwise,  and  may  be  traversed  as  laid.** 

For  the  defendant,  as  follows : — «  The  defendant  will  contend,  that,  inasmuch  as  the  avet  - 
ment  of  readiness  and  willingness  in  the  declaration  is  an  indivisible  averment,  and,  in  part  at 
least,  material,  he  is  justified  in  traversing  such  averment  in  the  terms  thereof,  although  sur  H 
terms  may  be  larger  than  necessary.    He  will  also  contend  that  the  material  part  of  the  av» 
ment  is  only  put  in  issue. 

"The  defendant  will  also  object  to  the  declaration,  on  the  ground  that  the  promise  declared 
on  is  not  supported  by  the  consideration ;  and  that  the  promise  ought  to  have  been  laid  on  a 
promise  to  transfer  the  shares  to  the  plaintifis  within  a  reasonable  tinie,  and  on  payment  at  the 
price  previously  mentioned,  and  not  as  it  now  stands, '  within  a  reasonable  time'  merely. 

«  The  defendant  will  also  object  to  the  alleged  request  of  a  transfer,  and  ofier  to  pay  for  the 
same,  contained  in  the  declaration,  as  being  of  any  avail,  on  the  ground  that  such  request  and 
ofier  are  stated  to  have  occurred  after  the  lapse  of  a  reasonable  time  for  the  transfer,  and  not 
within  or  at  such  reasonable  time. 

*•  The  defendant  will  also  object  that  the  interest  or  .shares  mentioned  in  the  declaration  h»0 
not  the  subject-matter  of  legal  sale  or  transfer ;  and  that  it  is  not  alleged  that  the  defendant 
could,  within  the  reasonable  time,  have  transferred  them." 
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In  Com.  Dig.  Pleader,  (G.  15,)  it  is  said,  that  «  a  traverse  larger  than 
can  be  denied  (a)  is  bad  :  as,  in  intrusion,  if  it  be  alleged  that  possession? 
of  the  college  of  the  dean  and  canons  of  £.  founded  apud  Westminster 
by  dissolution,  &c.,  came  to  the  king,  and  the  defendant  intruded,  &c., 
the  defendant  says  that  the  foundation  was  by  another  name,  absque  hoe 
that  it  was  founded  apud  Westminster  by  the  name  alleged,  it  is  a  bad 
traverse  ;  because  it  extends  to  the  place  of  the  foundation.    So,  a  tra- 
verse of  the  surrender  of  a  copyhold  to  such  a  steward  such  a  day,  is  bad ; 
for,  the  day  and  the  steward  ought  not  to  be  part  of  the  issue,  but  the 
traverse  ought  to  be  of  the  surrender  modo  et  formd.    So,  in  an  action 
on  the  case  for  stopping  three  lights,  traverse  that  he  stopped  the  said  three 
hghtSy  is  bad ;  for,  if  he  stopped  any  of  them,  the  action  lies.     So,  in  an 
action  on  the  case  for  his  wages  ab  ultimo  Dec.  usque  1  JVbv.,  it  is  bad  to 
traverse  *the  service  ab  uUimo  Dec.  ad  1  JV<w.,  for,  if  he  served     r»qQ4 
any  part  of  the  time,  he  ought  to  have  his  wages  for  such  time." 
«<So,(i)  a  traverse  narrower  than  it  ou^t  to  be  is  bad.    But,  if  a  tra- 
verse be  narrower  than  it  ought,  and  this  tends  only  to  the  disadvantage 
of  the  defendant,  or  of  him  who  takes  it,  it  is  good ;  as,  in  trespass,  if 
the  defendant  justifies  by  a  precept  out  of  an  inferior  court,  and  traverses 
all  times  before  the  delivery,  and  after  the  return  of  the  precept ;  yet  it  is 
good-,  though  he  might  have  traversed  before  the  teste;  for,  this  is  to  the 
defendant's  disadvantage.    So,  a  man,  by  a  precise  allegation  of  an 
estate,  m  ay  give  an  advantage  of  traversing  it  precisely,  though  such  par- 
ticular estate  is  not  necessary ;  as,  if  A.  alleges  that  he,  being  seised  in 
fee,  put  bis  cattle  into  the  close,  the  defendant  may  traverse  the  seisin  in, 
fee ;  though  any  estate  for  life,  or  years,  at  will,  or  license  of  the  owner, 
would  enable  him  to  put  his  cattle  there. '^    In  Stephen  on  Pleading,  3d 
edit.  244 ;  4th  edit.  286,  it  is  said :  <<  As  a  traverse  must  not  be  taken 
on  an  immaterial  allegation,  so,  when  applied  to  an  allegation  that  is 
material,  it  ought  in  general  to  take  in  no  more  and  no  less  of  that  alle- 
gation  than  is  material.     If  it  involves  more,  the  traverse  is  said  to  be  too 
large;  if  less^  too  ruirrow.    A  traverse  may  be  too  large  by  involving  in 
the  issue,  quantity,  time,  place,  or  other  circumstances,  which,  though 
formmg  part  of  the  allegation  traversed,  are  immaterial  to  the  merits  of 
the  cause.'-     In  Bason  v.  Arnold^  6  M.  &  W.  559,  to  an  action  on  a  bill 
of  exchange,  by  the  endorsee  against  the  acceptor,  the  defendant  pleaded, 
that,  after  the  endorsement,  and  before  the  oommencement  of  the  suit, 
the  plaintiff  endorsed  and  delivered  the  bill  to  a  person  whose  name  is  to 
the  defendant  unknown,  and  the  defendant  then  ^became,  and    r^on;^ 
still  is,  liable  to  pay  the  amount  to  the  said  person  to  whom  it    '- 
was  so  endorsed,  and  who  from  the  time  of  that  endorsement  hitherto  has 
been  and  is  the  holder  thereof:  the  plaintiff  replied,  that,  at  the  time  of 
the  commencement  of  this  suit,  the  plaintiff  was,  and  still  is,  the  holder 
of  the  said  bill ;  without  this,  that  any  other  person  is  the  holder  thereof, 

(a)  Q.  d,  embradag  more  thin  euk  be  properly  denied.  (6)  Titie  PUader,  (G.  16.) 
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in  manner  and  form  as  in  the  plea  is  alleged :  and  it  was  held  that  this 
repli<|ption  was  bad,  as  the  traverse  was  too  large,  and  put  in  issue  the 
plaintiflPs  being  the  holder  of  the  bill,  not  only  at  the  time  of  the  com- 
mencement of  the  suit,  but  also  at  the  time  of  the  plea  pleaded,  which 
was  immaterial.     In  Thurman  v.  WUd,  11  Ad.  &  E.  453 ;  3  P.  &D.  289, 
in  trespass  quare  clausum  fregit^  the  defendants  pleaded  that  they  acted 
as  servants  of  B.,  that  they  delivered  up  possession  of  the  close  to  him, 
and  that  he  afterNvards,  with  the  consent  of  the  defendants,  made  satisfac- 
tion to  the  plaintiff,  which  was  accepted ;  and  it  was  held,  that,  whether 
or  not  satisfaction  from  a  stranger  could  be  pleaded,  it  appeared  from  the 
plea  that  B.  was  a  co-trespasser,  so  as  to  be  able  to  make  a  satisfaction 
which  should  enure  to  the  benefit  of  the  defendants ;  and  that,  therefore, 
the  averment  of  their  consent  to  his  so  making  satisfaction  was  imma 
terial,  and  that  a  replication  which  tendered  issue  upon  such  consent, 
was  bad  on  special  demurrer.     The  main  objection  to  the  declaration  is, 
that  the  request  of  a  transfer,  and  the  offer  to  pay  for  the  shares,  are 
.  averred  to  have  been  made  after  the  lapse  of  a  reasonable  time  for  the 
transfer.     That  allegation,  however,  is  immaterial :  the  earlier  part  of  the 
declaration  contains  an  averment  of  readiness  and  willingness  on  the 
plaintiffs^  part  to  accept  and  pay  for  the  shares — an  averment  which  over- 
rides the  whole  declaration.    Such  an  allegation  is  sufficient,  without 
*3061     S^^'^S  ^°  ^^  allege  a  tender  or  ^offer :  Rawsan  v.  Joknsonj  1  East, 
^    203 ;  Jackson  v.  Mlaway,  6  M.  &  G.  942,  7  Scott,  N.  R.  875 ; 
Boyd  V.  Lettj  ante,  vol.  I.  p.  222 ;  2  D.  &  L.  847.     In  Jackson  v.  JlUa" 
way,  as  here,  there  was  the  double  averment  in  the  declaration,  that  the 
plaintiff  was  ready  and  willing,  and  that  he  tendered  and  offered,  to  sell 
and  deliver  the  goods  contracted  for ;  and  a  plea  that  the  plaintiff  did  not 
tender  or  offer  to  sell  or  deliver,  was  held  bad,  as  being  a  traverse  of  an 
immaterial  allegation.     And  Coltman,  J.,  said :    <<  If  the  allegation  in 
question  were  struck  out  of  the  declaration,  there  would  still  remain  suffi- 
cient to  maintain  the  action,  as  the  allegation  of  the  plaintiff's  readiness 
and  willingness  to  perform  the  contract,  with  notice  to  the  defendants, 
would  be  enough  for  that  purpose.     This  shows  that  the  allegation  as  to 
the  tender  is  immaterial,  and  that  issue  cannot  be  taken  upon  it."    The 
allegation  being  divisible,  the  defendant  was  bound  to  divide  it,  and  to 
traverse  so  much  of  it  only  as  was  material. 

Manning,  Serjt.,  contri.  Much  confusion  arises  in  these  cases  from 
the  improper  use  of  the  word  <<  material."  The  true  distinction  is,  be- 
tween immaterial  and  impertinent  averments.  « It  is  easy,"  says  Lord 
Mansfield,  in  Bristoto  v.  Wrightj  2  Dougl.  664,  «  for  a  party  to  state 
his  ground  of  action.  If  it  is  founded  on  a  deed,  he  needs  not  set  forth 
more  than  that  part  which  is  necessary  to  entitle  him  to  recover.  If  he 
states  what  is  imp^tinent,  it  is  an  injury  to  the  other  party,  and  may  be 
struck  out,  and  costs  allowed,  upon  motion.  The  distinction  is,  betweeu 
that  which  may  be  rejected  as  surplusage,  (which  might  have  been  struck 
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out  on  motion,)  and  what  cannot.     Where  the  declaration  contains  im-  ' 
pertinent  matter,  foreign  to  the  cause,  and  which  the  master,  on  a  refer-  • 
ence  to  him,  would  strike  out  (irrelevant  covenants,  for  *instance,)     r*on7  * 
that  will  be  rejected  by  the  court,  and  need  not  be  proved.    But,     *- 
if  the  very  ground  of  the  action  is  misstated,  as,  where  you  undertake  to 
recite  that  part  of  a  deed  on  which  the  action  is  founded,  and  it  is  mis- 
recited,  that  will  be  fatal :  for,  then  the  case  declared  on  is  different  from 
that  which  is  proved ;  and  you  must  recover  secundum  allegata  et  pro- 
bata.^^     And,  amongst  other  cases,  his  lordship  refers  to  Savage  v.  Smithy 
2  "W.  Blac.  1101,  and  says:    <«  That  was  an  action  of  debt  against  a 
sheriff's  officer,  by  an  informer.     The  declaration  stated  a  judgment,  and 
a  Jieri  facias  upon  that  judgment.     The  fieri  facias  was  given  in  evi- 
dence, but  not  the  judgment ;  and  the  court  held,  that,  though  it  might 
be  unnecessary  to  aver  the  judgment,  yet,  having  been  averred,  it  ought 
to  have  been  proved :  and  my  Lord  Chief  Justice  De  Ghey  expressly 
"went  upon  the  distinction  between  immaterial  and  impertinent  averments, 
and  said  that  the  former  must  be  proved,  because  relative  to  the  point  in 
question."     Here,  the  allegation  is  entire  ;  no  part  of  it  could  be  struck 
out  without  avoiding  the  whole.     The  defendant  has  a  reasonable  time 
within  which  to  make  the  transfer.     The  allegation,  being  indivisible,  is 
properly  traversed  in  its  terms.     Then,  the  declaration  contemplates  a 
reasonable  time  for  the  transfer,  and  a  reasonable  time  for  the  acceptance 
of  the  shares :  and,  as  the  act  of  transfer  by  the  defendant  is  to  be  accom- 
panied by  a  corresponding  act  of  the  plaintiffs,  it  is  necessary  that  the 
defendant  should  have  notice  of  the  plaintiffs'  readiness  to  accept  the 
shares.     [Maule,  J.     Must  the  plaintiffs  be  continually  asking  for  a  trans- 
fer?   Erle,  J.     Is  not  the  allegation  of  notice  of  readiness  enough?] 
The  main  objection,  however,  is,  that  railway  shares,  being  an  interest  in 
a  partnership,  a  mere  chose  in  action^  are  not  the  subject-matter  of  a  legal 
sale  •or  transfer.    [Maule,  J.    A  chose  in  action  cannot  be  tratis-     r«oQQ 
ferred  so  as  to  enable  the  transferree  to  sue  at  law;  but  there  is     ^ 
no  illegality  in  the  transfer.     The  law  takes  notice  of  these  shares  as 
being  things  of  value.     Suppose  a  man  contracts  to  assign  to  another  an 
equitable  interest  in  land ;  could  not  the  latter  maintain  an  action  upon 
that  contract?     Would  it  be  any  answer  to  say  that  the  subject-matter 
of  it  was  a  mere  equitable  interest,  a  chose  in  action  ?     Tindal,  C.  J. 
These  shares  are  the  very  things  the  plaintiffs  intended  to  purchase,  and 
the  defendant  to  sell.     How  can  it  lie  in  his  mouth  to  say  that  they  are 
not  saleable,  there  being  nothing  illegal  in  the  transaction  ?] 

ByleSj  Serjt.,  in  reply,  was  stopped  by  the  court. 

Tindal,  C.  J.  The  allegation  in  the  declaration,  that  the  plaintiffs  had 
always  from  the  time  of  making  the  agreement  and  promise  been  ready 
and  willing  to  accept  the  transfer,  is  to  be  taken  with  such  resen'^ation  as 
the  law  imposes,  viz.,  during  such  time  as  from  the  nature  of  the  contract 
might  be  inferred  to  be  reasonable.     The  allegation  of  time  being  divisi- 

r2 
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ble,  the  defendant  should  have  divided  it  in  his  plea.  I  think  the  decla- 
ration is  sufficient)  and  the  plea  insufficient,  and  therefore  that  the  plain- 
tiffs are  entitled  to  judgment. 

CoLTMAN  and  Erle,  Js.,  concurred. 

Maule,  J.  I  also  think  the  declaration  sufficient,  for  the  reasons  already 
suggested.  The  plea  is  clearly  bad.  The  allegation  of  time  is  divisible; 
and  the  defendant  has  traversed  that  which  clearly  was  immaterial. 

Judgment  for  the  plaintifis.(a) 


♦309]  •GILLON  v.  DEARE.    JVcw.  21. 

To  a  declaration  by  an  endoraee  againtt  the  acceptor  of  a  bill,  the  latter  pleaded  that,  not  being 
a  trader  within  the  bankrupt  laws,  and  having  retided  twelve  calendar  montha  within  the 
Birmingham  district,  he,  after  the  bill  became  due,  and  before  the  oommenoement  of  the  suit, 
duly  petitioned  the  district  court  of  bankruptcy  for  protection  from  process,  under  the  5  &  6 
Vict  c  116 ;  that  such  proceedings  were  had  upon  the  said  petition,  that  a  final  order  wu 
made  by  a  commissioner  duly  authorized,  for  the  protection  of  the  person  of  the  defendsnt 
from  process,  and  for  the  vesting  of  his  estate  and  effects  in  an  official  asstgnee ;  and  that  so 
assignee  was  chosen  by  the  creditors  of  the' defendant,  or  by  any  of  them ;  whereby,  and  bj 
force  of  the  said  order,  the  defendant  was  discharged  from  Uie  bill  and  cause  of  action  in  the 
declaration  mentioned— verification. 

Held,  on  special  demurrer,  that  this  was  not  a  good  plea  under  the  fourth  aection  of  the  statute, 
inasmuch  as  it  did  not  aver  all  the  facts  necessary  to  show  the  requisites  of  that  sectioD  to 
have  been  complied  with ;  tior  (duMentienU,  Erie,  J.,  and  dubitante,  Maule,  J.)  within  the 
tenth  section,  the  form  prescribed  by  that  section  not  having  been  strictly  followed. 

Heldj  also,  that  the  plea  properly  concluded  with  a  verification. 

Setnble,  per  Maule,  J^  that  the  adoption  of  the  short  form  of  plea  given  by  the  tenth  section 
u  not  imperatively  required. 

Assumpsit  by  the  endorsee  against  the  acceptor  of  a  bill  of  exchange. 

Plea,  that,  after  the  acceptance  of  the  bill  of  exchange  in  the  declara- 
tion mentioned,  and  after  the  same  had  become  due  and  payable,  and  be- 
fore the  commencement  of  the  suit,  to  wit,  on,  &c.,  the  defendant,  not 
being  a  trader  within  the  meaning  of  the  statutes  in  force  relating  to  bank- 
rupts at  the  time  of  making  and  passing  the  act  of  parliament  thereinafter 
mentioned,  and  having  resided  twelve  calendar  months  within  the  district 
of  Birmingham,  under  and  by  virtue  of,  and  according  to  the  directions 
and  provisions  of,  a  certain  statute  made  and  passed  in  the  sixth  year  of 
the  reign  of  our  lady  the  now  queen,  intituled,  « An  act  for  the  relief  of 
insolvent  debtors,"(ft)  duly  presented  his  petition  for  protection  from  pro- 
cess, to  the  court  of  bankruptcy  for  the  Birmingham  district,^  at  Birming- 
ham, in  the  county  of  Warwick ;  and  that  such  petition  was  forthwith 
»qi  Ai     afterwards,  *to  wit,  on  the  day  and  year  aforesaid,  filed  of  record 
in  the  said  court ;  that  such  proceedings  were  had  in  the  said  dis- 
trict court  of  bankruptcy,  upon  the  said  petition  of  the  defendant ;  that, 
afterwards,  and  before  the  commencement  of  the  suit,  to  wit,  on,  &c., «» 
final  order  was  made  by  R.  D.,  Esq.,  one  of  the  comnaissioners  of  the 

(a)  Vide  Pirn  v.  Graztbr  xk  post,  p.  429.  (6)  5  &  6  Vict.  c.  1 16. 
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said  district  court  of  bankruptcy  duly  authorized  in  that  behalf,  for  the 
protection  of  the  person  of  the  defendant  from  process,  and  for  the  vest- 
ing of  the  estate  and  effects  of  the  defendant,  in  T.  B.,  one  of  the  official 
assignees  of  the  said  district  court  of  bankruptcy ;  that  no  assignee  was 
appointed  by  the  creditors  of  the  defendant,  or  by  any  of  them ;  and  that 
thereby,  and  by  force  and  virtue  of  the  said  order,  the  defendant  was  dis- 
charged of  and  from  the  bill  of  exchange  and  cause  of  action  in  the  de- 
claration mentioned ;  and  that  the  said  order  and  discharge  still  remained 
in  full  force — verification. 

Special  demurrer,  assigning  for  causes,  amongst  others,  that  the  plea 
ought  to  have  stated  what  the  proceedings  were  which  were  had  upon  the 
said  petition,  and  have  shown  that  they  were  such  as  were  authorized  by 
the  statute,  and  as  entitled  the  commissioner  to  make  the  final  order ;  that 
the  plea,  if  intended  for  a  general  plea  given  by  the  statute,  was  not  suffi- 
cient, inasmuch  as  it  did  not  state  or  show  that  the  petition  so  presented 
was  such  a  petition,  or  that  it  had  annexed  to  it  such  schedule,  as  the 
statute  required,  nor  did  it  follow  the  language  of  the  statute  in  that  be« 
half;  and  that  it  did  not  conclude  to  the  country. 

Joinder  in  demurrer. 

Talfourdy  Serjt.,  (with  whom  was  Lushy)  in  support  of  the  demurrer. 
The  plea  is  clearly  bad  for  not  pursuing  strictly  the  form  prescribed  by  the 
tenth  section  of  *the  5  &  6  Vict.  c.  Il6.(a)     The  question  whether     r^j^o-  - 
that  clause  gives  a  general  form  of  plea,  as  was  given  by  the 
6G.  4,  c.  16,  s.  126,  has  been  discussed  in  the  court  of  Exchequer,  and 
also  in  this  court.     In  Leafy,  Robsoriy  13  M.  &  W.  651,  the  defendant 
pleaded,  that,  in  pursuance  of  the  statute  5  &  6  Vict.  c.  116,  she  presented 
her  petition  to  the  Leeds  district  court  of  bankruptcy,  in  which  district 
she  had  resided  for  twelve  calendar  months  previously,  praying  to  be  pro- 
tected from  all  process  against  her  person  and  property,  and  that  she 
might  have  such  further  relief  as  by  the  said  statute  was  provided,  and 
as  the  said  court  should  think  fit ;  that  such  proceedings  were  thereupon 
had,  that  afterwards,  to  wit,  on,  &c.,  an  order  was  made  by  M.  B.,  the 
eomiaissioner  of  bankrupts  for  the  Leeds  district,  for  the  protection  of  the 
person  of  the  defendant  from  all  process  against  her  person  and  property, 
and  ibr  the  vesting  of  her  estate  and  efiects  in  C.  F.,  the  official  assignee 
named  by  the  said  commissioner ;  whereby,  and  by  force  of  the  premises, 
and  of  the  said  statute,  the  defendant  was  then  discharged  of  and  from 
the  premises  and  causes  of  action  in  the  declaration  mentioned ;  and  that 
the  said  order  and  discharge  still  remained  in  force:  and  the  court  of 
Exchequer  held  that  this  was  not  a  good  plea  under  the  tenth  section,  be- 
cause it  did  not  strictly  follow  its  words,  or  under  the  fourth  section,  be- 

(a)  Which  enacts,  « that,  if  any  action  or  suit  is  brought  against  any  petitioner  for  or  in 
"B'pect  of  any  debt  contracted  before  the  date  of  filing  his  petition,  it  shall  be  a  sufficient  plea  in 
u^r  of  the  said  action  or  suit,  that  such  petition  was  duly  presented,  and  a  final  order  for  pro- 
t^on  and  distribution  made  by  a  commissioner  duly  authorized,  whereof  the  production  of  the 
order,  signed  by.  the  commiasioner,  with  proof  of  his  handwriting,  shall  be  sufficient  evidence.** 
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cause  it  did  not  show  all  the  requisites  of  that  section  to  have  been  com- 
plied with.     But,  in  Cook  v.  Hensonj  ante,  Vol.  I.  p.  908,  where  to  an 
action  by  an  endorsee  against  the  acceptor  of  a  bill,  the  latter  pleaded, 
*3121     *^^^^>  before  the  commencement  of  the  suit,  a  petition  for  his  pro- 
tection from  process  was  duly,  and  according  to  the  statute,  pre- 
sented by  him  to  the  court  of  bankruptcy ;  that  afterwards  and  before 
action  brought,  a  final  order  for  protection  and  distribution  was  made  in 
the  matter  of  the  petition,  by  J.  E.,  a  commissioner  of  the  said  court  duly 
authorized  in  that  behalf,  and  that  the  causes  of  action  in  the  declaration 
were  contracted  before  the  date  of  the  filing  the  petition — this  court  held 
the  plea  sufficient  within  the  5  &  6  Vict.  c.  116,  s.  10.     Here,  the  plea 
does  not  follow  the  words  of  the  tenth  section.     It  does  not  allege  that  a 
final  order  was  made  for  protection  and  distrihution;  neither  does  it  show 
that  any  of  the  requisites  of  the  earlier  sections  have  been  complied  with. 
In  Mckolls  V.  Payne^  7  M.  &  G.  927,  8  Scott,  N.  R.  732,  this  court  in- 
clined to  think  a  plea  under  this  statute,  which  omitted  to  aver  that  the 
order  was  a  final  order  for  distribution  as  well  as  for  protection  of  the  de- 
fendant's person  and  property,  was  insufficient,  (a)     [Maule,  J.     The 
statute  clearly  meant  to  prevent  the  plaintifi*  from  contesting  at  the  trial 
all  the  preliminary  proceedings  before  the  commissioner.    This  is  evident 
from  s.  12,  which  enables  any  creditor  who  is  dissatisfied,  to  apply  to  the 
commissioner  to  rescind  his  order.     Taking  the  fourth  (ft)  and  the  twelfth 
sections  together,  the  commissioner  has  power  to  make  an  order  for  pro- 
*3131     ^^^^'^^  ^"^  distribution ;  which,  though  in  some  *sense  final,  may 
be  rescinded  as  to  the  protection,  upon  a  proper  application  to  the 
commissioner's  discretion.   When,  therefore,  a  defendant  sets  up  the  final 
order  as  a  bar  to  an  action,  the  proper  course  for  the  plaintiflTto  take,  if  he 
wishes  to  contest  the  order,  is,  to  apply  to  the  commissioner  under  s.  12. 
If  the  validity  of  the  order  were  allowed  to  be  contested' at  the  trial,  it 
might  enure  as  a  good  order  as  to  one  creditor,  and  not  as  to  another.] 
In  Cook  V.  Henson,  Tindal,  C.  J.,  says  :  "  It  appears  to  us  that  the  tenth 
section  of  the  5  &  6  Vict.  c.  116,  does  give  the  right  to  plead  generally, 
•  in  the  manner  adopted  by  the  defendant  in  this  case.     Power  is  given  to 
the  commissioner,  in  the  earlier  sections  of  the  act,  to  inquire  into  the 
matters  of  the  petition,  and  adjudicate  upon  them,  and  make  a  final  order 
for  protection  and  distribution  if  he  think  fit  to  do  so ;  and  it  seems  to 
us  that  it  was  the  intention  of  the  legislature  to  make  his  decision  final, 
and  not  capable  of  being  controverted  in  an  action;  especially  as  by  the 
twelfth  section  any  creditor  or  assignee  is  enabled  to  petition  the  com- 

(a)  See  Toomer  ▼.  Gingcll,  post,  Trinity  term,  1846,  Vol.  111. 

(6)  The  fourth  section  details  the  mode  of  examination  before  the  commissioner,  preparatory 
to  the  second  order,  and  directs  "  that  such  order  shall  be  called  a  final  order,  and  shall  be  for 
the  protection  of  the  perscm  of  the  petitioner  from  all  process,  and  for  the  vesting  of  his  estate 
and  ed'ccts  in  an  official  assignee,  to  he  named  by  such  commissioner,  together  with  an  assign^ 
to  be  chosen  by  the  majority,  in  number  and  value,  of  the  creditors  who  may  attend  before  the 
commissioner  on  such  day,"  &c 
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missioner  to  rescind  his  final  order,  so  far  as  relates  to  the  protection  of 
the  petitioner's  person  from  process,  and  so  far  as  relates  to  the  effect  of 
such  order  in  bar  of  suits  and  actions.  If,  then,  the  decision  of  the  com- 
inissioner  as  to  the  matters  authorizing  the  making  of  a  final  order,  is  not 
to  be  controverted,  there  can  be  no  good  reason  for  requiring  the  plea  to 
set  forth  all  the  facts  necessary  to  give  him  jurisdiction,  and  it  is  reason- 
able to  allow,  under  the  section  in  question,  the  same  form  of  plea  as  is 
given,  in  somewhat  more  express  terms,  by  the  bankrupt  act,  6  G.  4, 
c.  16,  s.  126." (a)  If,  then,  this  is  a  sufficient  plea  under  the  r*oiA 
•tenth  section  of  the  5  &  6  Vict.  c.  116,  and  is  analogous  to  the 
general  plea  of  bankruptcy  under  the  6  G.  4,  c.  16,  it  ought  to  have  con- 
cluded to  the  country :  Miles  v.  WUliams,  10  Mod.  160 ;  1  P.  Wms. 
5J49;(6)  Wilson  v.  Kemp^  2  M.  &  Sel.  549 ;  Sheen  r,  Garrett,  6  Bingh. 
686  ;  4  M.  &  P.  525. 

Channellj  Serjt.,  contra.  All  that  the  statute  5  &  6  Vict.  c.  116,  re- 
quires, is,  that  there  shall  be  a  final  order  made,  vesting  the  property  of 
the  insolvent  in  some  person  upon  whom  the  law  casts  the  duty  of  distri- 
bution. The  choice  of  an  assignee  by  the  creditors  is  a  mere  protection 
given  to  them  by  the  statute,  not  b  condition  precedent.  Nor  is  it  neces- 
sary, in  order  to  constitute  a  good  plea  in  bar  under  sect.  10,  that  the 
precise  words  of  that  section  should  be  adopted  in  the  plea :  all  that  is 
required  is,  that  it  should  be  shown  that  there  has  been  9l  final  order,  and 
not  merely  an  interim  order  for  protection ;  and  that  is  sufficiently  shown 
in  this  plea. 

As  to  the  conclusion  of  the  plea — it  may  be  conceded  that  the  conclu- 
sion of  a  general  plea  of  bankruptcy  must  be  to  the  country  :  but  it  must 
be  observed  that  the  terms  of  the  tenth  section  of  the  5  &  6  Vict.  c.  116, 
differ  materially  from  those  of  the  126th  section  of  the  6  G.  4,  c.  16,  the 
language  of  which  is  usually  employed  in  speaking  of  what  may  be  given 
in  evidence  under  the  general  issue. 

Talfourd^  Serjt.,  in  reply.  To  be  a  good  plea  under  the  statute,  it 
must  follow  the  precise  words  of  the  tenth  section  ;  and  it  must  conclude 
to  the  country,  or  it  must  set  out  the  various  steps  taken  in  order  to  show 
that  the  requisitions  of  the  act  have  in  all  respects  been  duly  complied 
with. 

•TiNDAL,  C.  J.     It  appears  to  me  that  this  plea  is  bad,  upon  a     r*oir 
special  demurrer  pointing  out  for  cause  that  the  form  virtually 
prescribed  by  the  tenth  section  of  the  5  &  6  Vict.  c.  116,  has  not  been 
complied  with.     It  is  clear  that  this  is  not  a  plea  under  the  fourth  section ; 
for,  in  that  case,  it  must  have  set  out  all  the  facts  necessary  to  bring  the 

(a)  Which  enacts  that  the  bankrupt,  having  obtained  his  certificate,  "  may  plead,  in  gent- 
ral,  that  the  cause  of  action  accrued  before  he  became  bankrupt,  and  may  give  this  not  and  the 
special  matter  in  evidence;  and  such  bankrupt's  certificate,  and  the  allowance  thereof,  shall  be 
sufficient  evidence  of  the  trading,  bankruptcy,  commission,  and  other  proceedings  precedent  to 
the  obtaining  such  certificate." 

(6)  See  the  stat.  4  Ann.  c.  4,  s.  8. 
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case  within  that  clause.  If,  then,  it  is  not  a  plea  under  the  fourth  sec* 
tion,  it  must  be  taken  to  have  been  pleaded  with  reference  to  the  provi- 
sions of  the  tenth  section.  Now,  that  section  enacts,  «  that,  if  any  action 
(tr  suit  is  brought  against  any  petitioner  for  or  in  respect  of  any  debt  con- 
tracted before  the  date  of  filing  his  petition,  it  shall  be  a  sufficient  plea  in 
bar  of  the  said  action  or  suit,  that  such  petition  was  duly  presented,  and 
a  final  order  for  protection  and  distribution  made  by  a  commissioner  duly 
authorized,"  &c.  All  that  this  plea  states  is,  that,  after  the  bill  became 
due,  the  defendant  duly  presented  his  petition  for  protection  from  pro- 
cess, to  the  Birmingham  district  court  of  bankruptcy,  that  such  proceed- 
ings were  had  thereupon,  that,  before  the  commencement  of  the  suit,  a 
final  order  was  made  for  the  protection  of  the  person  of  the  defendant 
from  process,  and  for  the  vesting  of  his  estate  and  effects  in  the  official 
assignee,  and  that  no  assignee  was  appointed  by  the  creditors.  It  seems 
to  me  that  a  party  ought  not  to  be  at  liberty  to  avail  himself  of  the  short 
form  of  plea  given  by  section  10,  unless  he  is  prepared  to  take  it  for  bet- 
ter or  for  worse.  It  may  be  said,  that,  as  the  statute  vests  the  estate  in 
the  assignees  for  the  purpose  of  distribution  amongst  the  creditors,  the 
order  is,  in  effect,  an  order  for  distribution  as  well  as  for  protection.  That 
may  be  so.  But  here  we  are  dealing  with  a  precise  objection,  pointed  out 
on  special  demurrer,  that  the  defendant  has  not  followed  the  form  prescribed 
by  the  statute.  I  therefore  think  the  plaintiff  is  entitled  to  judgment. 
*3161  *CoLTMAN,  J.  I  am  of  the  same  opinion.  Enough  is  not 
alleged  here  to  make  this  a  good  plea  independently  of  the  tenth 
section.  I  am  not  prepared  to  say  that  the  plea  might  not  have  been 
made  good  by  proper  averments  showing  that  all  the  requisites  of  the 
statute  had  been  duly  complied  with :  but  that  has  not  been  done.  It  is 
not  shown  that  there  has  been  a  good  final  order.  I  do  not  think  the  plea 
is  even  a  substantial  compliance  with  section  10.  A  plea  under  that  sec- 
tion ought  to  follow  the  very  words  of  the  statute. 

Maule,  J.  I  entertain  some  doubt  in  this  case,  and  would  willingly 
have  taken  more  time  to  consider  it.  Certainly  the  language  of  section 
10  is  not  followed ;  and  it  may  be  doubted  whether  the  words  in  the  plea, 
«  for  the  protection  of  the  person  of  the  defendant  from  process,  and  for 
the  vesting  of  the  estate  and  effects  of  the  defendant  in  T.  B.,  one  of  the 
official  assignees,"  &c.,  though  the  very  words  found  in  section  4,  suffi- 
ciently show  this  to  be  a  plea  under  that  section.  If  it  were  so,  it  would 
by  no  means  be  necessary  to  follow  the  words  of  the  tenth  section :  if  the 
plea  showed  the  order  to  be  an  order  for  distribution,  as  well  as  for  pro- 
tection, it  would  suffice ;  but  I  doubt  whether  it  does  show  that  with 
sufficient  certainty.  If  the  order  had  been  set  out  in  terms,  the  court 
could  have  seen  whether  or  not  it  was  such  an  order  as  contemplated  by 
sect.  4.  Although,  therefore,  I  still  entertain  a  good  deal  of  doubt,  I  con- 
cur with  my  Lord  Chief  Justice  and  my  brother  Coltman  that  the  plain- 
tiff must  have  judgment. 
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As  to  the  conclusion,  I  think  the  plea  is  well  enough  concluded  with  a 
verification.  Under  the  bankrupt  act,  the  plea  is,  by  the  express  words 
of  sect.  126,  a  general  plea — a  sort  of  general  issue,  to  the  exclusion  of 
any  other  defence  than  such  as  may  arise  out  of  the  defendant's  bank- 
ruptcy and  certificate.  Bankruptcy  "'might  have  been  made  a  r«qi7 
thing  to  be  given  in  evidence  under  the  general  issue:  but,  * 
though  the  6  G.  4,  c.  16,  did  not  go  so  far  as  that,  it  put  the  parties  in 
precisely  the  same  situation  as  if  bankruptcy  were  shown  under  the  gene- 
ral issue.  The  tenth  section  of  the  5  &  6  Vict.  c.  116,  does  not  say — as 
the  126th  section  of  the  6  G.  4,  c.  16,  does — ^that  the  party  may  plead  in 
general  that  a  petition  was  presented,  and  a  final  order  made  thereon,  but 
that  <<  it  shall  be  a  sufficient  plea  in  bar  of  the  said  action  or  suit,  that 
such  petition  was  duly  presented,  and  a  final  order  for  protection  and 
distribution  made  by  a  commissioner  duly  authorized,"  &c.  The  plea, 
therefore,  is  not  within  the  reason  of  the  analogous  case  of  a  plea  of 
bankruptcy. 

£bi«e,  J.  It  is  with  extreme  hesitation  and  regret  that,  in  this  case,  I 
differ  from  the  rest  of  the  court.  It  appears  to  me  that  the  statute  5  &  6 
Vict.  c.  116,  was  passed  for  the  relief  of  honest  insolvent  debtors,  by 
enabling  them,  upon  giving  up  all  their  property  for  the  benefit  of  their 
creditors,  to  obtain  from  the  commissioner  a  final  order  for  protection 
from  process ;  and  by  furnishing  them  with  a  short  defence,  if  subse- 
quently sued  for  debts  due  at  the  time  of  filing  their  petitions.  The  tenth 
section  prescribes  the  requisites  of  the  plea.  It  gives  no  form :  but  it 
contains  a  general  description  of  the  two  main  points  to  be  noticed  in  the 
plea — first,  that  a  petition  for  protection  was  duly  presented — secondly, 
that  a  final  order  for  protection  and  distribution  was  made  by  a  commis- 
sioner duly  authorized.  And  that  is  the  outline  and  substance  of  the 
plea  here  pleaded.  Three  objections  are  made  to  this  plea.  The  first  is, 
that  it  is  improperly  concluded  with  a  verification.  But,  according  to 
the  general  rules  of  pleading,  wherever  new  matter  is  introduced  into  a 
plea,  it  must  *conclude  with  a  verification,  (a)  The  general  plea  r^oig 
of  bankruptcy  is  anomalous :  the  reason  of  it  does  not  extend  to 
the  present  case. 

The  second  objection  is,  that  the  statute  contemplated  an  order  vesting 
the  estate  and  effects  of  the  insolvent  in  an  official  assignee  to  be  named 
by  the  commissioner  jointly  with  an  assignee  to  be  chosen  by  the  credit 
ors,  and  that  the  defendant  is  deprived  of  the  benefit  of  the  order  be- 
cause it  vests  the  estate  in  the  official  assignee  only.  It  appears  to  me 
that  the  plea  is  good  in  that  respect.  The  course  pointed  out  by  the 
statute  is  this :  The  insolvent  is  to  apply  by  petition  to  the  commissioner 
to  be  protected  from  process.  The  commissioner  is  to  appoint  a  day  for 
the  insolvient  to  be  examined,  and,  if  satisfied,  he  is  to  cause  notice  to  be 

(a)  Where  new  matter  U  introduced,  the  pleading  must  not  conclude  to  the  country ;  and, 
if  the  new  matter  be  affirmativt  matter,  the  pleading  must  conclude  with  a  verification. 
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given,  that,  on  a  certain  day,  he  will  proceed  to  make  a  final  order,  unless 
cause  be  shown  to  the  contrary ;  which  order  (by  sect.  4)  «  shall  be  for 
the  protection  of  the  person  of  the  petitioner  from  all  process,  and  for  the 
vesting  of  his  estate  and  effects  in  an  official  assignee,  to  be  named  by 
such  commissioner,  together  with  an  assignee  to  be  chosen  by  the  ma« 
jority  in  number  and  value  of  the  creditors  who  may  attend  before  the 
commissioner,"  &c.  This  provision  as  to  the  appointment  of  a  second 
assignee,  is  a  provision  for  the  benefit  of  the  creditors,  if  they  choose  to 
avail  themselves  of  it.  But,  if  they  do  not  choose  to  attend  for  the  pur- 
pose of  appointing  an  assignee  of  their  own  body,  the  insolvent  ought  not 
to  be  deprived  of  the  benefit  of  the  adjudication  made  for  bis  protection. 
I  cannot  help  thinking,  therefore,  that  the  plea  is  sufficient,  notwithstand- 
ing this  objection. 

The  third  objection — and  this  is  the  point  upon  which  I  have  paused 
*3191  ^^^  longest,  and  upon  which  I  *regret  to  be  obliged  to  differ  from 
the  rest  of  the  court — is,  that  the  pleader  has  not  exactly  followed 
the  words  of  the  tenth  section.  But  to  my  mind  he  has  taken  a  more 
accurate  definition  of  the  order  therein  mentioned,  which  evidently  refers 
to  the  final  order  spoken  of  in  sect.  4.  Now,  the  order  mentioned  in 
sect.  4  is  <*  for  the  protection  of  the  person  of  the  petitioner  from  all  pro- 
cess, and  for  the  vesting  of  his  estate  and  effects  in  an  official  assignee,'^ 
&c. ;  not  a  word  being  said  in  that  section,  or  in  the  order,  about  distri- 
bution. The  order  vesting  the  estate  and  effects  in  the  assignees,  whose 
duty  it  is  to  distribute,  is,  by  force  of  law,  an  order  for  distribution.  The 
statute  not  having  given  a  form  of  plea,  but  merely  describing  the  two 
main  ingredients  which  the  plea  shall  contain,  viz.,  the  petition  and  the 
vesting  order,  the  pleader  has  more  accurately  described  the  order  as  an 
order  for  the  protection  of  the  person  of  the  defendant  from  process,  and 
for  the  vesting  of  his  estate  and  effects  in  the  assignee — relying  upon  the 
known  rule  of  pleading,  which  allows  an  instrument  to  be  set  out  accord- 
ing to  its  legal  effect,  (a)  I  therefore  think  the  plea  is  sufficient.  Bat,  as 
the  majority  of  the  court  think  otherwise,  the  plaintiff  must  have  judgment. 

Judgment  for  the  plaintiff. 


Channellf  Serjt.,  on  the  ground  of  the  difference  of  opinion  upon  the 
bench,  prayed  and  obtained  leave  to  amend,  on  the  usual  terms. 

Rule  accordingly. 

(a)  Vide  Pirn  v.  Graxebrook,  post,  429,  439. 
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•NEALE  V.  SNOULTEN.    JVcw.  22.  [*320 

An  iffidavit  of  debt  stating  that  the  defendant  is  indebted  to  the  plaintiff  in  a  certain  sum  on 
a  bill  of  exchange  for  such  an  amount,  and  for  money  lent,  interest,  dec,  without  showing 
that  the  interest  is  payable  under  a  contract,  is  not  sufficient  ^ 

A  WRIT  of  summons  having  issued  against  the  defendant  in  this  cause, 
an  order  for  his  arrest  on  a  capias  under  the  1  &  2  Vict.  c.  110,  s.  3,  was 
obtained  upon  an  affidavit,  stating  that  the  defendant,  a  mariner,  was 
"justly  and  truly  indebted  to  the  deponent  (the  plaintiff)  in  the  sum  of 
105/.  85.  4d,y  on  a  bill  of  exchange  drawn  by  the  deponent  upon  and 
accepted  by  the  defendant,  for  the  payment  of  80/.  to  the  deponent  at  a 
day  now  past,  and  also  for  money  lent  to,  and  paid,  laid  out,  and  ex- 
pended, for  the  defendant,  at  hi^  request,  and  for  interest  upon  and  for 
the  forbearance  to  the  defendant  by  the  deponent  at  the  defendant's  re- 
quest, of  moneys  due  and  owing  from  the  defendant  to  the  deponent," 
and  that  the  defendant  had  informed  the  plaintiff  he  was  about  to  quit 
England.     The  defendant  having  been  arrested  upon  this  affidavit, 

Dawling,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to 
discharge  the  order,  on  the  ground  that  the  affidavit  did  not  disclose  a 
debt  for  which  the  defendant  could  properly  be  held  to  bail. 

Channellj  Serjt.,  showed  cause,  A  party  may  lawfully  be  arrested  for 
interest  payable  according  to  a  contract.  The  question  therefore  will  be, 
whether  this  affidavit  does  not  sufficiently  show  that  the  interest  was  paya- 
ble under  a  contract.  [Maule,  J.  The  statement  is  such  that  it  com- 
prehends every  way  in  which  interest  may  be  payable ;  and,  if  so,  it 
comprehends  interest  not  due  under  a  contract.]  The  authorities  are  not 
quite  *consistent ;  but  they  will  warrant  the  court  in  referring  the  pooi 
interest  in  this  case  to  a  contract.  In  Pickman  v,  CoUiSj  3  Dowl. 
P.  C.  429, 1  Gale,  47,  an  affidavit  of  debt  for  500/.,  for  money  lent  and 
interest  thereon,  and  on  an  account  stated,  without  alleging  a  contract  for 
interest,  was  held  sufficient.  And  Parke,  B.,  said  :  «  The  interest  must 
be  dut  oy  contract ;  the  plaintiff  swears  that  it  is  due."  [Maule,  J. 
That  would  heal  objections  that  have  prevailed  in  many  cases :  most  affi- 
davits contain  the  word  "  indebted."]  In  White  v.  Sawerby,  3  Dowl. 
P.  C.  584,  an  affidavit  of  debt  claiming  interest  was  held  sufficient, 
though  it  neither  stated  the  amount  of  the  principal,  nor  the  time  when 
the  interest  began  to  run. 

Maule,  J.  In  Callum  v.  Leeson^  2  C.  &  M.  406,  2  Dowl.  P.  C.  381, 
4  Tyrwh.  266,  an  affidavit  of  debt,  for  "  money  lent  and  advanced,  and 
interest  thereon,"  was  held  bad.  So  in  Drake  v.  Harding^  4  Dowl.  P.  C. 
^,  in  an  affidavit  to  hold  to  bail,  it  was  stated  that  a  sum  was  Que  for 
money  lent  and  advanced,  &c.,  and  for  money  due  and  payable  for  inte- 
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rest  upon,  and  for  the  forbearance  of,  divers  sums  of  money  due  and  pay- 
able, and  by  the  plaintiff  forborne  at  the  request  of  the  defendant ;  and  it 
was  held  that  the  special  contract  to  pay  interest  was  not  sufficiently 
stated.  A  party  might  swear  that  the  defendant  was  indebted  to  him  in 
100/.,  when  50/.  only  might  be  due  for  principal,  and  the  rest  be  claimed 
as  what  the  plaintiff  thought  he  was  justly  entitled  to  recover  in  the  shape 
of  interest.  That  clearly  would  not  do.  I  think  this  affidavit  is  insuffi- 
cient. 

TiNDAL,  C.  J.     Upon  the  whole,  I  think  the  affidavit  in  this  case  was 
insufficient  to  warrant  the  issuing  of  a  capias.     The  current  of  authorities 

*3221     ^^^^^9  ^^^>  ^^  ti^^^fy  ^^  arrest  for  interest,  it  must  be  stated  to 
have  become  due  under  a  contract.     That  is  not  so  stated  here 
The  rule  must  be  made  absolute,  but  without  costs. 
The  rest  of  the  court  concurred.  Rule  absolute  accordingly. 


Where  the  defendant  is  in  cuctody  under  a  writ  of  capita  imatA  under  the  1  db  2  Vict  c.  1 10, 
8. 3,  in  an  action  commanced  by  writ  of  aummona,  it  is  saffident  to  file  a  declaration,  and 
to  aerve  the  defendant  with  notice  thereof. 

JVov.  25.  Dowlingj  Serjt.,  on  a  subsequent  day,  obtained  a  rule  nisi 
to  set  aside  the  notice  of  a  declaration,  and  subsequent  proceedings,  on 
the  ground  that,  the  defendant  being  a  prisoner,  he  ought  to  have  been 
served  with  a  declaration,  and  that  it  was  not  enough  to  Jik  a  declaration 
and  serve  him  with  notice  thereof. 

Channellf  Serjt.,  showed  cause.  The  old  practice,  which  required  a 
declaration  against  a  prisoner  to  be  delivered,  has  no  application  to  pro- 
ceedings under  the  1  &  2  Vict.  c.  110.  Formerly  the  declaration  was  the 
commencement  of  the  action  ;{a)  but  now  it  is  otherwise,  and  a  prisoner 
in  custody  under  a  capias  issued  under  the  1  &  2  Vict,  c*  110,  s.  Oy  stands 
in  precisely  the  same  situation  as  any  other  defendant,  the  proceeding 
under  that  statute  being  wholly  collateral  to,  and  independent  of,  the  pro- 
ceedings in  the  suit. 

Dowlingf  Serjt.,  in  support  of  the  rule.  The  1  &  2  Vict.  c.  110,  s.  3, 
has  not  altered  the  practice  in  this  respect.  Being  in  custody  at  the  plain- 
tiff's suit  under  the  provisions  of  that  act,  the  defendant  is  in  precisely 
nooqi  *the  same  situation  as  if  he  had  been  ^  prisoner  from  the  com- 
mencement.  [Tindal,  C.  J.  The  proceeding  by  ccgnas  under 
the  statute  is  a  mere  collateral  and  auxiliary  proceeding.]  In  Ball  v. 
Stanley y  6  M.  &  W.  396,  a  judge  at  chambers,  by  consent  of  the  parties  in 
a  cause,  ordered,  that,  on  payment  of  the  debt  and  costs,  the  costs  down, 
and  the  debt  in  six  months,  all  farther  proceedings  in  the  cause  should  be 
stayed :  the  defendant  paid  the  costs  down  in  pursuance  of  the  order ; 
and  it  was  held  that  the  plaintiff  could  not,  within  the  six  months,  obtain 

(a)  Thia  waa  practically  ao  in  proceedinga  by  bill,  aa  the  bill,  of  which  the  dedaration  was  my 
poaea  to  be  a  copy,  waa  never  filed.  It  waa  ao,  however,  only  at  the  option  of  the  plainti/l 
who  might  treat  tfaie  iaauing  of  process  aa  the  commencement  of  the  action. 
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an  order  to  arrest  the  defendant,  under  the  1  &  2  Vict.  c.  110,  s.  3.  And 
AldersoKi  B.,  said :  «  My  first  impression  was  adverse  to  Mr.  Williams, 
but  he  convinced  me  that  this  is  a  proceeding  in  the  cause :  it  changes 
the  nature  of  the  cause  from  one  commenced  by  a  writ  of  summons  to 
one  founded  on  a  writ  of  capias.  Though  not  a  necessary  proceeding  to 
accelerate  or  retard  final  judgment,  it  is  yet  a  proceeding  whereby  the  na- 
ture of  the  cause  is  changed."  Upon  principle,  as  well  as  upon  the  au- 
thority of  that  case,  the  rule  should  be  made  absolute. 

TmDAL,  C.  J.  No  authority  has  been  cited  to  show  that,  if,  in  the 
course  of  a  cause  commenced  by  writ  of  summons,  an  order  for  a  capias 
is  obtained  under  the  1  &  2  Vict.  c.  110,  s.  3,  the  proceedings  are  thereby 
in  any  degree  altered.  And  I  see  nothing  in  principle  to  warrant  the 
supposition  that  the  obtaining  this  collateral  order  so  alters  the  nature 
and  course  of  the  proceedings  as  to  entitle  the  defendant  to  any  thing 
that  he  would  not  have  been  entitled  to  if  no  ceqnas  had  issued.  I  there- 
fore think  this  rule  must  be  discharged. 

The  rest  of  the  court  concurred.  Rule  discharged. 


•WALKER  V.  HUNTER  and  Others.    JVbv.  22.         [*324 

The  sheriff  having  leized  certain  goods  in  the  house  of  A.,  under  hfufcu  against  him  at  the 
suit  of  B.,  and  a  claim  having  been  made  by  C.  under  a  bill  of  rale,  B.  not  choooing  to  con- 
test the  claim  so  made  by  C,  his  attorneys  gave  the  sheriff  a  direction  to  withdraw,  in  the  fol- 
lowing terms :  **  A,v,  B.  Withdraw  under  the  ft.  fa,  herein,  the  goods  having  been  claimed." 
The  officer  finding  that  the  bill  of  sale  under  which  C's  claim  was  made  did  not  convey  the 
whole  of  the  goods  he  had  seized,  retained  possession  of  those  to  which  the  claim  did  not 
apply;  and  three  days  afterwards  informed  the  attorneys  for  the  execution-creditor  what 
he  had  done.  The  attorneys,  as  well  as  the  execution-creditor,  expressed  their  approbation 
of  the  course  the  officer  had  adopted,  the  former  observing  that  the  direction  to  withdraw 
was  only  intended  to  apply  to  the  goods  that  were  the  subject  of  the  claim. 

Ju  trespass  for  entering  the  house  and  seizing  and  converting  the  goods,  the  sheriff  justified 
entering  under  a  writ.  The  plaintiff  replied,  admitting  the  writ  and  warrant,  that  after  the 
seizure,  A.  discharged  and  forbade  the  defendants  from  further  executing  the  writ,  and  new- 
assigned  that  he  brought  his  action  for  the  subsequent  trespass  and  conversion.  The  de- 
fendants, in  their  rejoinder,  traversed  the  discharge  to  the  sheriff: — 

Htld,  that,  construing  the  direction  to  the  sheriff  to  withdraw,  with  refisrenoe  to  the  surround- 
ing circumstances^  it  amounted  to  no  more  than  a  partial  direction — to  retire  firom  the  po^ 
session  of  the  goods  to  which  C.*s  claim  applied. 

Bdd  also,  that  the  subsequent  ratification  by  A.  of  the  detention  of  thQ  rest  of  the  goods,  be- 
ing an  act  done  for  his  benefit,  was  a  sufficient  justification  to  the  shoifil 

HfU  also,  that  the  issue  was  not  divisible,  and  therefore  that  A.  would  not  be  entitled  to  reco- 
ver, even  though  it  should  appear  that  some  of  the  goods  subsequenUy  detained  were  withip. 
the  claim. 

This  was  an  action  of  trespass  against  the  defendants.  Hunter  and  Sid- 
ney, sheriff  of  Middlesex,  Thompson,  their  officer,  and  Furber,  an  auc- 
tioneer, for  breaking  and  entering  the  plaintiff's  dwelling-house,  and 
continuing  therein  for  a  certain  space  of  time,  and  seizing  and  converting 
his  goods.  The  defendants  severally  pleaded  not  guilty,  and  justified, — 
the  two  first-named  defendants  as  sheriff,  and  the  others  as  acting  under 
their  authority,  under  a  writ  oifi^fa,  issued  at  the  suit  of  one  Arthur  Gur- 
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ney,  against  the  now  plaintifif,  for  212.  14s.  6d.  out  of  the  court  of  Ex 
chequer. 

The  replication,  by  way  of  new  assignment,  to  the  pleas  of  justifica- 
•iQfSI     ^^°^'  stated,  that,  after  the  said  writ  of  *Ji,  fa.  had  been  so  sued 

out  and  delivered  to  the  defendants,  Hunter  and  Sidney,  as 
alleged,  and  after  the  defendants  Hunter  and  Sidney  had  so  made  their 
warrant,  and  the  same  had  been  so  delivered  to  the  defendant  Thompson 
as  alleged,  and  after  the  defendant  Thompson,  by  virtue  of  the  said  writ 
and  warrant,  and  the  defendant  Furber,  as  the  sen^ant  of  the  defendant 
Thompson,  and  by  his  command,  had  entered  into  the  said  dwelling- 
house  in  the  declaration  mentioned,  as  in  that  plea  alleged,  and  before 
the  commencement  of  the  suit,  to  wit,  on  the  7th  of  March,  1845,  the 
said  Arthur  Gurney  discharged  and  forbade  the  defendants  Hunter,  Sid- 
ney, Thompson  and  Furber,  respectively,  from  then  further  executing  the 
said  writ,  and  the  defendants  Thompson  and  Furber,  from  then  further 
executing  the  said  warrant,  in  the  said  dwelling-house,  or  upon  the  said 
goods,  or  any  part  thereof,  in  the  declaration  respectively  mentioned,  and 
then  ordered,  directed,  and  required  the  several  defendants  respectively 
to  withdraw  from  the  said  dwelling-house,  and  from  the  possession  of 
the  said  goods  respectively,  and  that  thereof  the  several  defendants  re- 
spectively, then,  amd  before  the  commencement  of  the  suit,  had  due 
notice :  that  the  plaintiff  commenced  his  action,  and  declared  as  afore- 
said, not  for  the  trespasses  in  the  plea  mentioned,  and  therein  attempted 
to  be  justified,  but  for  that  the  defendants,  after  the  said  Arthur  Gurney 
had  so  discharged  the  defendants  respectively  from  then  further  execut- 
ing the  said  writs,  and  the  defendants  Thompson  and  Furber,  from  then 
further  executing  the  said  warrant,  in  the  said  dwelling-house,  or  upon 
the  said  goods,  or  any  part  thereof,  in  the  declaration  mentioned  respec- 
tively, and  had  ordered,  directed,  and  required  the  several  defendants  re- 
spectively to  withdraw  from  the  said  dwelling-house,  and  from  the  pos- 
session of  the  said  goods  respectively  as  aforesaid,  and  after  the  several 
defendants  respectively  had  so  had  notice  thereof  as  aforesaid,  and  be- 
•3261     '^^^  *^^  •commencement  of  the  suit,  with  force  and  arms,  at  the 

said  time  when,  &c.,  stayed  and  continued  in  and  upon  the  said 
dwelling-house  for  a  long  time,  to  wit,  on  and  from  the  day  in  the  decla- 
ration in  that  behalf  mentioned  for  the  space  of  six  days  then  next  folio wiogi 
and  then  continued  in  possession  of  the  said  goods,  and  then  carried  away 
the  same  and  converted  and  disposed  of  thesame  to  the  defendants* own  use, 
as  the  plaintififhad  in  his  declaration  complained  against  them  ;  and  that  the 
trespasses  above  newly  assigned  were  other  and  difierent  trespasses  from  those 
in  the  plea  mentioned,  and  therein  attempted  to  be  justified — verification. 
In  their  rejoinder,  the  defendants  Hunter  and  Sidney  denied  the  alleged 
discharge  by  a  special  traverse;  the  other  defendants,  Thompson  and 
Furber,  pleaded  not  guilty,  to  the  new  assignment. 
The  cause  was  tried  before  Erle,  J.,  at  the  sittings  at  Westminster  after 
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last  Michaelmas  term.  It  appeared,  that,  on  the  6th  of  March,  1845,  the 
defendant  Thompson,  assisted  by  Furber,  entered  the  dwelling-house  of 
the  plaintifT,  situate  in  Wellington  Road,  St.  John's  Wood,  under  a  war- 
rant granted  by  the  sheriff  of  Middlesex  upon  a  writ  of  Ji.  fa.  at  the  suit 
of  Gurney,  and  also  under  another  warrant.  On  the  following  day,  a 
notice  was  served,  on  behalf  of  a  Mrs.  Cluse,  who  claimed  the  greater 
portion  of  the  goods  seized,  under  a  bill  of  sale,  and  took  out  a  summons 
under  the  interpleader  act ;  whereupon  the  sheriff  was  directed  by  Gur- 
ney to  withdraw  from  possession.  The  direction  to  withdraw  was  as  fol 
lows : — 

««  Gurney  v.  Walker, 

"Withdraw  under  \heji./a.  herein ;  the  goods  having  been  claimed. 

«  C.  &  S.,  plaintiff's  attorneys. 

i^Sth  March,  1845." 

"To  the  sheriff  of  Middlesex,  and  to  Mr.  Thompson,  his  officer." 

*At  the  time  this  direction  was  given,  Culverhouse,  the  clerk  r«Q27 
to  Gumey's  attorneys,  who  had  the  management  of  the  business, 
was  not  aware  that  goods  had  been  seized  which  were  not  covered  by 
the  hill  of  sale ;  and,  when  informed  three  days  afterwards,  that  Thomp- 
son still  retained  a  portion  of  the  goods  not  included  in  the  bill  of  sale, 
he  approved  of  what  he  had  done,  saying  that  the  order  was  never  in- 
tended to  apply  to  them.  The  execution-creditor  himself  also  approved 
of  what  the  officer  had  done.  The  sheriff  ultimately  returned  that  the 
goods  remained  in  his  hands  for  want  of  buyers. 

On  the  part  of  the  defendants,  it  was  contended  that  the  order  to  with- 
draw (which,  being  in  writing,  the  learned  judge  thought  must  speak  for 
itself)  was  a  mere  qualified  order  to  withdraw  from  the  possession  of  such 
of  the  goods  as  had  been  claimed. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  the  issue  upon  the  tra- 
verse to  the  new  assignment  being  divisible,  he  was  at  all  events  entitled 
to  succeed  in  respect  of  certain  of  the  goods  which  were  included  in  the 
claim,  and  not  given  up. 

The  learned  judge  was  of  opinion  that  the  issue  was  not  divisible :  and 
he  thought,  that,  under  the  circumstances,  the  order  was  a  qualified  order 
only,  to  withdraw  from  such  of  the  goods  as  had  been  claimed.  He  there- 
upon directed  a  nonsuit,  with  leave  to  the  plaintiff  to  move  to  enter  a  ver- 
dict, with  40^.  damages,  if  the  court  should  be  of  opinion  that  he  was 
entitled  to  recover. 

Channelly  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  plaintiff  for  40^.,  or  for  a  new  trial,  on  the  ground 
that  the  paper  delivered  to  the  sheriff's  officer  on  the  8th  of  March, 
coupled  with  the  other  circumstances  of  the  case,  *amounted  to  r*328 
an  absolute  direction  to  the  sheriff  to  withdraw  from  possession. 
Barker  v.  Si.  Quiniiny  12  M.  &  W.  441,  was  cited. 

Channell  and  Shee^  Serjts.,  (with  whom  were  Pearson  and  Kennedy,) 

VDL.  n.  27  s  2 
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showed  cause.  The  complaint  in  the  declaration  is  completely  answered  by 
the  plea,  justifying  the  breaking  and  entering  under  iheji\/a.  The  plaintiff, 
by  his  replication,  seeks  to  get  rid  of  that  justification  by  showing  a  direc- 
tion from  the  execution-creditor  to  the  sheriff  to  withdraw  from  the  seizure 
made  ;  thus  setting  up  an  entire  answer  to  the  plea.  The  issue  joined 
upon  that  replication,  therefore,  clearly  is  not  divisible.  The  subsequent 
words,  which  proceed  upon  the  assumption  that  the  direction  to  withdraw 
was  an  absolute  and  unqualified  direction,  do  not  make  it  a  new  assign- 
ment. The  only  question  therefore  is,  whether  the  paper  delivered  to 
Thompson  on  the  8th  of  March  was  a  general  authority  to  withdraw  from 
the  seizure  altogether,  or  only  a  limited  direction  to  abandon  the  seizure 
as  to  those  goods  to  which  Mrs.  Cluse's  claim  applied,  Gurney's  attorneys 
not  thinking  proper  to  contest  the  matter  with  the  claimant.  The  parol 
evidence,  if  admissible,  clearly  shows  that  all  the  parties  understood  the 
direction  only  to  apply  to  such  of  the  goods  as  were  covered  by  the  bill 
of  sale. 

Talfourdj  Seijt.,  (with  whom  was  H,  Hilly)  in  support  of  the  rule. 
There  is  nothing  in  the  evidence  to  warrant  the  inference  that  the  direc- 
tion to  the  sheriff  to  withdraw  was  meant  to  apply  only  to  a  portion  of 
the  goods  that  had  been  seized.  At  the  time  it  was  given,  neither  the 
execution-creditor  nor  his  attorneys  were  aware  that  any  portion  of  the 
ntnnqi  goods  seized  was  not  ^included  in  the  claim.  [Maule,  J.  Was 
it  not  competent  to  the  execution-creditor  to  revoke  the  authority 
to  withdraw,  or  afterwards  to  ratify  what  the  officer  had  done  ?  If  so, 
what  right  has  the  plaintiff  to  complain  ?]  The  sheriff  having  seized,  and 
having  received  a  direction  from  the  execution-creditor  to  withdraw,  the 
power  of  the  writ  was  spent,  and  the  sheriff  became  a  trespasser  by  re- 
maining in  possession.  [Maule,  J.  The  execution-creditor  did  not 
part  with  his  rights  to  the  judgment-debtor  by  communicating  to  the 
sheriff  his  intention  to  abstain  from  contesting  the  claim  under  the  inter- 
pleader summons.]  In  Barker  v.  St,  Quintiny  to  trespass  for  false  im- 
prisonment, the  defendant,  by  his  plea,  justified  the  trespass  under  a  writ 
of  ca.  sa»  directed  to  him  as  sheriff,  and  sued  out  by  one  Finn,  on  a  judj^- 
ment  in  the  Queen's  Bench ;  the  plaintiff  replied,  that,  before  the  writ 
was 'delivered  or  executed,  Finn  released  the  debt,  «<  and  gave  notice  to 
the  defendant  of  the  release,  and  tliereby  discharged  and  forbade  the  de- 
fendant from  executing  this  writ :"  and  it  was  held,  that,  after  a  direction 
to  the  sheriff  not  to  execute  the  writ,  the  sheriff  doing  so  became  a  tres- 
passer. Pabke,  B.,  there  says :  "  The  case  which  has  been  cited  from 
Bulstrode  and  Cro.  Jac.(a)  is  an  express  authority  to  show,  that,  if  a 
plaintiff  in  an  action  gives  directions  to  the  sheriff  to  discharge  the  de- 
fendant, the  sheriff  is  a  trespasser  if,  after  that,  he  detains  the  defendant. 
In  that  case  Lord  Coke  seems  to  have  thought  that  the  sheriff  might  have 
discharged  himself  by  pleading  a  justification  under  a  judgment  of  the 

(a)  W^Mhert  t.  HtnUy^  Cro.  Jac.  379;  3  Balstr.  96. 
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court,  founded  on  the  statute  of  Richard  2,  by  which  the  defendant  is  not 
allowed  to  go  at  large  until  he  has  *  made  gree'  to  the  party ;  but  that, 
if  the  defendant  made  an  agreement  with  the  plaintiff,  it  was  the  duty  of 
the  sheriff  to  discharge  him,  upon  the  mere  *direction  of  the  r#ooA 
plaintiff  himself.  That  case,  then,  is  an  authority  precisely  in  ^ 
point ;  it  seems  to  go  the  length  of  deciding,  that,  where  a  party  is  in 
execution,  if  the  plaintiff  thinks  fit  to  discharge  him,  the  sheriff  is  a  tres- 
passer if  he  afterwards  detain  him."  So,  here,  when  the  sheriff  and  the 
officer  received  the  direction  from  the  execution-creditor  to  withdraw, 
the  authority  of  the  sheriff  to  detain  the  goods  was  at  an  end.  [Maule  J. 
In  Barker  v.  St.  Quintiuy  the  writ  of  ca.  sa.  was  altogether  withdrawn : 
here,  the  sheriff  is  merely  directed  to  withdraw  from  the  goods  seized 
under  the  fi.  fa.  He  clearly  might  have  seized  other  goods  belonging 
to  the  debtor.]  The  direction  to  withdraw  is  absolute  and  unqualified  ; 
the  reason  assigned  is  mere  surplusage.  It  would  have  been  a  perfectly 
good  protection  to  the  sheriff  if  he  had  withdrawn  altogether.  At  all 
events,  the  sheriff  is  liable  in  respect  of  that  portion  of  the  goods  covered 
by  the  claim,  as  to  which  the  order  of  the  execution-creditor  was  dis- 
obeyed.    The  issue  is  clearly  divisible. 

TiNDAL,  C.  J.  It  appears  to  me  that  the  only  question  in  this  case  is, 
whether  the  issue  taken  on  the  alleged  discharge  of  the  sheriff  by  Gurney, 
the  execution-crtKlitor,  from  the  execution  of  the  writ  of  ^.  ^a.,  ought  to 
be  found  for  the  plaintiff  or  for  the  defendants.  The  plaintiff  brings  his 
action  against' the  defendants  for  breaking  and  entering  his  house,  con- 
tinuing therein  for  a  certain  space  of  time,  and  seizing  and  converting  his 
goods.  The  defendants  justify  the  breaking  and  entering  the  house  and 
seizing  the  goods,  under  a  Ji.  fa.  issued  upon  a  judgment  obtained 
against  the  now  plaintiff  in  an  action  at  the  suit  of  one  Gurney.  The 
plea  goes  to  the  whole  cause  of  action ;  and  there  is  no  dispute  as  to  the 
identity  of  the  goods  seized.  The  replication  alleges,  that,  after  the 
sheriff  had  seized  under  *the  warrant,  and  before  the  commence-  r#qoi 
ment  of  the  suit,  Gurney,  the  execution-creditor,  discharged  and 
forbade  the  defendants  from  further  executing  the  writ  and  warrant  in  the 
said  dwelling-house,  or  upon  the  said  goods,  or  any  of  them,  or  any  part 
thereof,  in  the  declaration  respectively  mentioned,  and  then  ordered, 
directed,  and  required  the  defendants  to  withdraw  from  the  said  dwell- 
ing-house, and  from  the  possession  of  the  said  goods,  respectively.  The 
replication,  therefore,  is  as  wide  as  the  plea:  indeed,  it  would  have  been 
idle  unless  it  had  applied  to  all  the  goods  mentioned  in  the  declaration. 
The  question  is,  whether,  upon  the  evidence,  there  was  a  general  order 
from  the  execution-creditor  discharging  the  sheriff  from  the  execution  of 
the  writ,  or  a  partial  discharge,  only  applying  to  that  portion  of  the  goods 
seized  to  which  Mrs.  Cluse's  claim  related.  In  order  to  sustain  the  issue 
on  his  part,  the  plaintiff  put  in  the  paper  given  by  Gurney's  attorneys  to 
the  officer  whilst  in  possession.    If  the  case  had  rested  upon  that  paper 
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alone,  I  should  have  thought  it  a  general  discharge.  It  was  headed  m 
the  cause,  and  was  in  these  terms  : — "  Withdraw  under  thefi.Ja.  herein, 
the  goods  having  been  claimed  J*"*  If  nothing  more  had  taken  place,  I 
should  have  inclined  to  consider  it  a  complete  direction  to  the  sherifi*  to 
desist  from  the  further  execution  of  the  writ.  But  the  evidence  does  not 
rest  there.  Gurney,  finding  that  the  direction  was  too  general  in  its 
terms,  subsequently  assented  to  its  countermand.  That  seems  to  be  the 
result  of  the  evidence.  The  goods  being  seized  under  the  writ,  and  a 
claim  having  been  made  as  to  some  of  the  goods  by  Mrs.  Cluse,  which 
the  attorneys  for  the  execution-creditors  did  not  think  fit  to  contest,  it  is 
impossible  to  doubt  that  the  real  intention  of  the  parties  was,  that  the 
sheriff  should  withdraw  only  as  to  the  goods  that  were  covered  by  that 
claim.  That  would  be  the  natural  course.  And  it  appears,  that,  whilst 
*3321     ^^  *officer  was  in,  looking  over  the  goods,  Culverhouse,  the  clerk 

to  Gumey's  attorneys,  came  to  him  to  inquire  why  he  remained 
in  possession ;  and,  being  informed  that  there  were  goods  that  were  not 
included  in  the  bill  of  sale,  he  observed  that  the  order  to  withdraw  was 
intended  to  be  only  co-extensive  with  the  claim — a  construction  to  which 
Gurney,  upon  the  facts  being  communicated  to  him,  assented.  There- 
fore, taking  into  consideration  the  whole  conduct  of  the  parties  in  con- 
nection with  the  written  order,  the  inference  I  am  disposed  to  draw  is, 
that  that  document  was  originally  intended  to  be  limited  in  the  way 
mentioned  ;  and,  if  that  be  the  proper  construction,  the  issues  taken  upon 
the  replications  to  the  pleas  of  justification  must  be  found  against  the 
plaintiff,  who  sets  up  the  general  discharge.  And  that  seems  to  me  'to 
dispose  of  the  second  point,  which  is,  that  the  sheriff  retained  some  small 
portion  of  the  goods  claimed  under  the  bill  of  sale,  and  did  not,  in  terms, 
obey  the  direction  even  in  the  qualified  sense  contended  for  on  the  part 
of  the  sheriff.  Assuming  that  to  be  so,  still  it  affords  no  ground  for 
damages  in  this  action,  which  is  brought  for  seizing  goods  which  the 
plaintiff  alleges  to  be  his.  If  they  were  his,  the  justification  is  made  out; 
if  Mrs.  Cluse's,  their  seizure  is  no  ground  of  action  at  the  plaintiff's 
suit,  (a)    I  therefore  think  the  rule  must  be  discharged. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  This  is  an  action  of  tres- 
pass for  breaking  and  entering  the  plaintiff's  dwelling-house,  and  seizing 
and  converting  his  goods,  with  a  plea  justifying  under  ^fi,fa.  at  the  suit 
of  Gurney  upon  a  judgment  against  the  now  plaintiff.  To  this  there  is? 
replication,  or  a  new  assignment,  (I  assume  it  to  be  the  latter,)  admitting 
*3331     ^6  j^dg°^cj^t  and  the  *jifa.  and  the  entry  of  the  sheriff  under 

the  writ,  setting  up  an  order  or  direction  from  the  execution 
creditor  to  the  sheriff  to  withdraw  from  possession.  The  meaning  of  that, 
upon  this  record,  clearly  is,  that  the  sheriff  received  a  direction  to  aban- 
don the  seizure  as  to  aJU  the  goods.  By  this  new  assignment,  the  plain- 
tiff camplains  that  the  sheriff,  in  defiance  of  that  direction,  continued  in 

(a)  The  plaintiff's  jioftMnon  of  the  soodi  is  admitted  hj  the  pleadiDgs. 
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possession  of  the  house  and  goods.  The  rejoinder  traverses  the  order  as 
a  general  order  to  withdraw  from  all  the  goods.  The  issue  is  not  divisi- 
ble :  it  involves  one  single  substantial  allegation,  the  whole  of  which  the 
plaintiff  was  bound  to  prove.  That  appears  to  me" to  be  beyond  all 
doubt.  The  question,  therefore,  is,  whether  or  not  the  sheriff  was  m 
point  of  fact  ordered  to  withdraw  from  the  whole  of  the  goods  seized,  or 
only  from  that  portion  to  which  the  claim  under  the  bill  of  sale  applied. 
The  paper  itself  undoubtedly  appears  to  be  general  in  its  terms  ;  and,  if 
it  had  rested  upon  that  alone,  I  should  have  been  disposed  to  think  that 
upon  this  issue  there  ought  to  have  been  a  finding  for  the  plaintifif.  But, 
look  at  the  surrounding  circumstances.  It  was  not  incumbent  on  the 
officer  to  withdraw  immediately  upon  receipt  of  the  order,  if  he  had  rea- 
son to  think  there  was  any  mistake.  The  officer,  in  fact,  did  not  imme- 
diately retire,  but  remained  in  possession,  sorting  the  goods  :  and,  upon 
Culverhouse,  the  clerk,  applying  to  him  to  know  why  he  had  not  with- 
drawn in  obedience  to  the  order,  he  pointed  out  to  him  that  the  claim 
made  under  the  bill  of  sale  did  not  embrace  all  the  goods  ;  when  Culver- 
house  told  him  the  order  was  only  intended  to  apply  to  such  of  the  goods 
as  Mrs.  Cluse  had  claimed.  The  case,  therefore,  seems  to  be  this : — 
The  sheriff,  being  directed  to  withdraw,  took  upon  himself,  notwithstand- 
ing, to  remain  in  possession  without  authority ;  and  two  or  three  days 
afterwaras  ne  gets  authority,  by  the  ratification  of  that  which  he  had 
*done.  It  has  been  said  that  the  sheriff  was  a  trespasser  for  so  r*ooA 
remaining  in  possession,  and  that  the  subsequent  adoption  will 
not  avail  as  a  justification  of  the  original  act  of  trespass.  But  I  appre- 
hend it  to  be  quite  clear,  that,  though  a  subsequent  adoption  or  ratifica- 
tion will  not  render  valid  an  act  done  altogether  without  reference  to  any 
authority,  yet  that  it  is  otherwise  where  the  party  professes  and  intends 
to  act  as  agent  at  the  time.  That  distinction  is  recognised  in  the  recent 
case  of  Wilson  v.  Tummariy  6  M.  &  G.  236,  6  Scott,  N.  R.  894.  If  thi.- 
action  be  maintainable,  it  must  be  upon  the  ground  that  Gurney  could 
not,  after  giving  the  paper  in  question  to  the  officer,  have  pursued 
his  rights  under  the^.^a.  It  would  be  monstrous  to  hold  such  a  doc« 
trine. 

Maule,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged. 
The  terms  of  the  issue  are  an  affirmation  on  the  one  side,  and  a  denial 
on  the  other,  that  the  sheriff  was  ordered  to  withdraw  from  the  posses- 
sion of  the  goods  in  the  declaration  mentioned,  or  any  part  thereof; 
for,  it  is  necessary  to  go  so  far,  in  order  to  make  the  replication  a  good 
answer  to  the  plea.  That  being  the  sense  of  the  issue,  the  question  is, 
whether  the  alHrmative  of  it  was  sustained  by  the  evidence.  Now,  the 
discharge  mentioned  in  the  replication  must  be  one  that  operated  as  between 
the  execution-creditor  and  the  now  plaintiff,  and  not  merely  as  between 
the  sheriff  and  the  execution-creditor.  It  appeared  that  a  judgment  had 
been  obtained  and  ^fi.fa.  issued  against  the  now  plaintiff,  and  that  the 
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sheriflf  seized  the  goods  in  the  declaration  mentioned  under  that  writ ;  and 
that,  a  claim  having  been  made  by  Mrs.  Cluse,  Gurney,  the  execution- 
creditor,  desires  the  sheriff  to  «« withdraw  under  the  fi.fa.  herein,  the 
*^^51  S^^^^  having  *been  claimed^  That  language,  taken  in  combi- 
nation with  the  circumstances  under  which  the  direction  was 
given,  was  not  binding  even  as  between  Gurney  and  the  sheriff;  still  less 
was  it  binding  as  between  Gurney  and  Walker,  between  whom  there  was 
no  privity  at  all.  Gurney  was  clearly  at  liberty  to  revoke  or  to  modify 
the  order  given  by  him.  I  therefore  think  the  plaintiff  has  failed  to  sus- 
tain the  issue,  even  as  to  the  goods  that  were  covered  by  the  claim  ;  and,  as 
the  declaration  includes  goods  that  were  not  within  the  claim,  on  that 
ground  also  the  evidence  fails  to  sustain  the  issue,  and  therefore  it  was 
properly  found  for  the  defendants. 

As  to  the  other  point — the  declaration  is  for  a  trespass  to  the  plaintiff's 
house  and  goods.  The  plea  justifies  the  breaking  and  entering  the  house, 
and  seizing  the  goods,  under  a  writ  oi  fi.fa.  To  this  plea  there  is  a  repli- 
cation, (or  a  new  assignment,)  which,  if  true,  gives  a  good  answer  to  the 
plea.  The  rejoinder  denies  the  truth  of  the  replication.  Upon  this  issue 
a  verdict  is  found  for  the  defendants.  Supposing,  therefore,  that  these 
were  the  only  pleadings  pn  the  record,  I  do  not  see  how  a  verdict  for 
the  plaintiff  for  40^.  damages  could  in  any  view  be  entered. 

Erle,  J.  I  also  think  this  rule  must  be  discharged.  The  paper  relied 
on  for  the  plaintiff  might  amount  either  to  a  general  or  to  a  limited  order. 
For  the  purpose  of  construing  it,  I  think  we  may  look  at  all  the  circum- 
stances attending  it.  It  appears  that  Gurney,  the  execution-creditor,  was 
desirous  of  obtaining  satisfaction  upon  his  judgment,  and  that  accord- 
ingly a  writ  ofji.jh.  issued,  under  which  the  sheriff  entered  the  house  of 
the  now  plaintiff,  and  seized  certain  goods  therein.  A  third  person  claim- 
ing under  a  bill  of  sale,  Gurney's'attorneys  did  not  choose  to  incur  the 
expense  of  a  contest,  and  therefore  gave  the  sheriff  a  written  authority 
Inoc-i  *in  these  terms: — "Withdraw  from  the  fi,fa.  herein,  the  goods 
having  been  claimed."  It  seems  to  me  that  these  words  will 
receive  an  intelligible  application,  if  they  are  construed  as  a  direction 
limited  to  the  goods  covered  by  the  claim.  Suppose  the  sheriff  had 
seized  goods  apparently  the  property  of  Walker,  in  two  houses,  that 
a  third  person  had  claimed  the  goods  in  one  of  them  only,  and  that 
thereupon  the  attorney  for  the  execution-creditor  had  given  a  direction, 
like  this,  to  the  sheriff— could  any  one  doubt  that  the  sheriff  would  have 
acted  improperly  if  he  had  withdrawn  at  once  from  the  whole  seizure, 
without  making  some  inquiry  as  to  the  intention  of  the  order  ?  This  case 
certainly  is  not  quite  so  clear  as  the  case  I  put.  But,  taking  the  order 
to  withdraw,  with  the  reason  assigned,  it  seems  to  me  to  limit  its  applica- 
tion to  the  goods  claimed,  and  that  the  officer  was  perfectly  justified  in 
the  course  he  took.  Rule  discharged. 


r  V 
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•GRAFTON  V.  ARMITAGE.     Jfov.  24. 

A.  wu  employed  by  B.  to  devise  a  method  of  curving  metal  tubing  for  the  purpose  of  manu- 
Picturing  life-buoys,  of  which  B.  was  patentee :  Beld^  that  A.  might  recover  compensation 
for  the  labour  and  skill,  and  also  the  value  of  the  materials,  employed  by  him  in  the  courso 
of  the  work,  under  a  count  for  work  and  labour  and  materials. 

Debt  for  work  and  labour  and  materials,  and  for  money  due  upon  an 
account  stated.     Plea,  nunquam  indebitatus. 

At  the  trial  before  the  under-sheriff*  of  Middlesex,  it  appeared  that  the 
plaiiitifT  claimed  bl,  bs.  for  work  and  labour,  and  materials  employed  in 
devising  and  constructing  a  machine  or  apparatus  for  the  curving  of 
metal  tubing,  to  be  applied  in  the  construction  of  a  life-buoy,  of  which 
the  defendant  was  the  patentee.  The  particulars  of  the  plaintiff's  de- 
mand were  as  follows : — 

*«  1844,  December,  For  scheming  and  experimenting  for,  r«337 
and  making  a  plan-drawing  of,  a  machine  for  the  purpose  of 
constructing  and  forming  tubing  to  be  applied  to  and  in  the 
manufacture  of  patent  life-buoys,  for  the  safety  and  preserva- 
tion of  boats  and  shipwrecked  men,  with  specification ;  en- 
gaged three  days,  at  one  guinea  per  day        -        -        -       -     3     3    0 

"  1845,  January  8.  For  workmen's  time  in  making  and 
fitting  up  a  drum  or  mandrel,  with  nut  and  staple,  and  attach- 
ing same  to  lathe,  in  accordance  with  plan,  and  experimenting 
therewith,  when  the  same  was  found  to  answer  most  satisfac- 
torily --------- 

"  For  the  use  of  the  lathe  for  one  week 
"For  wood  and  iron  to  make  the  drum,  and  for  brass  tub- 
ing for  the  experiments        ------ 


1     5 

0 

0  12 

0 

0    5 

• 

0 

£b    5 

0 

«  The  defendant  having  announced  his  intention  of  attending  the  ex- 
periments on  the  8th  of  January,  1845,  and  every  thing  being  got  ready 
for  the  purpose,  they  remained  in  that  state  for  upwards  of  a  week,  dur- 
ing which  time  the  use  of  a  costly  and  valuable  lathe  was  lost  to  the 
plaintiff." 

The  plaintiff,  it  appeared,  was  a  working  engineer,  and  was  employed 
by  the  defendant  to  devise  some  plan  for  a  machine  for  curving  metal 
tubes  for  the  manufacture  of  a  life-buoy,  of  which  the  defendant  was  the 
inventor ;  that  the  plaintiff  prepared  a  drawing,  and  ultimately  produced 
a  ring  or  mandrel,  which,  according  to  the  evidence,  answered  the  pur- 
pose intended ;  and  that  models  of  air-tubes  were  made,  and  of  a  ma- 
chine for  making  them. 
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♦^•^ftl         *^^  *^^  P^^  ^^  *^^  defendant  it  was  insisted,  on  the  authonty 
■'     of  Atkinson  v.  Bell,  8  B.  &  C.  277,  2  M.  &  R.  292,  that  an  action 
*br  work  and  labour  was  not  under  the  circumstances  maintainable,  but 
that  the  action  should  have  been  for  not  accepting  the  goods. 

For  the  plaintiff,  Clark  v.  Mumford,  3  Camp.  37,  was  cited,  where  Lord 
Ellenborough  ruled,  that,  under  a  general  count  in  indebitatus  assumpsit 
for  work  and  labour  and  materials,  the  plaintiff  might  recover  for  attend- 
ances as  a  farrier,  and  for  medicines  administered  in  the  cure  of  the  de- 
fendant's horses. 

A  verdict  was  found  for  the  plaintiff,  damages  5/.  5;.,  with  leave  to  the 
defendant  to  move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion 
that  the  action  was  misconceived. 

Bowling,  Serjt.,  on  a  former  day  in  this  term,  accordingly  obtained  a 
rule  nisi. 

ByleSy  Serjt.,  showed  cause.  There  was  no  contract  in  this  case  for 
tlie  sale  of  any  goods.  The  plaintiff's  claim  consists  wholly  of  a  demand 
for  the  application  of  labour  and  skill  in  the  invention  of  a  machine,  for 
the  more  perfectly  carrying  into  effect  the  object  the  defendant  had  in 
view.  The  case  is  not  distinguishable  from  Clark  v.  Mumford.  Lord 
Ellenborough  there  says:  "Any  species  of  work  and  labour  maybe 
given  in  evidence  under  such  a  general  count ;  and  the  medicines  here 
may  be  considered  materials  employed  by  the  plaintiff  in  and  about  the 
business  of  the  defendant."  So,  here,  the  wood,  iron,  and  brass  tubing 
may  properly  be  considered  materials  employed  in  the  experiments  made 
*'?*?01  '^y  th®  plaintiff  for  the  defendant.  Atkinson  v.  *Bell  is  altogether 
a  different  case.  That  was  a  contract  for  the  sale  of  goods :  this 
is  a  mere  contract  for  the  exercise  of  the  plaintiff's  skill  and  ingenuity 
as  a  machinist,  the  materials  being  only  accessory. 

.  Dowlingy  Serjt.,  in  support  of  his  rule.  If  the  evidence  shows,  as  it 
clearly  does,  that  the  work  and  labour  were  bestowed  upon  the  plaintiff's 
own  materials,  it  is  properly  a  contract  for  the  sale  of  goods,  and  not  work 
and  labour.  It  is  distinctly  laid  down  in  Atkinson  v.  Bell^  that,  to  sup- 
port an  action  for  work  and  labour,  that  on  which  the  work  is  performed 
must  be  the  property  of  the  defendant.  Bayley,  J.,  says :  *<In  order  to 
sustain  an  action  for  work,  labour,  and  materials,  the  materials  upon 
which  the  work  and  labour  are  performed  must  be  the  property  of  the 
employer.  If  a  man,  by  my  order,  works  dn  my  land,  or  my  house,  or 
my  furniture,  it  is  my  work,  and  I  am  at  once  liable  to  pay  for  it.  But 
here  Sheddon  was  working  upon  his  own  materials,  and  the  contract  be- 
tween him  and  the  defendants  was  properly  a  contract  for  the  sale  of 
goods,  and  not  for  work  and  labour."  [Maule,  J,  In  order  to  sustain 
a  count  for  work  and  labour,  it  is  not  necessary  that  the  work  and  labour 
should  be  performed  upon  materials  that  are  the  property  of  the  plaintiff, 
or  that  are  to  be  handed  over  to  him.  Erle,  J.  Suppose  an  attorney 
were  employed  to  prepare  a  partnership  or  other  deed :  tlie  draft  would 
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be  upon  his  own  paper,  and  made  with  his  own  pen  and  ink ;  might  he 
not  maintain  an  action  for  work  and  labour  in  preparing  it  ?]  Here  the 
contract  was  a  contract  for  a  machine — for  goods :  what  difference  can  it 
make,  that  the  plaintiff  was  not  sufficiently  skilled  in  his  business  to  make 
the  article  without  previous  experiments  ?  Those  experiments  were  not 
made  at  the  instance  of  the  defendant. 

*TiNDAL,  C.  J.     It  appears  to  me  that  the  present  case  is     (•♦o^a 
clearly  distinguishable  from  Jltkinson  v.  Bell,  upon  which  the 
learned  counsel  for  the  defendant  has  placed  his  whole  reliance.     It  is 
tme  that  Bayley,  J.,  there  lays  it  down  bioadly,  that,  « if  you  employ 
another  to  work  up  his  own  materials  in  making  a  chattel,  then  he  may 
dispose  of  the  produce  of  that  labour  and  those  materials  to  any  other 
person.     No  right  to  maintain  any  action  vests  in  him  during  the  pro- 
gress of  the  work*:  but,  when  the  chattel  has  assumed  the  character  bar- 
gained for,  and  the  employer  has  accepted  it,  the  party  employed  may 
maintain  an  action  for  goods  sold  and  delivered :  or,  if  the  employer 
refuses  to  accept,  a  special  action  on  the  case  for  such  refusal.     But  he 
cannot  maintain  an  action  for  work  and  labour,  because  his  labour  was 
bestowed  on  his  own  materials  and  for  himself,  and  not  for  the  person 
'who  employed  him."    In  the  application  of  those  observations,  regard 
must  be  had  to  the  particular  facts  of  that  case.     There,  Sheddon,  (whose 
assignees  the  plaintiffs  were,)  a  manufacturer  of  machinery,  was  employed 
by  the  defendants  to  make  two  spinning-frames.     These  spinning-frames 
were  completed  and  packed,  ready  to  be  delivered  to  the  defendants :  but 
it  was  held,  that,  as  the  appropriation  was  not  assented  to  by  the  defend- 
ants, there  was  no  change  of  property,  so  as  to  entitle  the  plaintiffs  to 
maintain  an  action  for  goods  sold  and  delivered ;  (a)  and  that  a  count  for 
work  and  labour  and  materials  could  not  be  sustained  for  the  reason 
already  stated,  viz.,  that  the  work  was  done  upon  the  bankrupt's  own 
materials,  which  still  remained  his  property.     The  substance  of  the  con- 
tract in  that  case  was,  goods  to  be  sold  and  delivered  by  the  one  party  to 
the  other.     Here,  however,  there  never  was  any  intention  to  make  any 
thing  that  *could  properly  become  the  subject  of  an  action  for     po^i 
goods  sold  and  delivered.     But  the  plaintiff  was  applied  to,  to 
point  out  the  proper  mode  of  attaining  a  given  object,  and  he  brings  his 
action  for  the  work  and  labour  done  by  him,  and  the  materials  used  in 
the  performance  of  that  which  he  undertook  to  do,  and  which  appears 
from  the  evidence  to  have  been  successfully  done.     I  think  it  quite  clear 
that  the  count  for  work  and  labour  is  the  proper  one  to  cover  such  a  claim, 
and  that  the  plaintiff  is  as  much  entitled  to  recover  in  respect  of  the  ap- 
nlication  of  his  skill  and  scientific  knowledge,  as  he  would  have  been  for 
mere  manual  work  and  labour.     For  these  reasons,  I  think  the  rule  for 
entering  a  nonsuit  must  be  discharged. 
CoLTMAN,  J.     I  am  of  the  same  opinion.     Atldnson  v.  Bell  is  clearly 

(a)  Sed  vide  Wilkim  t.  Bromhead,  6  M.  &  G.  963 ;  7  Scott,  N.  R.  921. 
VOL.  II.  28  T 


S41  Wade  v.  Simeon.  M.  T.  1845. 

distinguishable  from  the  present  case.  The  order  there  was  for  two  spin* 
ning-frames  to  be  made  for  the  defendants :  and,  though  the  mere  under- 
taking of  the  bankrupt  to  make  two  spinning-frames  in  pursuance  of  that 
order,  did  not  vest  in  them  the  property  in  the  identical  frames  when  com- 
pleted, in  the  absence  of  any  assent  on  their  part  to  the  appropriation, 
still  the  contract  was  not  a  contract  for  work  and  labour.  Bayley,  J., 
puts  that  case  upon  precisely  the  same  ground  on  which  the  Lord  Chief 
Jus^v^e  puts  this  case.  The  claim  of  a  tailor  or  a  shoemaker  is  for  the 
price  of  goods  when  delivered,  and  not  for  the  work  and  labour  bestowed 
by  him  in  the  fabrication  oi  them.  Littledale,  J.,  says:  "As  to  the 
count  for  work  and  labour  and  materials,  the  labour  was  bestowed  and 
the  materials  were  found  for  the  purpose  of  ultimately  effecting  a  sale; 
and,  if  that  purpose  was  never  completed,  the  contract  was  not  exe- 
cuted." So,  here,  if  this  had  been  a  contract  by  the  plaintiff  to  make  a 
machine  for  the  defendant,  the  proper  remedy  would  have  been  by  an 
^oAoi  action  for  goods  *sold  and  delivered,  or  an  action  for  not  accept- 
ing the  machine.  Under  those  circumstances,  Atkinson  v.  Bell 
would  have  been  an  authority.  But  here  it  appears  that  the  plaintiff  was 
merely  employed  to  use  his  skill  in  devising  a  mode  of  carrying  out  the 
defendant's  invention. 

Maule,  J.,  concurred. 

Erle,  J.  I  also  am  of  opinion  that  the  rule  for  entering  a  nonsuit  in 
this  case  should  be  discharged.  The  fair  result  of  the  evidence  is,  that 
the  plaintiff  was  employed  to  exert  his  skill  and  ingenuity  in  discovering, 
a  mode  by  which  the  curving  of  metal  tubes  might  be  effected  for  the 
better  carrying  out  the  defendant's  invention.  It  appears  to  me  to  be 
quite  clear  that  the  proper  form  of  declaring  in  such  a  case  is,  for  work 
and  labour.  Rule  discharged. 


WADE  v.  SIMEON.    JV(w.  24. 

The  plaintifiTs  attorney  having  given  evidence  on  his  behalf,  and  it  being  afterwards  diacovered 
that  his  client  had  previously  assigned  to  him  all  his  interest  in  the  event  of  the  suit,  the 
court  set  aside  a  verdict  found  for  the  plaintiff,  without  entering  into  the  consideration  of 
the  probable  efiect  of  the  evidence  so  given  upon  the  minds  of  the  jury. 

Upon  the  trial  of  this  cause,  before  Erle,  J.,  at  the  sittings  at  West- 
minster after  last  Trinity  term,  one  Russell,  the  plaintiff's  attorney,  was 
examined  as  a  witness  on  his  behalf,  and  a  verdict  was  found  for  the 
plaintiff,  damages  2000/.  For  the  circumstances  out  of  which  the  action 
arose,  and  the  declaration,  vide  Wade  v.  Simeon,  ante,  vol.  I.  p.  610. 

Sheey  Serjt.,  on  a  former  day  in  this  tefm,  obtained  a  rule  nisi  for  a 
moAo-x  new  trial,  principally  upon  affidavits  *stating  that  Russell  had, 
prior  to  the  trial  taking  place,  obtained  from  the  plaintiff  an  as- 
signment of  all  his  interest  in  the  action  and  in  the  damages  that  might 
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be  obtained  therein  against  the  defendant,  and  that  this  fact  had  not  come 
to  the  knowledge  of  the  defendant,  or  of  his  attorney,  until  some  days 
after  the  trial. 

Channell  and  Bj/leSy  Serjts.,  now  showed  cause.     The  mere  fact  of  a 
witness  having  been  examined  for  the  plaintiff  at  the  trial  who  has  an 
interest  in  the  event,  is  not  a  ground  for  granting  a  new  trial :  Dewdney 
V.  Palmer,  4  M.  &  W.  664,  7  Dowl.  P.  C.  177.      In  Turner  v.  Pearte, 
1  T.  R.  717,  it  was  held  that  an  objection  to  the  competency  of  witnesses 
discovered  after  a  trial,  is  not  of  itself  a  sufficient  ground  for  granting  a 
new  trial ;  though  it  may  have  some  weight  with  the  court  where  the 
party  applying  appears  to  have  merits.     In  the  present  case  there  is  no 
affidavit  of  merits.     Duller,  J.,  in  that  case  says :  «<  There  has  been  no 
instance  of  this  court's  granting  a  new  trial  on  an  allegation  that  some  of 
the  witnesses  examined  were  interested  ;  and  I  should  be  very  sorry  to 
make  the  first  precedent.     Anciently,  no  doubt,  the  rule  was,  that,  if 
there  were  any  objection  to  the  competency  of  the  witness,  he  should  be 
examined  on  the  voir  dire  ;  and  it  was  too  late'  after  he  was  sworn  in 
chief.     In  later  times,  that  rule  has  been  a  little  relaxed  ;  but  the  reason 
of  doing  so  must  be  remembered.     It  is  not  that  the  rule  is  done  away, 
or  that  it  lets  in  objections  which  would  otherwise  have  been  shut  out. 
It  has  been  done  principally  for  the  convenience  of  the  court ;  and  it  is 
for  the  furtherance  of  justice.     The  examination  of  a  witness,  to  discover 
whether  he  is  interested  or  not,  is  frequently  to  the  same  effect  as  his 
examination  in  chief;  so  that  it  sstves  time,  and  is  more  convenient,  to 
let  him  be  sworn  in  chief  in  the  first  instance ;  and  in  case  it     rst^oAA 
*should  turn  out  that  he  is  interested,  it  is  then  time  enough  to     *■ 
take  the  objection.     But  there  never  yet  has  been  a  case  in  which  the 
party  has  been  permitted,  after  trial,  to  avail  himself  of  any  objection 
which  was  not  made  at  the  time  of  the  examination."     And  Grose,  J., 
said:   "If  the  plaintiff  will  insist  upon  the  strict  rule  relative  to  the  in- 
competency of  witnesses,  the  defendant  has  an  equal  right  to  avail  himself 
of  the  rule  that  the  objection  now  comes  too  late."     Russell's  evidence 
could  not  have  influenced  the  verdict :  he  was  only  called  to  speak  to 
matters  that  might  have  been  altogether  omitted  from  the  declaration, 
[TiNDAL,  C.  J.     We  cannot  speculate  upon  the  precise  effect  which  Rus- 
sell's evidence  may  have  had  upon  the  minds  of  the  jury.     He,  as  an  attor- 
ney, must  have  known  that  his  evidence  was  not  admissible.    Maule,  J. 
I  think  it  is  highly  probable  that  the  verdict  would  have  been  the  other 
way,  if  the  jury  had  known  that  Russell  was  substantially  the  plaintiff.     I 
doubt  whether  the  assignment  can  be  sustained.     The  transaction  looks 
very  much  like  champerty,  an  offence  that  was  formerly  punished  with 
the  loss  of  the  ears.]     There  is  no  precedent  for  such  an  application. 
[TindaL,  C.  J.     Such  conduct  in  an  attorney  is  happily  without  pre- 
cedent ;  and  I  hope  the  like  will  not  occur  again.] 
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Shee^  Serjt.,  (with  whom  was  BarstoWy)  in  support  of  the  rule,  was 
stopped  by  the  court. 

TiNDAL,  C.  J.  The  case  of  Turner  v.  Pearte  only  decides,  that  the 
mere  incompetency  of  a  witness  is  not  of  itself  a  sufficient  ground  for 
granting  a  new  trial.  That,  however,  is  not  the  ground  upon  which  we 
mean  to  proceed  here.  We  decide  this  upon  the  ground  of  mala  praxis : 
the  witness,  the  attorney  upon  the  record,  was  the  real  plaintiff. 

The  rest  of  the  court  concurred.  Rule  absolute. 


•345]  ♦LEVI  V.  PERRATT  and  Another.     Jfov.  25. 

The  court  set  aside  the  service  of  a  writ  of  summons,  the  defendant  being  described  therein  as 
of  "  Bristol,  in  the  county  of  Gloucester/'  and  the  service  having  taken  place  in  the  city  of 
Bristol,  in  a  place  not  within  the  county  of  Gloucester,  or  within  200  yards  of  the  boundary. 

CuANNELL,  Serjt.,  on  behalf  of  the  defendant  Perratt,  obtained  a  rule 
nisi  to  set  aside  the  service  of  the  writ  of  summons,  on  the  ground  that 
he  was  described  therein  as  of  Bristol,  in  the  county  of  Gloucester,  and 
served  in  the  city  of  Bristol,  in  a  place  not  within  the  county  of  Glou- 
cester, or  within  200  yards  of  the  boundary  thereof,  (a) 

Bj/ks^  Serjt.,  showed  cause.  The  court  will  take  judicial  notice  that 
Bristol  is  a  city  and  county  of  itself — Rippon  v.  Dawson^  5  N.  C.  206 ; 
7  Scott,  145 ;  and  will  reject  the  inartificial  and  unnecessary  statement  in 
the  writ,  that  Bristol  is  in  the  county  of  Gloucester. 

TiNDAL,  C.  J.  It  is  not  a  mere  inartidcial  statement :  it  is  untrue. 
The  rule  must  be  made  absolute. 

The  rest  of  the  court  concurred.  Rule  absolute. 

(a)  A  party  seeking  to  set  aside  the  copy  of  a  writ  of  summons  served  in  a  wrong  county, 
must  state  positively  that  the  place  of  service  is  not  within  the  county  into  which  the  writ 
issued,  or  within  the  prescrilted  distance  from  the  boundary  thereof:  Harrison  v.  Wray,  11  M. 
&  W.  815 ;  1  D.  &  L.  366.  But  the  aflidavit  need  not  go  on  to  state  that  there  is  no  dispute 
as  to  boundaries:  Martin  v.  Granger,  13  Law  J.,  N.  S.,  C.  P.  176. 


*346]  ♦PEART  v.  HUGHES.    J^ov,  25. 

Whore  the  issue  in  an  action  to  be  tried  before  the  sheriff  has  blanks  for  the  teste  and  return 
of  the  writ  of  trial,  the  irregularity  is  waived  unless  the  objection  bo  taken  promptly. 

And,  where  the  defendant  retauied  the  issue  for  eight  days,  during  which  negotiations  were 
going  on,  an  application  to  set  aside  the  issue  and  notice  of  trial  for  such  irregularity,  was 
held  to  be  too  late. 

The  issue  and  notice  of  trial  before  the  sheriff  for  the  21st  of  November, 
were  delivered  to  the  defendant's  attorney  on  the  12th.  On  the  20th, 
several  conversations  having  taken  place  in  the  mean  time  between  the 
respective  attorneys,  as  to  settling  the  action  and  as  to  an  admission  of 
the  handwriting  of  the  defendant  to  the  acceptance  upon  which  the  action 
was  brought,  and  after  the  notice  of  trial  had  been  countermanded. 
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Dowling^  Serjt.,  obtained  a  rule  nisi  to  set  aside  the  issue  and  notice 
of  trial,  on  the  ground  that  blanks  were  left  in  the  former,  for  the  teste 
and  return  of  the  writ  of  trial. 

C  Jones  J  Serjt.,  showed  cause.  The  application  is  too  late :  the  issue 
has  been  retained  eight  days  without  objection.  The  negotiations  pend- 
ing between  the  parties  would  also  be  enough  to  preclude  the  defendant 
from  taking  this  objection. 

Bowlings  Serjt.,  in  support  of  his  rule.  The  defect  complained  of  is 
not  a  mere  irregularity :  it  is  matter  of  error,  and  is  therefore  not  cured 
by  laches  on  the  plaintiflPs  part.  The  issue,  in  its  present  form,  is  a 
nullity. 

TiNDAL,  C.  J,  That  which  is  complained  of  is  a  mere  irregularity. 
The  defendant  should  have  come  promptly.  Having  lain  by  for  eight 
days,  especially  as  ^negotiations  were  going  on  in  the  mean  time,  r*347 
I  think  the  defendant  has  precluded  himself. 

The  rest  of  the  court  concurred.  Rule  discharged. 


In  the  Matter  of  REBECCA  DARLING.  JVbr.  25. 

The  court  allowed  an  acknowledgment  to  be  received  and  filed  under  the  3  db  4  W.  4,  c.  74» 
a.  85,  where  the  affidavit  verifying  the  same  was  sworn  before  "  The  Provisional  British 
Consul  for  the  Society  Islands/'  it  appearing  that  there  was  no  notary  or  any  other  official 
person  before  whom  it  could  have  been  sworn  within  many  hundred  miles. 

ChanneUj  Serjt.,  moved  to  enlarge  the  time  for  returning  a  commission 
sent  out  to  Tahiti,  one  of  the  Society  Islands,  in  the  South  Seas,  to  tako* 
the  acknowledgment  of  Rebecca,  the  wife  of  David  Darling,  and  for  leave 
to  file  the  commission,  certificate  of  acknowledgment,  and  aflBdavit  veri- 
fying the  same.  The  commission  was  directed  to  be  returned  on  the  1st 
of  February,  1845,  but,  by  reason  of  circumstances  disclosed  in  the  affi- 
davit upon  which  the  motion  was  founded,  it  only  reached  England  on 
the  18th  instant.  It  also  appeared  that  the  commission  had  been  directed 
to  George  Pritchard,  her  majesty's  consul  at  Tahiti,  and  to  several  other 
British  residents  there,  or  to  any  two  of  them ;  that  the  deeds  appeared 
to  have  been  duly  executed  and  acknowledged,  -and  such  acknowledg- 
ment was  duly  certified  by  two  of  the  commissioners  named  in  the  com- 
mission ;  and  that  the  affidavits  verifying  the  same  were  sworn  before 
"  G.  C.  Miller,  Provisional  British  consul  for  the  Society  Islands."  The 
affidavit  further  stated  that  the  packet  in  which  the  commission  was 
returned  contained  a  letter  from  David  Darling,  dated  the  3d  of  February 
last,  and  addressed  to  the  solicitors,  stating  that  Mr.  Pritchard  had  been 
removed  *from  his  office  of  consul  on  the  island  of  Tahiti  by  the  r«34Q 
French  authorities,  but  that  Mr.  G.  C.  Miller,  the  nephew  of 
General  Miller,  consul-general  for  the  South  Seas,  had  been  appointed 
provisional  consul  for  Tahiti,  and  that,  in  the  absence  of  Pritchard,  the 

t2     • 
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documents  had  been  handed  to  him.  The  affidavit  also  stated  that  the 
deponent  had  been  informed,  and  believed,  that,  in  consequence  of  the 
French  protectorate  established  in  the  island  of  Tahiti,  occasioning  the 
removal  of  Pritchard,  and  of  the  political  events  which  had  subsequently 
happened  therein,  there  was  no  native  or  other  authority  before  whom 
the  affidavits  of  verification  could  be  sworn,  except  Mr.  Miller. 

There  was  also  an  affidavit  of  Mr.  Hertslet,  sub-librarian  of  the  For> 
eign  Office,  Downing  street,  who  deposed  that,  «  having  the  custody  of 
the  correspondence  of  her  majesty's  consuls  abroad  with  the  aforesaid 
office,  he  has  become  acquainted  with  the  handwriting  of  G.  C.  Miller, 
Esq.,  Provisional  British  Consul  for  the  Society  Islands,  in  the  South 
Seas,  and  that  the  name  or  signature  <  G.  C.  Miller,  &c.,'  respectively  set 
or  subscribed  to  two  affidavits  exhibited  to  the  deponent,  and  marked, 
&c.,  is,  to  the  best  of  the  deponent's  knowledge  and  belief,  of  the  proper 
handwriting  of  the  said  G.  C.  Miller." 

It  was  further  stated — but  of  this  there  was  no  affidavit — that  there  was 
no  notary  public  at  Tahiti,  or  within  two  thousand  miles  thereof. 

TiNDAL,  C.  J.  The  first  part  of  the  motion  is  mere  matter  of  form. 
The  only  question  is  as  to  the  rest.  But,  after  the  case  of  In  re  Pickers- 
♦3491  S^^M  *1  see  no  reason  to  doubt  the  propriety  of  the  pro- 
ceedings. 

The  rest  of  the  court  concurred.  Rule  granted. 

(a)  6  M.  &  G.  250 ;  6  Scott,  N.  R.  831,  where  the  court  allowed  an  acknowledgment  to 
be  received  and  filed  under  the  3  dt  4  W.  4,  c.  74,  s.  85,  the  affidavit  verifying  the  certificate 
being  sworn  before  the  minister  of  the  British  chapel  at  Moscow — ^it  being  sworn  by  the 
secretary  of  the  Russia  Company  that  that  person  waa  in  the  habit  of  administering  oaUis  to 
British  subjects  there,  and  certified  by  two  merchants  resident  at  Moscow,  that  there  is  no 
fngliah  notary  public,  or  British  consul  or  vice-consul,  within  four  hundred  miles  of  that  city. 


PONTIFEX  and  Another  v.  WILKINSON.  JTov.  25. 

The  plaintiils  contracted  to  fit  up  for  the  defendant  a  brewery  at  the  house  of  a  third  penoiji 
the  whole  to  be  fixed  complete  for  a  certain  sum,  nothing  being  said  about  the  time  or  mode 
of  payment.  When  a  portion  of  the  work  was  done,  the  plaintiflb  refused  to  complete  it 
without  security,  which  the  defendant  refused  to  give.  In  an  action  against  the  defendant 
for  not  permitting  the  plaintiflfs  to  proceed  with  or  complete  the  work,  or  paying  for  what 
was  done,  it  was  left  to  the  jury  to  say  by  whose  default  the  work  was  stopped.  The  jory 
having  found  a  verdict  for  the  defendant,  the  court  declined  to  interfere. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  on  the  7th 
of  July,  1842,  in  consideration  that  the  plaintiffs,  at  the  request  of  the 
defendant,  had  then  agreed  with  and  promised  the  defendant  to  manu- 
facture and  make,  of  the  best  materials  and  best  workmanship,  and  fix 
complete,  exclusive  of  any  bricklayers'  and  carpenters'  work,  for  him, 
certain  goods  and  chattels  named  and  specified  in  a  certain  specification 
or  estimate,  that  is  to  say,  &c.,  [setting  out  a  special  contract  for  the  fit 
tings  up  and  utensils  necessary  for  a  brewhouse,]  at  and  for  a  certain 
price  or  sum,  to  wit,  the  sum  of  535/.  IOj.,  and  to  deliver  the  same  \o 
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him,  and  fix  the  same  for  him,  when  completed  as  aforesaid,  the  defend* 
ant  promised  the  plaintiffs  to  permit  and  suffer  them  to  perform  and  com- 
plete the  said  ^vork  on  the  terms  aforesaid,  and  also  to  accept  the  said 
goods  and  chattels  of  the  plaintiffs  when  so  manufactured,  made,  and 
fixed  as  aforesaid,  and  pay  for  the  same  the  price  aforesaid  on  the  de- 
livery and  fixing  thereof:  *Averment,  that,  although  the  plain-  rtqcf* 
tiffs,  confiding  in  the  said  promise  of  the  defendant,  did  after- 
wards,  on  the  day  and  year  aforesaid,  commence,  and  in  part  manufac- 
ture, the  said  goods  on  the  terms  aforesaid,  and  had  always  been  ready 
and  willing,  and  still  were  ready  and  willing,  to  manufacture  and  com- 
plete the  whole  of  the  said  goods,  and  fix  the  same  when  completed, 
upon  the  said  terms,  whereof  the  defendant,  on,  &c.,  last  aforesaid,  had 
notice ;  yet  the  defendant,  on,  &c.,  last  aforesaid,  did  not  nor  would 
suffer  or  permit  the  plaintiffs  further  to  proceed  with,  or  complete,  the 
manufacture  of  the  said  goods,  but,  on  the  contrary,  wholly  refused  so 
to  do,  and  afterwards,  on,  &c.,  last  aforesaid,  wrongfully  and  absolutely 
discharged  the  plaintifls  from  proceeding  with  and  completing  the  manu- 
facture of  the  residue  thereof;  by  means  whereof  they  the  plaintiffs  had 
lost  and  been  deprived  of  divers  great  gains  and  profits  which  would 
otherwise  have  arisen  and  accrued  to  them  from  the  completion  and  fix- 
ing of  the  said  goods ;  and  the  price  and  value  of  the  work  by  them  so 
done,  and  of  the  work  to  be  by  them  completed,  were  unpaid  and  un- 
satisfied, and  the  said  part-completed  works  had  become  and  were  of  no 
value  and  wholly  lost  to  the  plaintiffs,  &c.  The  declaration  also  con- 
tained counts  for  goods  sold  and  delivered,  for  goods  bargained  and 
sold,  for  work  and  labour,  and  for  money  found  due  upon  an  account 
stated.  ^ 

The  defendant  pleaded — first,  rK)n  assumpsit — secondly,  to  the  first 
count,  that  the  plaintiffs  were  not  ready  or  willing  to  manufacture  and 
complete  the  whole  of  the  said  goods  in  that  count  mentioned,  and  to 
fix  the  same  when  completed,  upon  the  said  terms,  in  manner  and  form 
as  the  plaintiffs  had  in  the  said  first  count  alleged — thirdly,  to  the  first 
count,  that  he  did  suffer  and  permit  the  plaintiffs  to  proceed  with  and 
complete  the  manufacture  of  the  said  goods,  and  did  not  discharge  the 
plaintiffs  from  proceeding  with  or  completing  *the  manufacture  of  r»o5i 
the  residue  thereof,  or  any  part  thereof,  for  the  defendant,  modo  et 
formd — fourthly,  to  the  first  count,  that,  after  the  making  of  the  said  con- 
tract and  promise  by  the  plaintiffs  and  defendant  respectively  in  that  count 
mentioned,  and  before  any  breach  thereof  by  the  defendant,  to  wit,  on  the 
12th  of  August,  1842,  it  was  mutually  agreed  by  the  plaintiffs  and  the 
defendant,  that  neither  of  them  should  thereafter  perform  the  said  con- 
tract or  promise  on  their  respective  parts,  and  that  the  same  should  be 
respectively  then  waived,  abandoned,  and  rescinded,  and  that  the  plain- 
tifis  and  defendant  should  be  then  respectively  discharged,  and  they  then 
respectively  discharged  each  other,  from  performing  the  said  contract 
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and  promise,  and  the  said  contract  and  promise  were  then,  in  pursu- 
ance of  the  last-mentioned  agreement,  resp^ectively  waived,  abandoned, 
and  wholly  rescinded  by  the  plaintiffs  and  defendant  respectively — 
verification. 

The  plaintiffs  joined  issue  on  the  first  three  pleas,  and  replied  de  injuria 
to  the  fourth,  whereupon  issue  was  joined. 

The  plaintiffs  by  their  particulars  of  demand  claimed  535/.  10^.  in 
respect  of  the  special  contract  set  out  in  the  first  count  of  the  declaration, 
25/.  <<for  preparing  and  copying  the  drawings  of  the  machinery  and  plant 
in  the  first  count  mentioned,  and  for  making  a  duplicate  thereof  for  the 
defendant,  and  at  his  request,  and  which  drawings  were  prepared  for  use 
in  or  about  the  month  of  July,  1842,  and  were  then  delivered  to  the  de- 
fendant," and  18/.  lis.  6d.  for  certain  gun-metal  cocks,  levers,  gauges, 
&c.,  supplied  by  the  plaintiffs  to  the  defendant. 

The  facts  of  the  case  were  as  follows: — In  June,  1842,  the  defendant, 
who  had  contracted  to  fit  up  a  brewery  at  Wimpole  Hall,  the  seat  of  the 
Earl  of  Hardwicke,  applied  to  the  plaintiffs,  who  were  copper-founders 
m^pini  *sind  vat  and  back  makers,  carrying  on  business  in  Shoe  Lane, 
London,  for  an  estimate  for  a  copper^  vats,  and  other  fittings. 
Several  communications  having  taken  place  between  the  parties,  the  de- 
fendant, on  the  24th  of  June,  wrote  to  the  plaintiffs  as  follows : — 

«  T.  Wilkinson's  compliments  to  Messrs.  Pontifex  &  Wood,  and  begs 
to  enclose  them  an  outline  of  his  idea  of  the  sizes  that  will  do  for  the 
brewery  in  question  ;  but  which  he  submits  to  their  superior  judgment, 
and  will  call  in  the  morning,  as  arranged,  to  see  what  they  have  done  in 
it  previously  to  the  estimate  being  gone  into.  [Here  followed  an  enu- 
meration of  the  articles  required ;  which  were  to  be  < guarantied  to  be 
kept  in  repair,  free  of  expense,  for  twelve  months  after  its  completion.'] 
So  that  all  and  every  expense  must  be  included  in  the  estimate,  whether 
specified  or  not,  including  a  hand  mashing-machine  ;  so  that  you  are  to 
consider  that  you  are  to  find  every  thing,  except  the  bricklayers'  work, 
carpenters'  work,  and  the  necessary  labour  requisite  in  moving  heavy  arti- 
cles to  fix  them  in  their  proper  situations  ;  which  will  place  you  in  the 
same  situation  only  as  Mr.  Wilkinson  is  bound. 
"  N.  B.  No  extras  whatever  will  be  allowed." 

In  reply  to  this  note,  the  plaintiffs,  on  the  7th  of  July,  addressed  the 
defendant  as  follows : — 

<<  A  dome  and  pan  copper,  fitted  up  with  chimney  and  valves,  &c.  &c., 
[here  followed  an  enumeration  and  description  of  the  several  articles 
required,]  men's  coach-hire  and  time  travelling,  carriage  of  the  whole  to  the 
job,  men's  diet  and  lodging ;  the  whole  of  the  above,  fitted  up  with  the  best 
material  of  each  different  sort,  and  with  the  best  workmanship,  and  fixed 
«qeqi  complete,  exclusive  of  any  bricklayers'  or  carpenters'  work,  will 
*come  to  535/.  10s.  We  also  agree  to  repair  any  defect  that  may 
be  found  in  the  workmanship  when  the  whole  is  set  to  work,  and  also  to  do 
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^ny  repairs  that  may  be  required  for  twelve  months  from  the  time  of  being 
finished,  provided  such  repairs  are  required  in  the  fair  wear  and  tear  of 
the  utensils,  cocks,  pipes,  pumps,  &c. ;  but  we  do  not  hold  ourselves 
responsible  in  any  way  for  any  repairs  that  may  be  necessary  to  any  part 
of  the  plant,  caused  by  negligence,  accident,  wilful  neglect,  or  otherwise 
than  fair  wear  and  tear.*" 

On  the  8th  of  July,  the  defendant  again  wrote  to  the  plaintiffs  as  fol- 
lows : — 

«I  have  been  confined  to  my  room  since  I  saw  you,  or  you  would  have 
had  the  orders  for  the  fittings  of  the  brewhouse  earlier.  I  beg  you  will 
put  the  copper  immediately  under  hand ;  and  it  must  be  delivered  at 
Wimpole  in  three  weeks  or  a  month,  as  the  building  is  to  be  covered  in 
by  the  end  of  July.  The  other  part  should  be  ready  by  the  middle  of 
August.  I  trust  you  will  do  all  in  your  power  to  meet  these  arrangements. 
I  must  say  the  price  is  more  than  I  expected,  when  I  draw  the  compari- 
son with  the  other  house  I  spoke  of,  inasmuch  as  there  is  less  pipe,  and 
one  pump  less,  and  various  other  things.  I  really  think  you  should  make 
it  the  500/.  to  cover  all,  as  I  must  make  the  party  a  compliment  of  at 
least  10/. ;  and  the  same  sum  I  have  paid  for  the  plans  you  saw.  Be 
good  enough  to  let  me  hear  from  you  upon  this  subject ;  and  let  me  have 
the  other  set  of  plans  as  early  as  you  conveniently  can." 

On  the  19th  of  July,  the  defendant  wrote  to  a  person  in  the  employ  of 
the  plaintifils  as  follows: — 

<<I  trust  you  are  getting  on  with  the  copper,  as  they  are  pushing  me 
daily.  Will  you  oblige  me  with  a  line  •when  it  will  be  ready,  r^oej^ 
and  I  will  then  direct  the  carrier  to  call  for  it.  You  must  also  ^ 
get  on  with  the  backs  and  other  things,  fast :  for,  I  find  that  the  whole 
thing  must  be  completed  a  month  earlier  than  I  expected.  Perhaps  you 
•will  send  me  a  note  when  they  will  also  be  ready.  The  set  of  drawings 
for  my  use  I  have  not  yet  received :  also  plan  for  setting  the  copper,  at 
your  early  convenience. 

«  P.  S.  Be  good  enough  to  remind  Mr.  Pontifex  to  send  me  an  answer 
to  my  last  note." 

On  the  21st  of  July,  the  plaintiffs  sent  the  following  reply : — 

«  We  put  the  whole  of  the  work  in  hand  as  soon  as  the  order  arrived  ; 
but  we  fear  we  shall  not  be  able  to  complete  it  as  soon  as  you  name.  We 
will,  however,  do  all  in  our  power  to  meet  your  wishes,  so  that  the  quality 
of  the  work  is  not  injured.  We  shall  be  most  happy  to  make  a  reduction 
from  the  amount  of  contract,  if  we  find,  when  the  job  is  completed,  that 
we  can  do  so.  The  whole  of  the  articles  are  put  down  as  low  as  possi- 
ble; but  in  fixing  we  are  obliged  to  allow  a  certain  latitude:  therefore,, 
it  will  much  depend  on  what  assistance  we  get  on  the  spot :  and,  what- 
ever our  estimate  of  the  expense  of  fixing  exceeds  the  costs,  we  shall  be 
happy  to  give  you  the  benefit  of." 

On  the  1st  of  August,  the  defendant  wrote  as  follows: — 
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«T.  Wilkinson  will  thank  Messrs.  Pontifex  &  Wood  to  send  the  fol- 
lowing cocks,  as  described,  as  soon  as  possible,  with  a  note  when  copper 
will  be  ready:  and  also  the  plans,  which  T.  W.  has  not  yet  received." 

This  note  contained  an  enumeration  of  the  articles  which  constituted 
sQcr-i     the  demand  in  the  second  count  of  "the  declaration.     The  reply 
thereto,  sent  on  the  12th  of  August,  was  as  follows : — 

<*  E.  &  W.  Pontifex  &  Wood  present  their  compliments,  and  beg  to 
acquaint  Mr.  Wilkinson  that,  the  dome  of  the  copper  having  cracked  in 
jhe  working,  they  cannot  proceed  further  with  it  till  they  get  a  dome ; 
and  it  will  be  ten  days  before  it  is  ready.  In  the  mean  time,  it  wiil  he 
advisable  to  make  a  final  arrangement  as  to  the  payment.  Mr.  WUkinson 
said  he  would  pay  as  he  received  the  money.  This  will  be  perfectly  satis- 
factory^ if  he  will  give  an  order  on  Lord  Hardwicke^s  steward  for  the 
amount. ^^ 

In  consequence  of  this  note,  some  personal  communication  took  place 
between  the  parties,  which  resulted  in  the  defendant's  giving  the  plain- 
tiffs a  reference  as  to  his  responsibility :  and,  on  the  15th  of  August,  the 
plaintiffs  wrote : — <<We  have  made  the  inquiry  where  you  referred  to; 
and  it  is  not  so  satisfactory  as  to  justify  us  in  giving  you  credit  for  such 
an  amount,  without  some  security:"  and,  again  on  the  19th — « I  will 
call  on  you  any  time  you  appoint  next  week,  although  I  cannot  see  what 
use  it  will  be,  unless  you  are  prepared  to  give  some  security.  We  have 
made  inquiries  of  the  party  you  referred  us  to ;  and  they  were  so  guarded 
and  reserved  in  what  they  stated,  that  the  reference  cannot  be  considered 
as  at  all  satisfactory.  We  are  not  desirous  to  drive  you  (as  you  seem  to 
think)  into  a  corner:  we  are  desirous,  on  the  contrary,  to.  do  all  we  can 
.  for  your  accommodation,  consistent  with  our  own  security,  which  you 
very  fairly  admitted  we  were  bound  to  look  to." 

On  the  25th  of  August,  the  defendant,  in  a  letter  addressed  to  the 
plaintiffs,  expostulated  witli  them  upon  what  he  called  «<  an  attempt  to 
*ocg-|     make  an  inroad  upon  *his  credit  and  standing  in  society  as  a 
tradesman ;"  which  elicited  from  one  of  the  plaintiffs  the  follow- 
ing reply : — 

«<In  the  position  in  which  things  were  when  I  saw  you  last,  as  men  of 
business  we  could  not  be  satisfied  with  any  thing  short  of  security. 
Being  extremely  desirous  to  ascertain  the  truth,  we  have  been,  and  are, 
making  other  inquiries.  We  shall  be  most  happy  if  the  result  vnU  alter 
our  views.  When  we  have  completed  them,  we  will  communicate  with 
you,  and  will  endeavour  that  the  delay  shall  be  as  short  as  possible.^' 

The  defendant  on  the  same  day  referred  the  plaintiffs  to  a  firm  at  Bir- 
mingham, with  whom  he  had  extensive  dealings ;  and  on  the  following 
day  he  received  another  communication  from  them : — 

«  Sinc^  my  letter  of  yesterday,  we  have  made  the  inquiries  referred  to, 
which,  we  regret,  confirm  our  impressions  as  to  the  necessity  of  a  secunty. 
We  had  hoped  that  the  result  would  have  been  different.     Notwithstand- 
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ing  our  desire  to  give  a  favourable  interpretation  to  our  information,  yet, 
as  prudent  and  cautious  men  of  business,  we  cannot,  looking  at  all  the 
circumstances,  come  to  any  other  conclusion.  We  musty  therefore^  beg 
the  favour  of  your  providing  for  us  the  required  security y  or  giving  us  an 
order  for  payment  upon  the  steward  of  the  Earl  of  Hardwickey  or  obtaining 
the  promise  of  the  architect  to  give  us  an  order  for  payment  of  our  account  J*^ 

On  the  29th  of  August,  the  defendant  wrote  to  the  plaintiffs  as  fol- 
lows : — 

« The  more  I  look  into  this  transaction,  the  more  strange  it  appears. 
I  feel  that  you  have  done  me  a  great  injustice,  and  have  not  treated  me 
as  men  of  business.  I  am  quite  prepared  to  prove  that  my  references 
and  'standing  are  quite  sufficient  for  any  reasonable  person  not  to  r*or>7 
doubt.  As  such,  I  shall  positively  decline  giving  you  any  secu- 
rity, much  more  any  order  upon  my  customer,  as  it  is  not  usual  for  re- 
spectable people  to  stoop  in  that  manner,  unless  there  is  some  particular 
cause.  I  have  therefore  sent  my  friend  for  your  final  answer  as  to  whether 
you  give  up  the  order  or  finish  it  at  once,  as  I  cannot  allow  it  to  go  on 
unless  you  give  an  undertaking  to  deliver  and  fix  the  whole  in  one  month 
from  this  time.  The  cocks,  not  being  sent  in  time,  I  must  decline  taking, 
as  I  have  got  them  elsewhere,  without  being  insulted,  as  I  consider  I  am 
in  this  business." 

The  plaintiffs'  reply  to  this  letter,  dated  the  same  day,  was  as  fol- 
lows:— 

«  We  assure  you  that  we  extremely  regret  the  position  we  are  in  w^ith 
you.  With  every  disposition  to  maintain  the  kindly  feelings  with  which 
we  commenced,  we  find,  that,  as  men  of  business,  we  are  unable  to  pur- 
sue any  other  than  the  plan  we  have  proposed  to  you  for  security.  We 
should  propose  to  take  the  payment  you  would  receive,  but  that  you 
should  contrive  some  means  by  which  we  may  be  assured  that  the  money 
would  fall  into  our  hands.  We  are  aware  that  this  is  only  another  mode 
of  asking  security :  but  we  wish  to  leave  the  mode  to  yourself  by  which 
we  may  be  made  secure.  If  you  were  in  our  position,  you  would  at  once 
perceive  that  we  are  only  doing  that  which  you  yourself  would  do.  The 
cocks  are  nearly  ready." 

On  the  30th  of  August,  the  defendant's  attorney  wrote  to  the  plaintiffs 
as  follows : — 

"  My  client,  Mr.  Wilkinson,  of  the  Quadrant,  Regent  street,  has  sent 
me  a  contract  entered  into  by  you  with  him,  and  some  correspondence 
relating  thereto.  In  ignorance  of  the  plan  upon  which  your  firm  con- 
ducts its  'business,  it  does  appear  to  me  that  your  course  of  con-  r*35o 
duct  in  this  matter  savours  of  injustice,  if  not  of  vexatious  and 
untradesman-like  conduct.  I  am,  of  course,  open  to  your  version  of  the 
story ;  but,  as  at  present  instructed,  I  find  a  contract  anxiously  sought  for, 
and  entered  into',  by  you,  for  the  supplying  certain  work  to  Mr.  Wilkin- 
son.    This  contract  is  dated  the  7th  of  July.    On  the  21st  you  write  the 
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work  is  in  progress  of  completion  ;  and  on  the  12th  of  August  Mr.  Wil- 
kinson is  for  the  first  time  called  upon  to  satisfy  you  of  his  responsibility. 
Surely,  it  became  you  to  be  less  tardy  in  taking  this  new  ground.  How- 
ever, he  refers  you  to  a  respectable  house,  from  which  you  receive  as- 
surances which  would  have  been  satisfactory,  but  for  reasons  in  no  way 
affecting  my  client.  Mr.  W.  then  refers  you  to  a  very  substantial  firm  at 
Birmingham,  with  whom  he  has  long  transacted  business.  You  decline 
to  apply.  Mr.  Steel,  a  very  respectable  man,  then  takes  the  trouble  to 
call  on  you ;  and,  from  his  statement,  it  appears  you  have  conceived 
some  opinion  prejudicial  to  Mr.  Wilkinson's  propriety  of  conduct.  And 
I  therefore  call  upon  you,  as  respectable  men,  in  common  justice,  to  allow 
him  an  opportunity  to  remove  these  impressions.  I  must  require  this, 
independently  of  any  existing  difference  between  you." 

To  this  letter  the  plaintiffs  answered  on  the  31st  as  follows: — 

<*In  reply  to  your  letter,  we  have  to  state  that  we  have  never  'con- 
ceived any  opinion  prejudicial  to  Mr.  Wilkinson's  propriety  of  conduct,' 
but  that  we  were  not  satisfied  with  the  reference  Mr.  Wilkinson  gave  us, 
and  we  therefore  require  some  security  for  the  payment  ofourgoods^  before 
they  are  delivered^ 

The  defendant's  attorney  on  the  same  day  addressed  the  plaintiffs  as 
follows : — 

»nKQi  *"  As  I  find,  from  the  tenor  of  your  reply  to  my  letter,  that  we 
shall  be  unable  to  settle  this  matter,  I  have  no  alternative  but  to 
advise  my  client  to  insist  on  your  completion  of  your  contract,  if  he  con- 
siders it  beneficial ;  as  I  consider  you  should  have  doubted  his  responsi- 
bility before  you  agreed  to  furnish  the  work." 

On  the  14th  of  September  the  defendant's  attorney  again  addressed 
the  plaintiffs  as  follows : — 

« I  communicated  your  conditions  for  performance  of  the  wotks  on  ac- 
count of  Mr.  Wilkinson,  to  him  ;  and,  although  I  still  contend  that  it  was 
quite  out  of  your  power  to  maintain  the  position  you  assumed,  we  have 
considered  it  more  desirable  to  dispense  with  your  assistance  in  the  mat- 
ter ;  and  I  accordingly  beg  to  return  your  plans.  I  have  satisfied  myself 
of  Mr.  Kepp's  disposition  to  afford  every  information  as  to  the  credit,  to 
the  amount  required  by  Mr.  Wilkinson.  You  will  oblige  me  by  giving 
any  plans  you  hold  belonging  to  Mr.  Wilkinson,  to  the  bearer." 

To  this  the  plaintiffs  replied  on  the  same  day : — 

«  Although  Mr.  Wilkinson  may  « consider  it  more  desirable  to  dispense 
with  our  assistance,'  in  the  supply  of  the  goods  he  has  ordered,  we  shall 
not  submit  to  the  loss  of  making  the  various  articles,  and  have  them 
thrown  on  our  hands ;  which  we  suppose  is  what  you  mean  by  the  above 
observation.  As  soon  as  finished,  we  shall  require  payment  for  them ; 
and  you  will  consider  this  as  a  notice  to  that  effect." 

The  cause  bad  already  been  once  tried,  and  a  verdict  found  for  the 
plaintiffs,  which  was  set  aside  by  the  court,  and  a  new  trial  directed,  on 
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payment  of  costs.(a)    The  second  trial  took  place  before  Erle,  J.,  at  the 
sittings  in  London  after  last  Trinity  term. 

•It  was  submitted,  on  the  part  of  the  plaintiffs,  that  the  con-     r#opA 
tract,  to  be  collected  from  the  correspondence,  was  a  contract,  on     *• 
the  defendant's  part,  to  pay  for  the  work  on  its  completion,  and  that  it 
was  not  competent  to  him,  during  the  progress  of  it,  to  introduce  a  new 
condition  for  an  unlimited  credit. 

For  the  defendant,  it  was  insisted  that  the  plaintiffs  were  bound,  in 
pursuance  of  their  contract,  to  deliver  and  fix  the  work  before  demand- 
ing payment,  and,  consequently,  that  their  refusal  to  proceed  with  it  un- 
less furnished  with  security,  altogether  discharged  the  defendant. 

The  learned  judge  left  it  to  the  jury  to  say  what  was  the  real  contract 
between  the  parties,  to  be  collected  from  the  correspondence;  telling 
them,  that,  in  his  opinion,  the  evidence  did  not  take  the  case  out  of  the  sta- 
tute of  frauds  as  to  the  second  branch  of  the  demand,  and  that  the  plain- 
tiffs could  not  recover  in  respect  of  the  plans,  except  as  ancillary  to  the 
special  contract. 

The  jury  having  returned  a  verdict  for  the  defendant. 

Sir  T,  Wildey  Serjt.,  on  a  former  day  in  this  term,  moved  for  a  new 
trial  on  the  ground  of  misdirection,  and  that  the  verdict  was  against  evi- 
dence. The  question  of  law,  that  is,  the  construction  of  the  written 
contract  between  the  parties,  was  improperly  left  to  the  jury ;  for,  this 
case  is  not  within  the  exception  to  the  general  rule — that  the  construction 
of  written  instruments  belongs  to  the  court  alone.  The  contract  is,  for 
the  fitting  up  of  a  brewery,  upon  the  terms  of  payment  in  cash  upon  the 
completion  of  the  work :  there  is  nothing  importing  that  any  credit  what- 
ever is  to  be  given.  When  the  work  was  approaching  to  completion, 
viz.,  about  the  beginning  of  August,  the  plaintiffs  appear  for  the  first  time 
to  have  received  an  intimation  from  the  defendant  that  he  did  not  mean 
to  pay  for  the  work  when  finished,  *but  must  take  an  indefinite  r*Qgi 
credit.  [Erle,  J.  The  plaintiffs,  by  the  contract,  undertook  to 
deliver  and  fix  the  work,  and  the  defendant  undertook  to  pay  for  the  fix- 
ing. That  was  a  contract  on  the  one  side  to  deliver  and  fix,  and  on  the 
other,  to  pay  for  the  work  when  delivered  and  fixed.  The  plaintiffs  after- 
wards decline  to  perform  their  part  of  the  contract  unless  they  get  secu- 
rity. Surely,  they  had  no  right  to  impose  any  such  condition.]  It  may 
be  conceded  that  the  plaintiffs  were  bound  by  the  terms  of  the  original 
contract,  to  deliver  and  to  fix  the  work  before  they  demanded  payment. 
But  their  claim  to  a  verdict  is  founded  upon  this,  that  the  defendant,  by 
afterwards  seeking  to  impose  a  condition  for  unlimited  credit,  discharged 
them  from  further  performing  the  contract,  and  that  they  are  entitled  to 
compensation  for  so  much  of  the  work  as  had  then  been  done.  Consider 
the  nature  of  the  work — the  erection  of  a  brewery  upon  the  premises 
of  a  third  person.    It  is  not  like  the  case  of  a  carriage,  or  any  other 

(a)  Vide  ante,  vol.  L  p.  75. 
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movable  chattel,  that  may  be  taken  back  if  not  paid  for :  once  fixed,  tbe 
plaintiffs  would  have  no  remedy,  but  the  doubtful  one  of  an  action  against 
their  customer.  In  Goss  v.  Lord  JVugent^  5  B.  &  Ad.  58, 2  N.  &  M.  28, 
and  Marsfiall  v.  Lynn,  6  M.  &  W.  109,  the  contracts  were  complete,  and 
there  had  been  part  performance.  [Maule,  J.  The  rule  as  to  contracts 
in  writing  not  being  alJowed  to  be  varied  by  parol,  applies  only  where  the 
contract  is  required  by  law  to  be  in  writing.  Goss  v.  Lord  JVugent  was 
the  case  of  a  sale  of  land.]  Stowell  v.  Robinson^  3  N.  C.  928,  5  Scott,  196, 
was  a  case  of  the  same  description,  where  there  was  an  attempt  to  sub* 
stitute  one  day  for  another,  by  parol,  in  a  contract  for  the  sale  of  a  public- 
house.  The  letters  of  the  12th  and  15th  of  August  clearly  show  that  the 
*'lfi2i  ^^fe^d^int  had  departed  from  the  terms  of  the  *contract  by  re- 
-*  quiring  credit.  The  plaintiffs  never  refused  to  proceed  with  the 
work  on  the  terms  upon  which  they  had  first  contracted.  [Erle,  J.  The 
letters  were  evidence  from  which  the  jury  were  to  infer  whether  or  not  the 
plaintiffs  had  performed  the  contract  on  their  part,  and  whether  the  de« 
fendant  had,  by  his  conduct,  discharged  them  from  performing  it.] 

Cur,  adv.  vuU. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case  a  motion  has  been  made  for  a  new  trial  on  the  ground  of 
the  verdict  being  evidence:  and  my  brother  Wilde,  upon  making  the  mo- 
tion, having  stated  that  the  whole  question  arose  upon  the  legal  construc- 
tion to  be  put  upon  the  letter  which  passed  between  the  parties,  the  cour* 
desired  it  might  be  furnished  with  a  copy  of  the  correspondence,  before  it 
decided  whether  the  rule  should  be  granted  or  not.  That  copy  has  been 
furnished  to  us ;  and  we  are  of  opinion,  upon  consideration  of  such  cor- 
respondence, and  of  the  evidence,  that  no  rule  ought  to  be  granted. 

The  question  substantially  raised  at  the  trial  was,  whether  the  non- 
performance by  the  defendant  of  the  contract  by  which  the  plaintiffs  had 
agreed  to  supply  and  fix  for  the  defendant  certain  brewing  apparatus, 
which  the  defendant  had  to  get  supplied  and  fixed  at  a  brew-house  be- 
longing to  Lord  Hardwicke,  and  by  which  contract  the  defendant  had 
agreed  to  accept  and  pay  for  the  same  on  the  delivery  and  fixing  thereof, 
was  occasioned  by  the  fault  of  the  plaintiffs  or  of  the  defendant.  It  was 
insisted,  on  the  part  of  the  plaintiffs,  both  at  the  trial  and  on  the  motion 
for  the  rule,  that  the  evidence  showed  that  the  plaintiffs  were  willing  to 
abide  by  the  contract  as  originally  made,  but  that  the  defendant  had  re- 

♦Sfi*^!  f^*^^  ^^  ^°  ^^>  ^^  ^^  '^^  them  proceed,  unless  they  *would  con- 
sent to  accept  payment  at  a  later  time  than  that  at  which  they  were, 
by  the  contract,  entitled  to  claim  it.  The  defendant,  at  the  trial,  insisted 
that  it  was  by  the  default  of  the  plaintiffs  that  the  contract  was  unper- 
formed ;  inasmuch  as  they,  the  plaintiffs,  had  refused  to  proceed  with  the 
order,  unless  security  were  given  for  the  payment — a  condition  which 
they  had  no  right  to  impose,  as  the  contract  was  altogether  silent  upoa 
the  subject. 
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The  jury  were  of  this  latter  opinion ;  and  we  think  they  were  right. 

Great  stress  was  laid,  on  the  part  of  the  plaintiffs,  on  an  expression 
found  in  a  letter  of  theirs  of  the  12th  of  August,  in  which  they  say: 
««  Mr.  Wilkinson  said  he  would  pay  as  he  received  the  money :  this  will 
be  perfectly  satisAictory,  if  he  will  give  us  an  order  on  Lord  Hardwicke's 
steward  for  the  amount."  This,  it  was  contended,  showed  that  the  de- 
fendant had  insisted  on  being  allowed  to  defer  the  payment,  from  the  time 
at  which  he  was  bound  to  make  it,  viz.  on  the  machinery  being  deli* 
vered  and  fixed,  till  some  future  time,  when  Lord  Hardwicke's  steward 
might  pay  him.  And  it  was  also  contended  that  this  was  confirmed  by 
another  expression  in  a  letter  of  the  plaintiffs  to  the  defendant  on  the  15th 
of  August,  1842,  in  which  the  plaintiflTs  say:.  "We  have  made  the  in- 
quiry which  you  refer  to ;  and  it  is  not  so  satisfactory  as  to  justify  us  in 
giving  credit  for  such  an  amount  without  some  security :"  the  term  "  giving 
credit"  necessarily  meaning,  as  it  was  contended,  a  postponement  of  the 
payment  till  some  time  after  the  fixing ;  and  being  inapplicable  to  a  pay- 
ment according  to  the  contract.  But  we  think  the  expression  in  the  letter 
of  the  12th  of  August  refers  only  to  an  offer  made  by  the  defendant,  on 
the  plaintiffs  expressing  doubts  of  his  solvency,  to  pay  them  out  of  a 
particular  fund  which  would  enable  him  to  do  so  ;  and  *not  to  ^•oca 
any  extension  of  the  time  of  payment  which  he  required  to  be  '• 
made.  And,  as  to  the  letter  of  the  15th  of  August,  we  think  the  plain- 
tiffs might  reasonably,  and  did  actually,  apply  th^  term  «  credit"  to  the 
trust  they  would  necessarily  repose  in  the  solvency  of  the  defendant  by 
making  delivery  and  fixing  the  work  before  payment,  according  to  the- 
contract. 

The  whole  dispute,  as  shown  by  the  correspondence,  was,  whether  the 
defendant  would  give  the  security  which  the  plaintiffs  insisted  on,  and  had 
no  right  to  insist  on :  and  there  was  no  question  about  a  postponement 
of  the  payment,  which  the  defendant,  on  his  part,  had  no  right  to  insist 
on,  and  which  in  fact  he  did  not  ask  for. 

Upon  the  whole,  after  the  consideration  we  have  had  the  opportunity 
of  giving  to  this  case,  we  think  no  rule  should  be  granted. 

Rule  refused. 


In  the  Matter  of  the  Rev.  GEORGE  STREET,  and  CHARLES 

STREET.     Mv.  25. 

The  court  refused  to  allow  an  affidavit,  and  notarial  certificate  of  an  acknowledgment  to  be 
filed,  under  the  3  &  4  W.  4,  c.  74,  a.  85 ;  the  affidavit  purporting  to  be  sworn  before  one 
**  G.,  a  commissioner  for  taking  affidavits  in  the  court  of  Queen's  Bench,  Canada  West," 
and  the  notary  certifying  him  to  be  a  commissioner  of  that  court,  and,  as  ntch,  qualified  to 
administer  oaths. 

Channell,  Serjt.,  moved  that  the  proper  oflScer  might  be  directed  to 
receive  and  file  the  affidavit  and  notarial  certificate  of  an  acknowledg- 
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ment  taken  in  Canada,  pursuant  to  the  3  &  4  W.  4,  c.  74,  s.  85.  The 
aflSdavit  purported  to  have  been  sworn  before  one  Garrett,  described  as 
<  a  commissioner  for  taking  affidavits  in  the  court  of  Queen's  Bench, 
•3651  Canada  West ;"  •and  the  notarial  certificate  stated  Garrett  to  be 
«(a  commissioner  for  taking  affidavits  in  the  court  of  Queen's 
Bench,  Canada  West,  and  as  such  duly  qualified  to  administer  oaths."  It  was 
objected  by  the  officer  that  this  did  not  show  Garrett  to  be  qualified  to 
administer  oaths  in  matters  other  than  those  arising  in  the  court  of 
Queen's  Bench,  in  Canada  West. 

Per  curiam.     The  description  and  the  certificate  do  not  show  that  tb« 
affidavit  was  sworn  before  a  properly  constituted  authority. 

Channell  took  nothing. 


EKD   OF  MICHAELMAS    TEBM. 
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In  the  vacation  after  Trinity  term,  Mr.  Serjt.  Shee  received  a  patent  of 
precedence,  to  take  rank  next  after  William  Page  Wood^  Esq.  Q.  C. 

In  the  same  vacation,  MotUc^  Chambers^  of  Lincoln's  Inn,  Esq.,  was 
appointed  one  of  her  majesty's  counsel  learned  in  the  law. 

In  the  same  vacation,  Robert  Allelic  of  Gray's  Inn,  Esq.,  having  re- 
ceived her  majesty's  writ  issued  in  vacation,  under  Jhe  6  G.  4,  c.  95, 
and  having  in  the  same  vacation  taken  the  oaths  usually  administered 
to  persons  called  to  the  degree  and  office  of  serjeant-at-law,  became, 
under  the  provisions  of  that  act,  a  serjeant-at-law  sworn.  He  gave  rings 
with  the  motto — «  /Ec,  per  tot  casus.^^ 


CASES 

DETERMINED 

IN   THS 

COURT  OF  COMMON  PLEAS, 

AND 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT 

TO  THK 

EXCHEQUER  CHAMBER, 

IN 
nr  THE  NINTH  TEAB  OF  THE  BEI6N   OF  YICTOBIA. 


HINTON  V.  WILLIAM  EDWARD  ACRAMAN.    Dec.  23. 

To  debt  against  one  of  the  principals,  on  a  bond,  with  sureties,  given  under  the  lSc2  Vict 
c.  110, 8. 8, — reciting,  **  that  the  plaintiff  had  filed  and  served  an  affidavit  of  debt  in  bank- 
ruptcy against  the  defendant  and  his  partners,  and  conditioned  for  the  payment  of  such 
sums  as  should  be  recovered  in  any  action  which  had  been,  or  should  be,  brought  for  reco- 
very of  the  debt,  or  for  the  render  of  themselves  by  the  defendant  and  his  partners  to  the 
custody  of  the  court  in  which  such  action  had  been,  or  might  be,  brought  according  to  the 
practice  of  tiw:h  court,  or  within  tuck  iinUf  and  in  tuck  mafiner,  as  the  said  court,  or  any  judge 
thereof,  should  direct,  after  Judgment  should  have  been  recovered  in  such  action  or  cu^tions,^*  the 
defendant  pleaded,  that,  after  the  recovery  of  the  judgment,  and  before  the  commencement 
of  the  action,  no  ca.  sa,  was  sued  out  against  the  defendant  and  his  partners,  or  any  of 
them : — Held,  a  good  plea. 

The  declaration  further  stated  a  judgment  recovered  by  the  plaintiff  in  the  court  of  Exche- 
quer, for  the  debt  in  the  condition  of  the  bond  mentioned ;  and  that,  after  the  recovery  of 
the  judgment,  an  order  was  made  by  Coleridge,  J.,  on  the  ex  parte  application  of  the  plain- 
tiSi  that  the  defendant  and  his  partners  should  render  themselves  within  ten  days  after  service 
of  Che  order : — Held,  that  a  plea  that  the  order  of  Coleridge,  J.,  was  made  before  the  time  for  ren- 
dering the  defendant  and  his  partners  according  to  the  practice  of  the  court  had  expired,  and 
was  made  ex  parte,  and  without  any  previous  summons,  was  bad ;  for,  that  it  was  consistent 
with  the  order  that  the  time  for  rendering  would  have  expired  before  the  time  limited  by  that 
order  for  the  defendant  and  his  partners  to  render ;  and  it  was  no  ground  of  objection  to  the 
order  that  it  was  made  ex  parte,  such  irregularity  (if  any)  not  being  the  proper  subject  of  a 
plea. 

The  declaration  also  alleged  that  the  time  for  rendering  had  been  further  extended,  by  two 
orders  of  Cresswell,  J.,  until  the  fifth  day  of  Michaelmas  term ;  that,  before  that  day  a  rule 
nisi  was  obtained  to  set  aside  the  order  of  Coleridge,  J.,  and  to  enlarge  the  time  to  render, 
by  which  rule  the  proceedings  in  the  original  action  and  against  the  bail  were  stayed ;  and 
that  the  defendant  and  his  partners  did  not  render  themselves  within  the  time  mentioned  in  the 
orders,  or  any  of  them,  or  within  any  other  time,  or  in  any  manner  lawfully  directed  by  the 
court,  or  any  judge  thereof.  Plea,  that  the  first  order  was  made  before  the  Ume  of  the  ren- 
der of  the  defendant  and  his  partners  according  lo  the  practice  of  the  court ;  that  the  aubae- 
▼OL.  n.  30  U  2 
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quent  oxden,  and  the  rule  nun,  were  respectively  made  before  the  expiration  of  the  extended 
times  for  rendering;  that,  on  cause  being  shown  against  the  rule  nisi,  the  court  ordered 
«'  that  the  defendant  and  his  partners,  and  their  bail  or  sureties,''  should  have  ten  days  fur« 
ther  time  to  render;  and  that,  before  the  •expiration  of  the  ten  days,  they  did  render: — Held^ 
a  good  plea,  on  the  ground  that  the  rule  nisi  staying  the  proceedings,  preserved  the  jurisdic- 
tion of  the  court  to  grant  the  further  extension  of  the  time. 

The  defendant  further  pleaded  that  an  action  had  already  been  brought  by  the  plaintiff  againal 
the  defendant  and  his  partners  before  the  execution  of  the  bond,  to  recover  the  debt  in  the 
condition  mentioned ;  that  that  action  was  still  pending,  and,  that  the  present  action  was  not 
commenced  until  after  the  execution  of  the  bond : — Heldf  bad. 

Held  also,  that  the  bankruptcy  and  certificate  of  the  defendant  and  his  partners  after  the  com- 
nuncement  of  the  action  in  which  the  judgment  was  obtained,  but  before  judgment,  furnished 
no  answer  to  an  action  upon  the  bond ;  the  demand  arising  thereon  not  being  a  debt  (con- 
tingent or  otherwise)  provable  under  the  fiat,  by  virtue  of  any  of  the  provisions  of  the  6  G.  4, 
cl6. 

Debt,  on  a  bond  given  by  the  defendant  and  others  under  the  I  &  2 
Vict.  c.  110,  s.  8. 

The  declaration  stated  that  the  defendant,  on  the  9th  of  April,  1842,  by 
•^81  ^^^  certain  writing  obligatory,  sealed  *with  his  seal,  became  held 
and  firmly  bound  unto  the  plaintiff  in  2700/.,  to  be  paid,  &c.,  and 
that  such  writing  obligatory  was  and  is  subject  to  a  certain  condition 
thereunder  written,  whereby — after  reciting  that  the  plaintiff  had,  under 
the  provisions  of  a  statute  made  and  passed  in  the  first  and  second  years 
of  the  reign  of  her  present  majesty  Queen  Victoria,  (thereby  meaning  a 
certain  statute  made  and  passed  in  a  parliament  holden  in  the  first  and 
*^fiQ1  second  years  of  the  said  reign,)  filed  an  *affidavit  in  her  majesty's 
^  court  of  bankruptcy,  to  the  effect  that  a  certain  debt  amounting 
to  1650/.  was  justly  due  to  him  from  the  defendant  and  D.  W.  Acraman, 
A.  J.  Acraman,  T.  Holroyd,  and  W.  Morgan,  and  that  the  defendant  and  the 
said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan  were,  as  he  the 
plaintiff  verily  believed,  traders  within  the  meaning  of  the  laws  then  in 
force  concerning  bankrupts ;  and  also  reciting  that  the  plaintiff  had,  on 
the  23d  of  March,  in  the  year  aforesaid,  caused  each  of  them,  the  defend- 
ant and  the  said  A.  J.  Acraman  respectively,  to  be  personally  served  with 
a  copy  of  such  affidavit,  and  with  a  notice  in  writing  requiring  immediate 
payment  of  such  alleged  debt  of  1650/.  and  the  bankers'  commission 
and  interest  due  thereon,  and  that  the  plaintiff  had  also,  on  the  24th  of 
March,  in  the  year  aforesaid,  caused  the  said  Morgan  to  be  personally 
served  with  a  copy  of  such  affidavit,  and  with  a  like  notice ;  and '  also 
reciting  that  J.  0.  Bridges  and  J.  A.  Ballantine  had  agreed  to  join  the 
defendant  and  the  said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and 
Morgan  in  the  said  writing  obligatory,  subject  to  the  condition  for  mak- 
ing the  same  void  as  thereinafter  written,  as  sureties  for  the  defendant 
and  the  said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan — 
the  condition  of  the  WTiting  obligatory  was  declared  to  be,  that,  if  the  de- 
fendant and  the  said  D.>JV.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Mor- 
gan, Bridges,  and  Ballantine,  or  any  of  them,  their  or  his  heirs,  execu- 
tors, or  administrators,  should  pay,  or  cause  to  be  paid,  to  the  plaintiff, 
his  executors,  administrators,  or  assigns,  such  sum  or  sums  as  should  be 
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recovered  in  any  action  or  actions  which  then  had  been,  or  thereafter 
should  be,  brought  for  recovery  of  the  said  alleged  debt,  together  with 
such  costs  as  should  be  given  in  the  same ;  or,  if  the  defendant  and  the 
said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan  should  ren- 
der themselves  to  the  •custody  of  the  jailer  of  the  court  in  which  ~  rmo-jri 
such  action  or  actions  had  been,  or  might  be,  brought,  according 
to  the  practice  of  such  court  or  courts,  or  tvithin  such  time,  and  in  such 
manner  as  the  said  court  or  courts,  or  any  judge  thereof  respectively,  should 
directy  after  judgment  should  have  been  recovered  in  such  action  or  ac- 
tions— then  the  writing  obligatory  to  be  void,  &c. :  Averment,  that  after- 
wards, and  after  the  making  of  the  said  writing  obligatory  and  condition, 
to  wit,  on  the  15th  of  July,  in  the  year  aforesaid,  a  certain  action  was 
commenced  by  the  plaintiff  against  the  defendant  and  the  said  D.  W.  Acra- 
man, A.  J.  Acraman,  Holroyd,  and  Morgan,  in  H.  M.  court  of  Exche- 
quer at  Westminster,  for  the  recovery  of  the  debt  in  the  said  condition 
mentioned,  together  with  such  costs  of  the  plaintiff  as  should  be  given  in 
the  same ;  and  that  such  proceedings  were  thereupon  had  in  the  said  ac- 
tion, by  and  at  the  suit  of  the  plaintiff  against  the  defendant  and  the  said 
D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan,  in  the  said  court 
of  Exchequer,  that  afterwards,  to  wit,  on  the  12th  of  August,  in  the  year 
aforesaid,  the  plaintiff,  by  the  consideration  and  judgment  of  the  last- 
mentioned  court,  recovered  against  the  defendant  and  the  said  D.  W. 
Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan,  the  sum  of  1698/.  5*., 
which  in  and  by  the  last-mentioned  court  was  then  adjudged  to  the  plain- 
tiff for  his  damages  which  he  had  sustained,  as  well  on  occasion  of  the 
not  performing  by  the  defendant  and  the  said  D.  W.  Acraman,  A.  J.  Ac- 
raman, Holroyd,  and  Morgan,  of  a  certain  promise  then  lately  made  by 
the  defendant  and  the  said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and 
Morgan,  to  the  plaintiff,  as  for  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended  ;  and  that  thereof  the  defendant  and  the 
said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan,  were  con- 
victed ;  that  the  sum  of  1650/.,  parcel  of  the  sum  of  1698/.  5^.     [#071 
*so  recovered  as  aforesaid,  was  and  is  the  debt  in  the  condition 
mentioned,  and  is,  together  with  the  sum  of  33/.  lis.  6d.  interest  upon  the 
said  sum  of  1650/.,  the  amount  which  in  and  by  the  last-mentioned  court 
was  adjudged  to  the  plaintiff  for  his  damages  by  him  sustained  on  occasion 
of  the  not  performing  of  that  promise,  and  that  the  sum  of  14/.  135.  6(/., 
residue  of  the  said  sum  of  1G98/.  55.,  was  the  amount  of  damages  ad- 
judged to  the  plaintiff  in  and  by  the  last-mentioned  court,  for  his  costs 
and  charges  by  him  about  his  suit  in  that  behalf  expended ;  and  that  of 
all  the  several  premises  the  defendant,  before  the  commencement  of  the 
suit,  to  wit,  on  the  13th  of  August,  in  the  year  aforesaid,  had  notice :  that 
the  defendant  and  the  said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd, 
and  Morgan  did  not,  nor  did  any  of  them,  or  any  of  their  heirs,  executors^ 
or  administrators,  nor  did  the  said  Bridges  and  Ballantine,  or  either  of 
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them,  their  or  any  or  either  of  their  heirs,  executors,  or  administrators,  at 
any  time  before  the  commencement  of  this  suit,  pay,  or  cause  to  be  paid, 
to  the  plainiiiT  the  said  sum  of  1698/.  5^.  so  recovered  as  aforesaid,  or 
any  part  thereof,  according  to  the  form  and  effect  of  the  said  condition :  that, 
after  the  recovery  of  the  said  judgment,  to  wit,  on  the  19th  of  August,  1842, 
a  certain  order  was  duly  made  in  the  last-mentioned  cause,  on  the  applica- 
tion of  the  plaintiff,  by  the  Hon.  Sir  J.  T.  Coleridge,  knt.,  one  of  the  jus- 
tices of  the  court  of  Queen's  Bench,  by  which  order  the  said  Sir  J.  T. 
Coleridge,  so  being  such  justice  as  aforesaid,  ordered  that  the  defendant 
and  the  said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan  should 
surrender  themselves  to  the  custody  of  the  marshal  of  the  Queen's  prison 
within  ten  days  after  service  of  a  copy  of  that  order  on  the  defendant  and 
the  said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan,  and  on 
*3721     ^^^  ^^^^  Bridges  and  Ballantine ;  and  that  a  copy  of  the  said  *or- 

der  was  afterwards,  to  wit,  on  the  20th  of  August,  1842,  duly 
served  on  the  defendant  and  the  said  A.  J.  Acraman,  Holroyd,  and  Mor- 
gan, and  the  said  Bridges  and  Ballantine,  and  that  a  copy  of  the  said 
order  was  afterwards,  to  wit,  on  the  23d  of  August,  1842,  duly  served  on 
the  said  D.  W.  Acraman :  that,  ten  days  after  service  of  a  copy  of  the 
said  order  on  the  defendant  and  the  said  D.  W.  Acraman,  A.  J.  Acra- 
man, Holroyd,  and  Morgan,  and  on  the  said  Bridges  and  Ballantine, 
had,  before  the  commencement  of  the  suit,  long  elapsed  ;  that,  afler 
wards,  and  after  the  recovery  of  the  said  judgment,  to  wit,  on  the  26th 
of  August,  1842,  the  Hon.  Sir  C.  Cresswell,  knt.,  one  of  the  justices 
of  the  court  of  Common  Pleas  at  Westminster,  did  make  a  certain  other 
order  in   the   last-mentioned   cause,  and    that    by   the   last-mentioned 
order  the  said  Sir  C.  Cresswell,  so  being  such  justice  as  aforesaid, 
did  order  that  the  time  for  the  defendant  and  the  said  D.  W.  Acra- 
man, A.  J.  Acraman,  Holroyd,  and  Morgan  to  render  in  that  cause, 
should  be  enlarged  for  a  week,  and  that  the  further  hearing  of  a  certain 
summons  to  set  aside  the  said  order  of  the  Hon.  Mr.  Justice  Coleridge, 
for  the  defendant,  and  the  said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd, 
and  Morgan  to  render,  should  be  adjourned  until  the  2d  of  ^September, 
1842 :  that,  on  the  2d  of  September,  1842,  a  certain  other  order  was 
made  in  the  last-mentioned  action,  by  the  said  Sir  C.  Cresswell,  so 
being  such  justice  as  aforesaid,  and  that,  by  the  last-mentioned  order^tbe 
said  Sir  C.  Cresswell  did  order  that  the  time  for  surrendering  the  de- 
fendant and  the  said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and 
Morgan  should  be  enlarged  until  the  fifth  day  of  the  then  next  Michael- 
mas term,  without  prejudice  to  the  right  of  the  bondsmen  to  render  the 
defendant  and  the  said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and 
Morgan  in  the  mean  time,  or  to  the  right  of  the  plaintiff  to  treat  the  bond 
*3731     ^^  *forfeited :  that,  afterwards,  to  wit,  on  the  4th  of  November, 

Michaelmas  term,  6  Vict.  1842,  a  certain  rule  was  made  by  the 
court  of  Exchequer  in  the  last-mentioned  action,  and  that  by  such  rule 
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it  was  ordered  that  the  plaintiff  should  show  cause  on  Wednesday,  the 
9th  day  of  November  then  instant,  why  the  said  order  of  Coleridge,  J., 
and  all  proceedings  thereupon  had,  should  not  be  set  aside,  with  costs  to 
be  paid  by  the  plaintiff,  together  with  the  costs  of  the  proceedings  before 
Cbesswell,  J.,  in  relation  to  the  said  order,  (being  the  proceedings  here- 
inbefore in  that  behalf  mentioned,)  and  of  that  application,  or  why  the 
defendants  (thereby  meaning  the  defendants  in  the  last-mentioned  action) 
should  not  have  a  fortnight  after  judgment  pronounced  on  that  rule,  or 
such  other  time  as  the  court  should  order  in  that  behalf,  to  render  them- 
selves into  custody  as  to  the  last-mentioned  action,  in  discharge  of  their 
bail ;  and  why  all  proceedings  upon  the  bond  should  not  be  set  aside,  with 
costs ;  and  that,  in  the  mean  time,  all  proceedings  in  the  last-mentioned 
cause,  and  against  the  defendant's  bail,  should  be  stayed,  upon  notice 
of  that  rule  being  given  to  the  plaintiff,  his  attorney  or  agent :  that  neither 
the  now  defendant  nor  the  said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd, 
and  Morgan,  nor  any  of  them,  rendered  themselves  or  himself  to  the  cus- 
tody of  the  jailer  of  the  said  court  of  Exchequer,  according  to  the  prac- 
tice of  the  same  court,  or  within  the  time  mentioned  in  the  said  orders,  or 
any  of  thena,  after  judgment  had  been  so  recovered  as  aforesaid,  or  within 
any  other  time,  or  in  any  manner  lawfully  directed  by  the  same  court,  or 
any  judge  thereof,  after  judgment  had  been  so  recovered  as  aforesaid,  and 
according  to  the  form  and  effect  of  the  said  condition,  but  wholly  neg- 
lected, omitted,  and  refused  so  to  do;  and  that  the  condition  of  the  said 
writing  obligatory  was  and  remained  wholly  unperformed,  contrary  to  the 
•form  and  effect  of  the  said  writing  obligatory,  and  of  the  said     r»q74 
condition  thereof:  'per  quod  actio  accrevity  &c. :  profert  of  the     *■ 
writing  obligatory,  &c. 

Second  plea — ^that,  after  the  recovery  of  the  judgment  in  the  declaration 
mentioned,  and  before  the  commencement  of  the  suit,  no  writ  of  capias 
ad  satisfaciendum  was  sued  or  prosecuted  out  of  the  said  court  of  Exche- 
quer against  the  defendant  and  the  said  D.  W.  Acraman,  A.  J.  Acra- 
man, Holroyd,  and  Morgan,  or  any  of  them,  upon  the  said  judgment,  and 
relumed  in  the  said  court — verification. 

Fourth  plea — that  the  order  so  made  by  Coleridge,  J.,  as  in  the  decla- 
ration mentioned,  was  made  before  the  time  for  rendering  the  defendant 
and  the  said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan,  in 
the  action  so  commenced  against  them  as  in  the  declaration  mentioned, 
according  to  the  practice  of  the  said  court  of  Exchequer,  had  expired  or 
elapsed;  and  that  the  said  order  was  made  ex  partCy  on  the  application 
of  the  plaintiff,  and  without  any  previous  summons  of,  or  any  previous 
notice  to  the  defendant  and  the  said  D.  W.  Acraman,  A.  J.  Acraman, 
Holroyd,  and  Morgan,  or  any  of  them,  or  any  agent,  attorney,  or  solicitor 
of  them,  or  any  of  them — verification. 

Fifth  plea — that  the  said  order  was  so  made  by  Coleridge,  J.,  as 
aforesaid,  before  the  time  for  rendering  the  defendant,  the  said  D.  W. 
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Acraman,  A.  J.  Acraman,  Holroyd  and  Morgan,  in  the  said  action, 
according  to  the  course  and  practice  of  the  court  in  which  the  same  was 
so  brought  as  aforesaid,  had  expired  or  elapsed  ;  and  that,  after  the  making 
of  the  said  order  by  Coleridge,  J.,  as  in  the  declaration  mentioned,  and 
before  the  said  ten  days  after  the  service  of  the  said  copy  of  the  said 
order  as  in  the  declaration  mentioned  had  expired  or  elapsed,  the  said 
order  stated  in  the  declaration  to  have  been  first  made  byCaEsswELL,  J., 
"^3751     ^^^  made  by  him  *as  in  the  declaration  mentioned,  to  wit,  on  the 

day  and  year  in  that  behalf  aforesaid  ;  and  that  afterwards,  and 
before  the  expiration  of  the  time  given  and  appointed  in  and  by  the  last- 
mentioned  order,  for  the  making  of  the  said  render  as  therein  and  in  the 
declaration  mentioned,  the  order  stated  in  the  declaration  to  have  been 
secondly  made  by  Cresswell,  J.,  was  made  by  him,  then  being  such 
justice  as  aforesaid,  as  in  the  declaration  mentioned,  to  wit,  on  the  day 
and  year  in  that  behalf  aforesaid;  and  that  afterwards,  and  before  the 
said  fifth  day  of  Michaelmas  term,  the  rule  so  made  by  the  court  of 
Exchequer  as  in  the  declaration  mentioned,  was  made  by  the  said  court, 
to  wit,  on  the  day  and  year  in  that  behalf  aforesaid :  that  afterwards,  and 
within  a  reasonable  time  for  that  purpose,  to  wit,  on  the  day  and  year  last 
aforesaid,  notice  of  the  said  rule  was  given  to  the  plaintiff,  as  in  and  by 
the  same  directed,  and  according  to  the  course  and  practice  of  the  said 
court;  and  that  afterwards,  in  Michaelmas  term,  1842,  to  wit,  on  the  24th 
of  November,  in  the  year  aforesaid,  cause  was  shown  against  the  said 
rule,  and  the  said  rule  and  matters  therein  contained  were  argued  and 
discussed  before  the  court  aforesaid,  according  to  the  course  and  practice 
of  the  last-mentioned  court ;  and  the  said  court  did,  thereupon,  by  a  cer- 
tain other  rule  then  duly  made  according  to  the  course  and  practice 
theteof,  among  other  things,  order  and  direct  that  the  now  defendant  and 
the  said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan,  and  their 
bail  or  sureties,  Bridges  and  Ballantine,  should  have  ten  days  from  the  day 
of  the  making  of  the  rule  now  in  recital,  to  render  the  now  defendant,  the 
said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan,  in  the  action 
so  brought  against  them  as  aforesaid:  that  afterwards,  and  before  the 
commencement  of  this  suit,  and  before  the  expiration  often  days  from  the 
making  of  the  last-mentioned  rule,  and  within  the  time  for  that  purpose 
**i761     *therein  limited  and  appointed,  as  aforesaid,  to  wit,  on  the  28th  of 

•November  in  the  year  aforesaid,  the  now  defendant,  the  said  D. 
W.  Acraman,  A.  J.  Acraman,  Holroyd,*and  Morgan,  did,  and  each  and  every 
of  them  did  respectively,  render  themselves  to  the  custody  of  the  jailer  of 
the  said  court,  as  in  and  by  the  last- mentioned  rule  was  directed  and  or- 
dered, and  according  to  the  form  and  effect,  true  intent  and  meaning  of 
the  said  condition — verification. 

Sixth  plea — that,  after  the  making  of  the  wrUing  obligatory  in  the  decla^ 
ration  mentioned^  to  wit,  on  the  10th  of  June,  1842,  and  from  thence 
continually,  &c.,  the  defendant  and  the  said  D.  W.  Acraman  and  A.  J 
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Acraman  were  dealers,  chapmen,  and  co-partners,  and  traders  according 
to  and  within  the  true  intent  and  meaning  of  the  statutes  concerning 
bankrupts  then  in  force,  and  became  indebted  to  certain  persons  in  the 
sum  of  100/.  and  upwards,  and,  being  such  traders,  and  so  indebted, 
committed  acts  of  bankruptcy ;  that  a  fiat  issued  against  them,  under 
which  they  were  duly  declared  bankrupts ;  that  the  defendant  and  D. 
W.  Acraman  and  A.  J.  Acraman,  having  duly  surrendered  and  submitted 
themselves  to  be  examined  under  the  fiat,  afterwards,  and  (ifter  the  re- 
covery  of  the  judgment  in  the  declaration  mentioned^  to  wit,  on  the  22d  of 
August,  1842,  obtained  their  certificates,  and  that  the  same  were  duly 
allowed  and  confirmed  by  the  court  of  Review ;  and  that  the  several 
events  in  this  plea  before  mentioned  took  place,  and  the  said  certificates 
were  obtained,  allowed,  and  confirmed  as  aforesaid,  before  the  com- 
mencement of  this  suit,  and  before  the  issuing  and  return  of  any  capias 
ad  satisfaciendum  at  the  suit  of  the  plaintiff  against  the  defendant  and 
the  said  D.  W.  Acraman,  and  A.  J.  Acraman,  or  any  of  them,  upon  the 
said  judgment,  and  before  any  render  of  the  defendant  and  the  said  D. 
W.  Acraman  and  A.  J.  Acraman,  or  any  of  them,  at  any  time  or  in 
*any  manner,  had  been  directed  or  ordered  by  the  said  court  of  r*q77 
Exchequer,  or  any  judge  thereof,  and  before  the  time  for  the  de-  *• 
fendant  and  the  said  D.  W.  Acraman  and  A.  J.  Acraman,  or  any  of 
them,  to  render  themselves,  or  any  of  them,  to  the  custody  of  the  jailer 
of  the  said  court  of  Exchequer,  according  to  the  practice  thereof,  had 
elapsed,  and  before  any  breach  or  non-performance  of  the  said  condition, 
or  any  part  thereof — verification. 

Seventh  plea — that,  before  the  making  of  the  writing  obligatory,  and 
long  before  the  commencement  of  the  action  in  the  declaration  men- 
tioned, to  wit,  on  the  30th  of  March,  1842,  a  certain  action  was  com- 
menced by  the  plaintiff  against  the  defendant  and  the  said  D.  W.  Acra- 
man, A.  J.  Acraman,  Holroyd,  and  Morgan,  in  the  court  of  Exchequer, 
for  the  recovery  of  the  same  identical  debt  in  the  condition  mentioned, 
together  with  such  costs  of  the  plaintiff  as  should  be  given  in  the  same ; 
and  that  the  said' action  then,  and  from  thence  until  and  at  the  time  of 
the  making  of  the  said  writing  obligatory,  was,  and  from  thence  had  been 
and  was  still  pending  in  the  said  court  of  Exchequer,  and  that  the  plain- 
tiff could  and  might  have  recovered,  and  may  recover,  in  the  last-men- 
tioned action  the  debt  in  the  condition  of  the  said  writing  obligatory 
mentioned  ;  that,  at  the  time  of  the  making  of  the  said  writing  obliga- 
tory, the  action  in  the  declaration  mentioned  had  not  been  commenced ; 
and  that  the  said  writing  obligatory  was  then  meant  and  intended  by  the 
several  parties  thereto,  to  apply,  and  did  apply,  to  the  action  so  com- 
menced by  the  plaintiff  as  in  that  plea  mentioned,  and  was  not  by  the 
said  parties,  or  any  of  them,  meant  or  intended  to  apply,  and  did  not 
apply,  to  the  action  so  commenced,  and  in  which  judgment  was  so  ob- 
tained, as  in  the  declaration  mentioned — ^verification. 
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^r.^c^'t  Eighth  plea — that,  after  the  making  of  the  said  *\vriting  obliga- 
•*  tory,  to  wit,  on  the  15th  of  June,  1842,  and  from  thence  continu- 
ally, &c.,  the  defendant  and  the  said  D.  W.  Acraman,  A.  J.  Acraman,  Hol- 
royd,  Morgan,  and  J.  N.  Franklyn,  were  ship-builders,  boiler-makers,  engi- 
neers, dealers,  chapmen,  and  co-partners,  and  traders,  according  to,  and 
within  the  true  intent  and  meaning  of,  the  statutes  concerning  bankrupts 
then  in  force,  and  became  indebted  to  certain  persons  in  the  sum  of  100/.  and 
upwards,  and  being  such  traders,  and  so  indebted,  committed  acts  of  bank- 
ruptcy; that  a  fiat  issued  against  them  on  the  16th  of  June,  1842,  under 
which  they  were  duly  declared  bankrupts;  and  that  the  now  defendant, 
D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan,  having  duly 
surrendered  and  submitted  themselves  to  be  examined  under  the  fiat, 
afterwards,  and  after  the  recovery  of  the  judgment  in  the  declaration 
mentioned,  to  wit,  on,  &c.,  obtained  their  certificates,  which  were  duly 
allowed  and  confirmed  by  the  court  of  Review.  The  plea  then  concluded 
with  the  same  averment  that  the  sixth  plea  concluded  with,  and  with  a 
verification. 

To  these  several  pleas  the  plaintiff  demurred  specially,  assigning  the 
following  causes : 

As  to  the  second  plea — that  it  was  not  competent  to  the  defendant  to 
plead  to  the  declaration  in  this  action,  that  no  writ  of  capias  ad  satisfacien- 
dum had  been  and  was  sued  or  prosecuted  out  of  the  court  of  Exchequer 
against  the  defendant  and  the  said  D.  W.  Acraman,  A.  J.  Acraman,  Hol- 
royd, and  Morgan,  or  any  of  them,  and  that  notwithstanding  such  matter 
so  pleaded,  the  plaintiff  was  entitled  to  recover  in  this  action;  that  the 
defendant  and  the  said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and 
Morgan  could  and  might  and  ought  to  have  rendered  themselves  in  the 
said  action  by  and  at  the  suit  of  the  plaintiff,  although  no  capias  ad  satis- 
yn^gi  Jadendum  had  been  issued;  and  that  the  second  plea  'neither 
confessed  nor  avoided  the  matters  alleged  in  the  declaration. 

As  to  the  fourth  plea — that,  if  the  order  in  the  fourth  plea  mentioned, 
which  was  make  by  Coleridge,  J.,  as  in  the  declaration  mentioned,  and 
authorized  by  him,  were  at  any  time  open  to  any  objection  in  point  of 
practice,  that  the  said  order  was  made  without  any  summons  or  notice, 
as  in  the  fourth  plea  jnentioned,  such  objection  could  only  have  been 
made  the  subject  of  proceedings  in  the  court  in  which  the  judgment  was 
given  under  which  the  render  ought  to  have  been  made  ;  that  it  must  be 
presumed  that  Coleridge,  J.,  had  authority  to  make  a  valid  order ;  that 
it  was  not  essentially  necessary  that  any  summons  or  notice  should  have 
been  made  as  a  foundation  for  the  said  order,  more  especially  as  the 
order  in  the  fourth  plea  mentioned  was,  and  operated  on  service  thereof 
itself,  as  a  notice  for  the  render  in  the  fourth  plea  mentioned  ;  that,  if  i^ 
were  necessary,  in  point  of  practice,  to  issue  a  sumihons  or  give  notice 
as  in  the  fourth  plea  mentioned,  the  practice  in  such  cases  should  have 
been  specially  stated ;  that  the  allegations  in  the  fourth  plea  relate  io 
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matters  of  practice,  and  ought  not  to  have  been  stated  in  pleading  ;  and 
that  the  fourth  plea  ought  to  have  concluded  to  the  country. 

As  to  the  fifth  plea — that  it  appears  in  or  by  the  declaration,  that,  so 
long  ago  as  on  the  12th  of  August,  1842,  the  plaintiff,  by  the  consideration 
and  judgment  of  the  court  of  Exchequer,  recovered  against  the  defendant 
and  the  said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan,  the 
sums  therein  in  that  behalf  mentioned,  and  that  the  defendant  had  not, 
nor  had  the  said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan, 
Bridges,  and  Ballantine,  or  any  of  them,  paid  or  caused  to  be  paid  to  the 
plaintiff  the  sums  therein  in  that  behalf  mentioned,  nor  did  the  now  de- 
fendant and  *the  said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,     r*ooA 
and  Morgan,  or  any  of  them,  render  themselves  or  himself  to  the     *■ 
custody  of  the  jailer  of  the  court  of  Exchequer,  according  to  the  practice 
of  the  same  court,  or  within  any  time,  or  in  any  manner,  directed  by  the 
same  court  or  any  judge  thereof,  after  judgment  recovered  in  the  said 
action,  and  yet  it  nowhere  appears  in  and  by  the  said  fifth  plea  that  the 
said  sums,  or  any  of  them,  have  been  paid,  or  that  the  said  renders,  or 
any  o£  them,  were  or  was  made  in  due  time,  or  that,  by  the  said  order 
of  GoLEBmcE,  J.,  it  was  ordered  that  the  defendant  and  the  said  D.  W. 
Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan,  should  surrender  them- 
selves to  the  custody  of  the  marshal  of  the  Queen^s  prison  within  ten  days 
after  service  of  a  copy  of  that  order  on  them  and  on  Bridges  and  Ballan- 
tine, which  order  was  served  as  in  the  declaration  mentioned,  and  which 
order  was  final  as  to  the  render  of  the  defendants  therein  mentioned ; 
and  that  it  was  only  competent  to  the  court  of  Exchequer  sitting  in  Ban- 
co to  have  rescinded  or  altered  that  order ;  and  that,  before  such  court 
was  held,  the  forfeiture  of  the  condition  in  the  declaration  mentioned  had 
occurred  and  did  occur  by  the  lapse  of  the  ten  days  therein  mentioned 
without  any  render  having  been  made,  and  the  defendant  thereby  became 
liable  as  in  the  declaration  mentioned ;  that,  if  the  last-mentioned  order 
was  not  final,  the  payment  or  the  render  should  have  been  made  on  the 
fifth  day  of  Michaelmas  term,  1842,  according  to  the  last  order  of  Cress- 
WELL,  J.,  made  on  the  2d  of  September,  1842 ;  and  the  rule  of  the  court 
of  Exchequer  made  on  the  4th  of  November,  1842,  did  not  enlarge  the 
time  for  the  render  of  the  defendant  and  of  the  said  D.  W.  Acraman,  A 
J.  Acraman,  Hoh-oyd,  and  Morgan,  or  in  any  manner  dispense  with  the 
necessity  of  a  render  within  the  period  mentioned  in  the  last  order  ojf 
Cresswell,  J. ;  that  it  was  not  competent  to  the  *court  of  Exche-     r*oo| 
quer  to  make  such  rule  as  in  the  said  fifth  plea  mentioned,  with-     ** 
out  the  same  being  authorized  by  some  course  of  practice  of  the  said 
court ;  that  there  did  not  appear,  in  or  by  the  fifth  plea,  any  legal  ground 
or  reason  for  making  the  said  rule,  and  that  it  did  not  appear,  in  or  by 
the  fifth  plea,  that,  by  the  practice  of  the  court  of  Exchequer,  such  a  rule 
could  be  legally  made,  nor  is  the  practice  of  the  court  of  Exchequer  in 
that  behalf  specially  stated,  as  it  should  have  been ;  that  the  fifth  plea 
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was  an  argumentative  mode  of  stating  that  the*  defendant  and  the  said 
D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan  had  rendered 
themselves  into  custody ;  and  that  the  fifth  plea  should  have  concluded  to 
the  country,  and  not  to  the  court. 

As  to  the  sixth  plea — ^that  the  bankruptcy  and  certificate  of  the  defend- 
ant and  the  other  persons  in  that  behalf  in  the  sixth  plea  mentioned,  fur- 
nished no  answer  or  defence  to  the  facts  and  cause  of  action  stated  in  the 
declaration,  and  that,  notwithstanding  the  bankruptcy  and  certificate  of 
the  defendant,  he  was  liable  to  pay  the  sum  of  money  in  the  condition 
of  the  said  writing  obligatory  mentioned,  and  so  recovered  as  aforesaid, 
or  make  such  render  to  custody  as  therein  mentioned ;  that  it  was  not 
expressed,  nor  did  it  appear,  in  or  by  the  sixth  plea,  that  the  said  D.  W. 
Acraman  submitted  himself  to  be  examined  upon  oath  touching  the  dis- 
closure and  discovery  of  the  estate  and  effects  of  the  defendant  and  A.  J. 
Acraman,  or  either  of  them,  by  and  before  the  commissioners,  or  any  of 
them ;  that  it  should  have  been  distinctly  and  expressly  averred  that  the 
said  D.  W.  Acraman  had  been  so  examined  upon  oath  touching  the  dis- 
closure of  the  estate  and  effects  of  the  defendant  and  the  said  A.  J.  Acra- 
man and  each  and  every  of  them ;  that  it  did  not  appear,  in  or  by  the 
sixth  plea,  that  the  defendant  and  A.  J.  Acraman  submitted  themselves 
00001  to  be  examined  upon  oath  touching  the  disclosure  *and  discovery 
^  of  the  estate  and  effects  of  the  defendant  and  the  said  D.  W. 
Acraman,  or  either  of  them,  by  and  before  the  commissioners  by  the  saiii 
fiat  authorized,  or  any  of  them ;  and  that  the  certificate  in  that  plea  men> 
tioned  was,  by  means  of  the  premises,  \Vholly  void. 

As  to  the  seventh  plea — that  the  facts  stated  in  the  said  seventh  plea 
constitute  no  answer  or  defence  to  the  facts  and  cause  of  action  stated  in 
the  declaration ;  that  the  said  seventh  plea  amounts  to  a  plea  that  another 
action  was  brought  by  the  plaintiff  against  the  defendant  and  the  said 
D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan,  and  is  pending, 
which  is  matter  which,  if  pleadable,  should  have  been  pleaded  in  abate- 
ment and  not  in  bar,  and  that  a  plea  containing  such  matter  should  have 
concluded,  not  only  with  a  verification,  but  with  a  prayer  of  judgment  of 
the  writ  in  this  suit,  and  of  the  declaration  thereon  founded,  and  also  a 
prayer  that  the  same  might  be  quashed ;  that  the  condition  in  the  decla- 
ration mentioned  is,  for  the  payment  by  the  now  defendant  and  the  said 
D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan,  Bridges,  and 
Ballantine,  or  any  of  them,  or  their  or  his  heirs,  executors,  or  administra- 
tors, to  the  plaintiff,  of  such  sum  or  sums  as  should  be  recovered  in  any 
action  or  actions  which  had  been  at  the  time  of  the  making  of  the  said  writ- 
ing obligatory  and  condition,  or  which  thereafter  should  be,  brought  for 
recovery  pf  the  said  debt  and  costs,  or  render  themselves  as  in  the  said 
condition  is  contained ;  and  that  it  should  have  been  specially  stated  how 
the  action  in  the  said  seventh  plea  mentioned  was  pending  %t  ^he  time  when 
the  said  seventh  plea  was  pleaded. 
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As  to  the  eighth  plea— ^that  the  bankruptcy  and  certificate  of  the  defend- 
ant and  of  the  said  other  persons  in  that  behalf  in  the  said  eighth  plea 
mentioned,  furnished  no  answer  or  defence  to  the  facts  and  cause  of  ac-> 
tion  stated  in  the  declaration,  and  that  ^notwithstanding  the  bank-  r^ooo 
ruptcy  and  certificate  of  the  defendant,  he  was  liable  to  pay  the  '- 
sum  of  money  in  the  said  condition  mentioned,  and  so  recovered  as  afore- 
said, or  make  such  render  to  custody  as  therein  mentioned ;  that  it  did 
not  appear  in  and  by  the  said  eighth  plea,  that  the  said  D.  W.  Acraman 
ever  submitted  himself  to  be  examined  upon  oath  touching  the  disclosure 
and  discovery  of  the  estate  and  effects  of  the  last-mentioned  other  bank- 
rupts by  and  before  the  commissioners  by  the  said  fiat  authorized,  or  any 
of  them ;  that  it  should  have  been  distinctly  and  expressly  averred  that 
the  said  D.  W.  Acraman  had  submitted  himself  to  be  from  time  to  time 
examined  upon  oath  touching  the  disclosure  and  discovery  of  the  estate 
and  effects  of  the  said  A.  J.  Acraman,  Holroyd,  and  Morgan,  and  J.  N. 
Franklyn,  and  each  and  every  of  them  ;  that  it  did  not  appear  in  or  by 
the  eighth  plea,  that  the  now  defendant  and  the  said  A.  J.  Acraman,  Hol- 
royd, and  Morgan,  submitted  themselves  to  be  examined  upon  oath  touch- 
ing the  disclosure  and  discovery  of  the  estate  and  effects  of  the  now  de- 
fendant, and  of  the  said  D.  W.  Acraman  and  Franklyn,  or.  any  of  them, 
by  and  before  the  commissioners  by  the  said  fiat  authorized,  or  any  of 
them ;  and  that  the  certificate  in  that  plea  mentioned  was  by  means  of 
the  premises  wholly  void. 

The  defendant  joined  in  demurrer.  The  case  was  argued  in  the  last 
Michaelmas  term  .(a) 

Sir  T,  WUdey  Serjt.,  (with  whom  was  Manning,  Serjt.,)  in  support  of 
the  demurrers,  {b)    The  principal  question  to  be  argued  in  this  case  arises 
upon  the  demurrer  to  the  second  plea,  which  presents  for  the  *con-     r»no^ 
sideration  of  the  court  the  construction  to  be  put  upon  the  1  &  2     *- 
Vict.  c.  110,  s.  8.(c)    The  second  plea  proceeds  upon  the  supposition  that 

(a)  Before  Tindal,  C.  J*,  and  Coltman,  Maule,  and  Erie,  Ja. 

(6)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were  substantially  a  repe- 
tition 'of  the  causes  of  demurrer  specially  assigned. 

(c)  Which  enacts,  « that,  if  any  single  creditor,  or  any  two  or  more  creditors,  being  part- 
ners, whose  debt  shall  amount  to  100/.  or  upwards,  or  any  two  creditors  whose  debt  shall 
amount  to  150L  or  upwards,  or  any  three  or  more  creditors  whose  debts  shall  amount  to  200L 
or  upwards,  of  any  trader  within  the  meaning  of  the  laws  now  in  force  respecting  bankrupts^ 
•hall  file  an  affidavit  or  affidavits  in  her  majesty's  court  of  Bankruptcy,  that  such  debt  or  debts 
is  or  are  justly  due  to  him  or  them  respectively,  and  that  such  debtor,  as  he  or  they  verily  be- 
Heve,  is  such  trader  as  aforesaid,  and  shall  cause  him  to  be  served  personally  with  a  copy  of 
SQch  affidavit  or  affidavits,  and  with  a  notice  in  writing  requiring  immediate  payment  of  such 
debt  or  debts ;  and  if  such  trader  shall  not,  within  twenty-one  days  after  personal  service  of 
soch  affidavit  or  affidavits,  and  notice,  pay  such  debt  or  debts,  or  secure  or  compound  for  the 
same  to  the  satis&ction  of  such  creditor  or  creditors^  or  enter  into  a  bond,  in  such  sum 
and  with  such  two  sufficient  sureties  as  a  comnussioner  of  the  court  of  bankruptcy  shall  ap- 
prove of,  to  pay  tuek  turn  or  ttunt  as  lAaU  be  recovered  in  any  action  or  actiont  which  ihall  havi 
Uen  brought  or  ihall  thereafter  be  brought  for  the  recovery  of  the  tame,  together  with  such  costs  as 
shall  be  given  in  the  same,  or  to  render  Mmtelf  to  the  custody  of  the  jailer  of  the  court  in  which 
su  :h  action  shall  have  been  or  may  be  brought,  according  to  the  practice  of  tuch  court,  or  within 
$uch  time  and  in  tuch  manner  om  the  taid  court,  or  any  judge  thereof,  ihaU  direct,  after  judgment 
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no  forfeiture  of  a  bond  given  under  that  statute  could  take  place  unl  il 
he  issuing  of  a  capias  ad  satisfaciendum.  That,  however,  is  a  fallacy. 
The  bond  under  the  statute  is  not  like  a  recognisance  of  bail :  it  is  not  a 
pnjceeding  in  the  cause.  It  was  formerly  taken  for  granted,  that,  in  the 
case  of  bail,  the  ca.  sa,  was  required  by  the  practice  of  the  court.  But^ 
when  the  matter  came  to  be  discussed  and  considered,  a  different  deter- 
mination  prevailed.  In  Sandon  v.  Proctor,  7  B.  &  C.  800,  to  scire  facias 
*'?851     ^^  ^  recognisance  of  bail,  *the  defendant  pleaded  no  ca.  sa.  duly 

■*  issued,  lodged,  and  returned ;  the  plaintiff  replied  a  ca.  sa.  issued, 
and  returned  nan  est  inventus ;  and  a  rejoinder  that  the  ca.  sa.  did  not  lie 
in  the  sheriff's  oflSce  four  days  exclusive  of  the  day  it  was  lodged,  the  re- 
turn day,  and  an  intervening  Sunday,  was  held  bad  on  special  demurrer. 
Bayley,  J.,  there  says:  "The  question  in  this  case  is,  whether  it  is  an 
answer  to  an  action  on  the  recognisance,  for  the  bail  to  say  that  the  capias 
ad  satisfaciendum  sued  out  against  the  principal  had  not  lain  in  the  she- 
riff's office  for  that  period  of  time  which  by  the  rule  of  court  it  ought  to 
have  done  to  charge  the  bail."  And,  after  referring  to  Elliott  v.  Lane, 
1  Wils.  334,  Powell  v.  Taylor,[a)  and  Cherry  v.  Powell,  1  D.  &  R.  50, 
for  the  purpose  of  showing  that  the  irregularity  complained  of  was  not  plead- 
able, the  learned  judge  adds :  «  But  it  is  insisted  that  the  suing  out  of  a  ca. 
sa.  against  the  principal  is  rendered  necessary  only  by  the  rules  and  prac- 
tice of  the  court,  and  that,  as  the  omission  to  sue  out  a  ca.  sa.  is  a  good 
plea,  the  matter  stated  in  the  rejoinder  may  also  be  pleaded.  But  it  seenois 
to  me  that  the  obligation  to  sue  out  a  ca.  sa.  results  by  law  from  the  terms 
of  the  recognisance.  The  language  of  the  condition  of  the  recognisapce 
is,  <  if  the  principal  shall  not  pay  the  damages,  or  render  himself.'  The  lat- 
ter words  <  or  render  himself'  have  been  construed  to  import  that  the  prin- 
cipal is  to  render  in  discharge  of  his  bail  only  when  the  plaintiff  has,  by 
suing  out  a  ca.  sa.,  intimated  an  intention  to  take  the  body  of  the  defend- 
ant." And  LiTTLEDALE,  J.,  says :  <(  It  is  insisted  that  the  suing  out  a  ca. 
sa.  against  the  principal,  in  order  to  fix  the  bail,  is  required  only  by  the 
rule  or  practice  of  the  court.  I  am  of  opinion  that  that  is  rendered 
»*V?fii     *'*6cessary  by  the  recognisance.     The  condition  of  the  recogni- 

^  sance  is,  that  the  defendant  shall  pay  the  damages,  or  render  him- 
self. Now,  if  this  had  been  a  common  contract,  the  principal  would  be 
bound  to  render  within  a  reasonable  time  alter  the  judgment ;  but,  inas- 
much as  the  object  of  the  recognisance  is,  to  secure  to  the  plaintiff  in  the 
action  satisfaction  of  his  judgment,  it  has  been  construed  with  reference 
to  that  object ;  and,  as  the  plaintiff  may,  at  his  election,  sue  out  execu- 
tion either  against  the  property  or  the  person  of  the  defendant,  the  condi- 
tion has  been  held  to  be  satisfied  if  the  principal  be  rendered  within  a 

ftuUl  have  been  rtcooertd  in  iuch  adionf  every  «uch  tnder  ehall  be  deemed  to  haye  oominitted  an 
act  of  bankropCcy  on  the  S2d  day  after  the  serrice  of  lach  aflidaTit  or  affidavits  and  notice,  pro 
▼ided  a  fiat  in  bankruptcy  shall  issne  against  such  trader  within  two  calendar  months  frcwi  the 
filing  of  imch  affidavit  or  affidavits,  bat  not  otherwise." 
(a)  Cited  Tidd's  Practice,  9th  edit  1129. 
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reasonable  time  after  the  plaintiff  has  notified  his  intention  to  nave  execu- 
tion against  the  person  of  the  defendant.     As  long  ago  as  the  38  Eliz.,  it 
"was  held  that  the  render  required  in  the  recognisance  was  to  be  intended 
a  render  upon  process  awarded.     The  suing  out  of  the  process,  therefore, 
is  not  a  matter  required  by  any  rule  or  practice  of  the  court,  but  by  the 
recognisance,  and  on  that  ground  it  is  a  good  plea  that  no  ca.  sa.  issued. 
But  the  recognisance  does  not  require  that  the  ca.  sa,  shall  remain  in  the 
sheriff's  office  four  days  exclusive  of  the  return-day  and  an  intervening 
Sunday,     An  allegation  that  it  has  not  remained  for  that  time  in  the 
sheriff's  office,  shows  that  the  party  has  broken  a  rule  of  the  court,  but  not 
that  the  condition  of  the  recognisance  is  satisfied."     The  recognisance 
of  bail,  being  a  proceeding  in  the  cause  immediately  under  the  cognisance 
of  the  court,  was  peculiarly  subject  to  its  control  and  discretion :  and 
accordingly  the  courts  have  said,  that,  though  the  words  of  the  recogni- 
sance are  absolute,  the  meaning  is  that  the  defendant  shall  render  at  the 
return  of  the  ca,  sa.     This,  however,  is  the  case  of  a  bond  required  by 
the  legislature  to  be  given  in  a  certain  form.     Referring  to  the  language  of 
the  statute,  and  to  that  of  the  bond  itself,  it  will  be  seen  that  there  is  an- 
other mode  in  *which  the  plaintiff  may  give  notice  of  his  election     r*307 
to  require  a  render,  viz.  by  a  judge's  order,  which  gives  every 
intimation  of  that  which  it  was  the  sole  object  of  the  ca,  sa,  to  give. 
[TiNDAL,  C.  J.     The  condition  is,  that  the  principal  debtors  shall  pay,  or 
render  according  to  the  practice  of  the  court,  or  according  to  a  judge's 
order.     The  question  is,  whether  the  words  "  according  to  the  practice 
of  the  court"  do  not  mean,  according  to  the  old  recognised  course,  by 
ca.'sa,]     A  defendant  must  always  render  according  to  the  practice  of 
the  court,  whether  a  ca.  sa.  issues  or  not :  it  was  not  necessary  that  the 
legislature  sbduld  describe  where  the  party  should  go,  and  what  he  was 
to  do,  to  •make  a  render.     The  ca.  sa.  was  considered  necessary  because 
the  construction  put  by  the  courts  upon  the  recognisance  of  bail  was, 
that  it  was  an  obligation  on  the  part  of  the  bail  to  render  their  principal, 
if  the  plaintiff  should  require  a  render;  and  the  only  way  the  plaintiff 
had  of  intimating  his  election  was,  by  issuing  a  ca.  sa.     There  can, 
however,  be  no  reason  for  so  construing  this  statutable  recognisancCi 
which  may  exist  before  any  suit  is  in  existence,  and  consequently  before 
the  court  has  a  scintilla  of  jurisdiction.     It  is  plain  that  the  statute  con- 
templated a  render  different  in  point  of  form  from  that  under  a  recogni- 
sance of  bail.     Under  the  old  practice,  the  courts  were  in  the  habit  of 
extending  the  time  for  the  defendant  to  render,  where  he  was  so  ill  that 
he  could  not  be  safely  moved,  or  where  he  had  become  bankrupt,  and 
was  required  to  be  examined  at  some  distant  place,  and  in  various  other 
cases.     A  render   "  according  to   the  practice  of  the  court"  does  not 
import  all  the  practice  of  the  court  on  the  subject,  but  only  the  form  and 
the  place  o{  render.     The  sureties  in  a  bond  under  this  statute  cannot 
render  the  defendant ;  they  would  be  guilty  of  a  trespass  if  they  did  so : 
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«'?fi81  ^^^'^^  *^  ^^^  sureties,  therefore,  is  immaterial.  [Maule,  J.  •!& 
Owston  V.  CoateSj  10  Ad.  &  E.  193,  the  court  of  Queen's  Bench 
decided  that  the  sureties  might  discharge  them§elves  by  a  render  of  their 
principal.]  The  point  presented  for  the  consideration  of  the  court  in 
that  case  was,  whether,  the  bond  being  for  a  render  of  the  principal 
«  according  to  the  practice  of  the  court,  or  within  such  time  and  in  such 
manner  as  the  court,  or  any  judge  thereof,  should  direct,  a/Ber  judgment 
should  have  been  recovered  in  the  action,"  it  was  competent  to  him,  in 
ease  of  his  sureties,  to  render  himself  before  judgment.  That  being  a 
summary  application,  there  was  no  opportunity  of  questioning  the  deci- 
sion. The  necessity  for  issuing  a  ca,  sa.  clearly  did  not  arise  from  the 
practice  of  the  court,  but  from  the  construction  of  the  recognisance,  over 
which  the  court  could  undoubtedly  exercise  a  greater  degree  of  control 
than  it  can  over  the  construction  of  an  instrument  not  made  under  its 
authority,  but  under  that  of  an  act  of  parliament.  When  the  party  is 
entitled  to  render,  depends  upon  the  form  of  the  bond :  what  is  the 
proper  course  to  be  pursued  in  order  to  obtain  a  render,  depends  upon 
the  practice  of  the  court.  The  bond,  not  requiring  a  ca,  sa,^  but  advert- 
ing to  a  render  pursuant  to  a  judge's  order,  evidently  contemplates  some- 
thing to  be  done  not  according  to  the  practice  of  .the  court.  Every  pur- 
pose of  the  ca,  sa.  is  answered  in  a  much  more  intelligible  and 'efficient 
form  by  a  judge's  order.  The  issuing  of  a  ca.  sa.  for  the  mere  purpose 
of  obtaining  a  return  of  nihil,  is  a  proceeding  not  very  reconcilable  with 
the  dignity  of  the  court,  and  one  that  the  court  will  be  slow  to  apply 
to  the  case  of  a  bond  under  this  statute. 

The  fourth  plea,  in  substance,  states  that  the  order  of  Coleridge,  J., 
was  made  before  the  time  for  rendering  the  defendant  and  his  partners 
mnoqi  according  to  the  practice  *of  the  court  had  expired,  and  was 
made  ex  parte^  and  without  any  previous  summons.  'The  first 
ground  of  defence  presented  by  this  plea  clearly  fails  ;  for,  the  plea  does 
not  show  that  the  time  for  rendering  would  not  have  elapsed  before  the 
expiration  of  the  time  limited  by  the  order  for  the  render,  and  an  order 
extending  the  time  for  rendering  ought  to  be  made  before  the  time 
originally  fixed  for  the  render  has  elapsed.  Here  the  party  had  abundant 
opportunity  to  save  his  bond,  or  to  object  to  any  irregularity.  As  to  the 
order  being  ex  parte^  that  clearly  is  no  objection.  If  the  object  of  the 
order  be  to  intimate  the  plaintiff's  election  to  have  the  body  of  the  debtor, 
why  should  it  not  be  ex  parte,  as  the  issuing  of  a  ca,  sa.  is  ex  parte  ?  This, 
however,  is  not  the  proper  mode  of  objecting  to  the  regularity  of  the 
order.  All  orders  are  treated  as  valid  until  set  aside.  Even  an  injunc- 
tion, though  irregularly  obtained,  is  treated  as  regular  until  dissolved. 
Besides,  assuming  the  order  of  Coleridge,  J.,  to  be  void,  the  defendant 
and  his  partners  failed  to  render  pursuant  to  the  orders  of  Cresswell,  J., 
which  are  not  objected  to,  and  which  were  obviously  obtained  by  the 
defendant. 
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The  fifth  plea  also  is  bad.  The  time  for  rendering,  as  extended  by 
the  second  order  of  Ckesswell,  J.,  was  the  fifth  day  of  Michaelmas 
term.  The  rule  nisi  obtained  on  the  4th  of  November,  had  not  the  efiect 
of  further  enlarging  the  time.  On  the  fifth  day  of  the  term,  therefore, 
viz.  on  the  6th  of  November,  the  condition  of  the  bond  was  broken. 
Suppose  an  action  had  been  brought  upon  the  bond,  in  another  court, 
between  the  last-mentioned  day  and  the  day  on  which  the  rule  was  made 
absolute,  could  that  rule  have  been  pleaded  in  bar  ?  Clearly  not.  An 
order  pronounced  by  one  court  has  no  operation  upon  another  court. 
The  bond  having  been  forfeited,  it  was  not  competent  to  the  court  to 
cure  the  forfeiture  by  afterwards  giving  time. 

*As  to  the  seventh  plea,  it  is  only  necessary  to  advert  to  the     r»qQ/\ 
terms  of  the  bond.     The  pendency  of  another  action  at  any 
time  is  only  matter  in  abatement. 

The  sixth  and  eighth  pleas  raise  a  more  important  question,  viz.,  whether 
a  certificate  on  a  fiat  issued  after  the  making  of  the  bond,  but  before  the 
recovery  of  judgment  in  the  action  brought  for  recovery  of  the  original 
debt,  is  a  bar  to  this  action  on  the  bond.  Here  is  a  debt  of  1650/. 
due  fi-om  the  defendant  and  his  partners  to  the  plaintiff.  Under  the  pro- 
visions of  an  act  of  parliament,  the  debtors  enter  into  a  bond,  with  sure- 
ties, conditioned  for  the  payment  of  such  sum  as  shall  be  recovered  in 
any  action  brought  or  to  be  brought  for  recovery  of  the  alleged  debt,  or 
for  the  render  of  the  principals.  The.  plaintiff  brings  an  action  for  his 
debt,  and  recovers  judgment  after  the  issuing  of  a  fiat  against  his  debt- 
ors. Under  these  circumstances,  when  does  any  right  of  action  or  claim 
arise  to  the  plaintiff  upon  that  bond  ?  Clearly  not  until  after  the  bank- 
ruptcy. The  bankruptcy  and  certificate,  therefore,  cannot  discharge  the 
statutable  security.  In  Jameson  v.  Campbell^  5  B.  &  Aid.  250,  where  a 
bond  was  given  under  the  4  G.  3,  c.  33,  s.  1,  by  a  member  of  parlia- 
ment, being  a  trader,  and,  after  his  bankruptcy,  but  before  his  certificate, 
judgment  was  obtained  in  the  suit  in  which  the  bond  was  given,  it  was 
held  that  the  bankruptcy  and  certificate  were  no  discharge  of  the  bond. 
So,  here,  the  demand  on  the  bond  was  not  a  debt  provable  at  the  time 
the  fiat  issued,  and  therefore  is  not  discharged  by  the  certificate.  The 
alternative  condition  in  the  bond  makes  no  difference  in  this  respect. 
To//bur(/,  Serjt.,  (with  whom  was  Keating,)  contra.(a)    It  will  be  con- 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  :— 
**  The  defendant  will  contend,  on  the  argument  of  this  demurrer,  that  the  Hcond  plea  is 
sufficient,  notwithstanding  any  of  the  objections  made  to  it  by  the  plaintiff;  that,  under  the 
circumstances  stated  in  the  declaration,  the  bond  could  not  have  been  forfeited  unless  a  writ  of 
c^piag  ad  satisfaciendum  had  been  issued:  and  that  the  defence  is  one  which  the  defendant 
^  a  right  to  plead,  and  the  plea  unobjectionable  in  form : 

**That  the  fourth  plea  is  good,  notwithstanding  the  objections  raised  to  it ;  that  the  right- of 
Action  depends  on  the  yalidity  of  the  order  of  Coleridge,  J. ;  that  the  fourth  plea  shows  that 
order  to  be  invalid,  and  not  the  sort  of  order  which  the  law  requires  for  the  purpose  of  creating 
•uch  a  liabiUty  as  it  is  sought  to  impose  on  the  defendant ;  and  that  the  defence  is  pleadable 
^  vufficiently  pleaded. 
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♦^Ql  1  ^^^^^^  ^^  behalf  of  the  defendant — first,  *that  no  right  of  action 
could  accrue  on  the  bond  until  the  issuing  and  return  of  a  ca. 
sa. — secondly,  that  the  order  of  Coleridge,  J.,  cannot  be  supported, 
*qq9T  inasmuch  *as  it  shortened  the  time  allowed  by  law  for  the  render, 
-'  and  that  a  judge's  order  made  ex  parte  could  not  limit,  though  it 
might  extend,  the  time  for  rendering — thirdly,  that,  supposing  that 
learned  judge  to  h^ve  had  authority  to  make  the  order  he  did,  the  juris- 
diction of  the  court  was  not  thereby  exhausted ;  that  the  subsequent 
orders  of  Cresswell,  J.,  were  well  made ;  and  that  the  court  of  Ex- 
chequer had  power,  within  the  period  limited  by  the  second  order  of 
Cresswell,  J.,  further  to  extend  the  time  for  rendering,  and  have  by  the 
rule  of  the  9th  of  November,  the  propriety  of  which  this  court  cannot 
review,  concluded  the  question — fourthly,  as  to  the  seventh  plea,  that 
there  having  been,  at  the  time  the  bond  was  given,  an  action  commenced, 
and  which  is  still  pending,  no  judgment  has  in  fact  been  recovered 
^oqqi  *in  the  action  to  which  the  bond  referred,  and  consequently  there 
has  been  no  forfeiture  of  the  bond — lastly,  that,  assuming  the 

«  That  the  fifth  plea  is  unobjectionable,  and  that  the  facts  stated  in  it  clearly  show  that  the 
bond  declared  upon  was  never  forfeited,  whether  the  order  of  Coleridge,  J ,  be  treated  as  valid 
or  invalid ;  and  that  the  defence  is  pleadable,  and  sufficiently  pleaded. 

<•  That  the  sixth  and  eighth  pleas  are  unobjectionable,  and  that  the  bankruptcy  stated  therein 
is  a  complete'defence,  pleadable  as  such,  and  sufficiently  pleaded. 

«  And  that  the  seventh  plea  is  unobjectionable ;  that  the  condition  of  the  bond  could  refer 
only  to  one  action,  which  could  only  have  been  that  depending  at  the  time  of  its  execution. 

"  The  defendant  will  further  contend,  that  the  declaration  is  bad,  for  that  it  discloses  no 
cause  of  action,  and  does  not  show  that  the  bond  declared  upon  was  ever  forfeited  ;  that  it  is 
not  stated  in  the  declaration  that  the  said  D.  W.  Acraman,  A.  J.  Acreman,  Holroyd,  and 
Morgan  had  notice  of  the  recovery  of  the  judgment  mentioned  in  the  declaration,  or  that  the 
said  judgment  was  such  that  the  non-payment  of  the  sum  awarded  by  it  could  occasion  a  for- 
feiture  of  the  bond  ;  for  that  the  declaration  ought  to  have  shown,  either  that  the  action  in 
question  was  the  only,  or,  at  all  events,  that  it  was  the  first,  action  commenced  for  the  said 
debt  after  the  execution  of  the  bond ;  that  the  order  of  Coleridge,  J.,  stated  in  the  declaration, 
appears  to  have  been  insufficient  to  occasion  a  forfeiture,  inasmuch  as  it  is  stated  to  have  been 
made  on  the  application  of  the  plaintiff;  whereas,  according  to  the  true  construction  of  the  act 
of  parliament,  the  power  of  making  such  an  order  is  given  for  the  benefit  of  the  defendant; 
that  the  declaration  is  further  objectionable  for  not  showing  that  the  time  given  by  the  order 
of  Coleridge,  J.,  did  not  expire  before  (he  time  limited  by  the  practice  of  the  court,  since,  as 
the  defendant  contends,  according  to  the  true  construction  of  the  act  a  judge  cannot  shorten 
the  time  given  by  the  practice  of  the  court,  although  he  may  enlarge  it;  and,  further,  the 
declaration  is  bad,  since  it  appears  that  the  order  was  made  by  a  judge  of  the  Queen's  Bench, 
in  a  cause  pending  in  the  Exchequer,  and  the  declaration  does  not  state,  that,  when  he  mads 
it,  he  was  acting  as  a  Baron  of  the  Exchequer,  even  supposing  the  statute  which  enables 
judges  to  act  in  each  of  the  courts  could  have  applied,  which,  however,  as  the  defendant  con- 
tends, it  would  not ;  that,  as  to  the  first  order  of  Cresswell,  J.,  it  is  not  stated  whether  that 
was  made  before  or  after  the  time  given  by  the  order  of  Coleridge,  J.,  had  expired,  but  it  is 
left  wholly  uncertain  whether  the  plaintiff'  relies  on  the  non-compliance  with  the  order  of 
Coleridge,  J.,  as  a  forfeiture,  or  on  the  non-compliance  with  that  of  Cresswell,  J. ;  that  similar 
observations  apply  to  the  statement  of  the  second  order  of  Cresswell,  J.;  thst  the  statement  of 
the  rule  of  the  court  of  Exchequer  leaves  it  altogether  uncertain  whether  the  bond  was  ever 
forfeited,  for,  by  that  rule,  the  defendants  were  to  have  a  fortnight  after  judgment  pronounced 
upon  the  rule,  to  render,  but  the  declaration  leaves  it  uncertain  whether  judgment  has  been 
pronounced  on  the  said  rule,  or  whether  or  what  judgment ;  that,  for  aught  that  appears  in  the 
declaration  to  the  contrary,  the  defendant  may  have  been  rendered,  or  may  still  be  rendered, 
■0  as  to  prevent  a  forfeiture  of  the  bond ;  and  that  it  is  impossible  to  understand  on  what  the 
plaintiff  lelies  as  a  forfeiture ;  so  that  the  declaration  is  bad  for  ambiguity  and  uncertaiDty." 
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bond  to  have  been  forfeited,  the  bankruptcy  and  certificate  of  the  defend- 
ant afibrded  a  complete  answer  to  the  action. 

1.  It  may  be  conceded  that  the  necessity  for  issuing  a  writ  of  ca.  sa, 
did  not  depend  upon  a  mere  rule  of  practice,  but  upon  the  construction 
which  the  courts  had  applied  to  the  recognisance  of  bail.     The  court  is 
now  asked  to  put  the  same  judicial  construction  upon  the  same  words 
occurring  in  the  condition  of  this  bond.     Under  the  6  G.  4,  c.  16,  s.  5,  a 
party  being  arrested  and  remaining  under  arrest,  without  bail,  for  twenty- 
one  days,  thereby  committed  an  act  of  bankruptcy.     That  provision  was 
virtually  abrogated  by  this  statute,  which   abolished  imprisonment  for 
debt.     The  main  object  of  the  clause  now  under  consideration,  was,  to 
provide  a  substitute  for  the  act  of  bankruptcy  under  the  6  G.  4,  c.  16, 
s.  5,  giving  the  creditor  the  same  privilege  of  coercing  his  debtor  without 
incarceration,  and  the  debtor  the  same  extent  of  indulgence,  in  point  of 
time,  as  he  had  before.     It  was  at  one  time  supposed  that  a  distinction 
existed  between  the  effect  of  the  recognisance  of  bail  in  the  court  of 
King's  Bench,  and  that  in  this  court,  and  that,  in  the  former,  a  ca.  sa. 
was  necessary,  but  not  here :  since  the  case  of  South  ats.  Gryffith^  Cro. 
Car.  481,  however,  that    notion  has  no  longer  been  entertained.     In 
WeddaU  v.    The  Manucaptors   of  Jocar^  10  Mod.  267,  Parker,  C.  J., 
said :  «  Rendering,  is  to  be  understood  rendering  upon  demand,  viz.  at 
the  return  cf  the  capias  ;  for,  then  is  the  legal  demand  completed.    Not 
rendering   then,  is  refusal ;  and  then  the  bail  become  liable,  and  not 
before.    Pleading,  therefore,  the  death  of  the  principal  before  the  return 
of  the  capias^   is  most  •certainly  a  good  plea."     WUmore  v.     p^og^ 
CZerA;,  1  Lord  Raym.  156,  also  shows  that  it  is  always  matter  of    ^ 
right  to  render  at  any  time  before  the  return-day  of  the  capias,     A  render 
according  to  the  practice  of  the  court,  therefore,  is  a  render  at  the  return 
of  a  capias  ad  satisfaciendum.     [Maule,  J.     Your  argument  is,  that,  in 
order  to  work  a  forfeiture  of  the  bond,  the  plaintiff  must  think  fit  to  have  the 
body  of  the  debtor,  and  fail  to  get  it.]     He  must  not  only  think  fit  to 
have  the  body,  but  he  must  adopt  a  particular  course  to  show  that  he 
does  so,  that  is,  by  suing  out  a  ca.  sa.     [Maule,  J.     Are  you  not  now 
encountering  the  judgment  of  the  court  of  Queen's  Bench  in  Owston  v. 
Coates9    There  could  be  no  ca.  sa.  before  judgment.    It  seems  some- 
what singular,  therefore,  that  such  a  construction  should  be  given  to  an 
act,  the  main  object  of  which  was  to  prevent  imprisonment  before  judg- 
ment.]   In  that  case,  the  application  was  made  on  behalf  of  the  defend- 
ant.   The  court  treats  the  bond  given  under  this  statute   as  analogous 
to  a  recognisance  of  bail.     There  is  no  reason  why  the  court  should, 
^ith  reference  to  this  security,  resort  to  a  different  mode  of  construction 
from  that  which  they  have  adopted  in  the  case  of  the  recognisance. 

2.  Coleridge,  J.,  even  assuming  that  the   circumstance  of  his  not 
being  a  judge  of  the  court  of  Eifchequer  afibrds  no  ground  of  objection, 
clearly  had  no  jurisdiction  to  make  an  order  limiting,  at  the  instance  of 
VOL.  u.  32 
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the  plaintiff,  the  time  for  the  defendant  to  render.  A  render  uuder  that 
order  would  not  be  a  render  according  to  the  practice  of  the  court,  or 
within  the  scope  and  meaning  of  the  act  of  parliament.  It  was  made 
without  summons,  and  without  hearing  the  defendant.  And,  if  that 
order  wrought  nothing,  no  estoppel  can  arise  from  the  two  subsequent 
orders  of  Cbesswell,  J. 

#«Qc-|  *3.  The  condition  of  the  bond  would  be  well  performed  if 
the  defendant  and  his  partners  rendered  according  to  the  order  of 
the  court  in  which  the  action  was  brought.  Supposing  Coleridge,  J.,  had 
jurisdiction  to  make  the  order  he  did,  it  will  hardly  be  denied  that  it  was 
competent  to  Cresswell,  J.,  to  extend  the  time  for  rendering.  He  did 
extend  the  time  till  the  fifth  day  of  Michaelmas  term.  Before  the  expira- 
tion of  this  extended  period,  the  rule  nisi  mentioned  in  the  declaration 
was  granted  by  the  court  of  Exchequer.  By  that  rule  all  proceedings  in 
the  cause  arid  against  the  sureties  were  stayed ;  meaning,  of  course,  that 
no  advantage  should  be  taken  of  the  non-render  of  the  defendant  and 
his  partners  within  the  time  limited  by  the  last  order.  That  rule  came  on 
to  be  argued,  according  to  the  course  and  practice  of  the  court  of  Ex- 
chequer, on  the  24th  of  November,  (as  appears  by  the  fifth  plea,)  when 
that  court  ordered  that  the  defendant  and  his  partners  should  have  ten 
days'  further  time  to  render,  lliat  which  this  court  is  now  asked  to  do, 
is,  in  effect,  to  sit  as  a  court  of  error  upon  a  decision  of  a  court  of  co- 
ordinate jurisdiction  upon  a  matter  of  practice — a  course  which  even  the 
House  of  Lords,  in  Mellish  v.  Richardson^  9  Bingh.  125,  2  M.  &  Scott, 
191,  1  C.  &  F.  224,  felt  themselves  incompetent  to  adopt.  Each  court 
has  the  exclusive  regulation  of  its  own  practice,  and  of  the  exercise  of 
its  discretion. 

4.  The  question  raised  by  the  seventh  plea  is,  whether,  an  action 
having  already  been  brought  at  the  time  of  the  execution  of  the  bond, — 
which  action  is  still  pending, — it  is  competent  to  the  plaintiff  to  apply 
the  bond  to  an  action  he  has  since  brought  and  proceeded  in  to  judgment. 
A  nonsuit  in  the  first  action,  of  course,  would  not  prevent  the  plaintiff 
from  commencing  another ;  and  to  such  second  action  the  bond  would 
*^96l     ^PP'y*     ^^^  *^®  party  is  not  to  be  permitted  to  bring  an  *indefi- 

-'  nite  number  of  concurrent  actions.  And  it  is  a  misapprehension 
to  suppose  that  this  is  mere  matter  of  abatement :  for,  unless  the  judg- 
ment is  recovered  in  the  action  to  which  the  bond  applies,  the  bond  is  not 
forfeited. 

5.  The  only  remaining  question  is  that  which  arises  upon  the  sixth  and 
eighth  pleas,  viz.,  whether  the  certificate  which  the  defendant  has  obtained 
since  the  recovery  of  the  judgment,  is  a  bar  to  the  present  action.  What- 
ever might  be  the  state  of  the  law  at  the  time  the  case  of  Jameson  v. 
Campbelly  5  B.  &  Aid.  250,  was  decided,  since  the  6  G.  4,  c.  16,  a  differ- 
ent principle  applies.  In  Dinsdale  v.  EqmeSj  2  B.  &  B.  8, 4  J.  B.  Moore, 
350,  the  defendant  in  an  aQtion  on  a  bail-bond  (given  in  an  action  of  debt 
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against  himself)  becoming  bankrupt  between  plea  and  verdict  in  the  action 
on  the  bail-bond,  and  obtaining  his  certificate  after  judgment,  was  held  to 
be  discharged  from  the  damages  and  costs  ;  and  Dallas,  C.  J.,  said :  <<  The 
debt  was  contracted  with  certainty  before  the  bankruptcy,  and  therefore 
might  have  been  proved  under  the  commission."  [Maule,  J.  The  case 
of  Jameson  v.  Campbell  was  decided  at  a  time  when  sureties  could  not 
prove  under  the  commission  against  their  principal.  Now  they  may,  (6  G. 
4,  c.  16,  s.  52.)  The  principal  ground,  therefore,  of  that  decision,  is 
removed.]  Dinsdale  v.  Eames  was  recognised  in  Littlewood  v.  Crowther^ 
3  D.  &  R.  533.  There,  the  defendant  having  been  arrested  on  the  27th 
of  March,  on  a  writ  returnable  the  16th  of  April,  became  bankrupt  on  the 
3d  of  April,  and  obtained  his  certificate  on  the  26th  of  June  ;  and  it  was 
held,  that,  as  the  bankruptcy  took  place  before  the  bail-bond  was  forfeited, 
the  debt  was  provable  under  the  commission,  and  consequently  the  bail 
were  discharged.  This  was  a  debt  payable  upon  a  contingency  provable 
under  the  6  G.  4,  c.  16,  *s.  56,  which  enacts,  "  that,  if  any  bank-  r*qQ7 
rupt  shall,  before  the  issuing  of  any  commission,  have  contracted 
any  debt  payable  upon  a  conUngency  which  shall  not  have  happened 
before  the  issuing  of  such  commission,  the  person  with  whom  such  debt 
may  have  been  contracted,  may,  if  he  think  fit,  apply  to  the  commission- 
ers to  set  a  value  upon  the  debt,"  &c.  [Tindal,  C.  J.  What  contin- 
gency is  there  here  upon  which  the  commissioners  could  put  a  value  .^] 

Sir  T.  Wilde,  Serjt,  in  reply.  The  statute  1  &  2  Vict.  c.  110,  had  two 
principal  objects  in  view — first,  the  abolition  of  imprisonment  for  debt 
before  judgment,  except  under  special  circumstances — secondly,  to  give 
facilities  to  creditors  in  getting  at  the  property  of  their  debtors  becoming 
bankrupt-  In  Hayward  v.  Heffer,  5  Q.  B.  398,  the  plaintiff  had  made  an 
aflSdavit  of  debt  under  the  statute  of  1  &  2  Vict.  c.  110,  s.  8,  against  ohe 
Hales,  and  Hales  had  entered  into  a  bond  with  sureties,  conditioned  to 
pay  such  sum  as  should  be  recovered  against  him  in  an  action  on  the 
debt,  or  to  render  himself;  an  application  was  made,  on  the  part  of  the 
sureties,  that  the  bond  might  be  delivered  up  to  be  cancelled,  upon  a 
suggestion  that  Hales,  the  principal  debtor,  had  rendered ;  and,  for  this 
purpose,  OwstonY.  Coates  was  relied  on;  Patteson,  J.,  asked,  «<What 
power  have  we  over  the  bond  itself.^ "  And  per  Lord  Denman,  «  Why 
are  we  to  deal  with  this  bond  otherwise  than  with  any  other  bond  alleged 
to  be  satisfied  ?"  And,  upon  its  being  suggested  by  the  attorney-general 
that  the  court  would  order  a  bail-bond  to  be  cancelled,  and  that  the  case 
under  discussion  was  like  the  case  of  bail  to  the  action;  Patteson,  J., 
said :  « There  the  recognisance  is  the  creature  of  the  court :  here,  the 
giving  of  the  security  is  directed  by  a  statute."  And  the  court 
•held  that  they  had  no  authority  to  make  the  order.  That  case  r^ogo 
expressly  recognises  the  distinction  for  which  the  plaintiff  in  this 
case  contends.     Sandon  v.  Proctor,  7  B.  &  C.  800,  (a)  decided  that  the 

(a)  And  see  EUiott  v  Lane,  I  Wife.  334 ;  Cherry  y.  Powell,  1  D.  <Sc  a  50. 
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ca,  sa,  was  not  required  by  the  practice  of  the  court,  but  by  the  construction 
the  court  had  thought  fit  to  put  upon  the  recognisance  of  bail ;  introduciDg 
an  implied  condition  that  the  principal  should  render  if  called  upon,  and 
if  called  upon  in  a  particular  mode,  viz.  by  the  issuing  of  a  ca.  sa. 
The  only  object  of  the  ca.  sa.  was  to  fix  the  sureties.  And  there  can 
be  no  sound  reason  for  putting  the  same  construction  upon  these  bonds 
that  was  put  upon  the  recognisance.  The  analogy  between  sureties  in  a 
recognisance  of  bail,  and  sureties  in  a  bond  under  this  statute,  fails  in 
many  respects  ;  for  instance,  bail  may  render  their  principal ;  the  sureties 
in  a  bond  under  this  statute,  we  have  seen,  cannot.  [Coltman,  J.  At 
what  period  do  you  say  the  render  should  be  made  ?]  Seeing  what  was 
the  main  object  of  the  statute,  the  render  could  not  be  before  judgment, 
but  probably  would  be  required  to  be  made  within  a  reasonable  time  qfler. 
The  statute  requires  the  court  to  make  a  practice  upon  the  subject. 
[Maule,  J.  That  is  not  consistent  with  the  case  of  Owston  v.  Coates^ 
where  the  render  was  before  judgment.]  That  was  not  the  case  of  a 
render  within  the  terms  of  the  bond  ;  and  the  attention  of  the  court  was 
not  particularly  called  to  the  various  provisions  of  the  statute.  The  con- 
dition being,  to  render  the  principal  or  pay  the  debt,  if  the  sureties 
cannot.render,  they  must  perform  the  other  alternative. 

The  supposed  irregularity  of  the  order  of  Coleridge,  J.,  is  no  ground 
of  plea,  but  should  have  been  the  subject  of  a  summary  application  to 
the  court  of  Exchequer.  The  orders  made  by  Cresswell,  J.,  enlarging 
the  time  to  render,  clearly  are  unexceptionable.  The  obvious  meaning 
«oqQ-|  *of  the  fourth  plea  is,  that,  inasmuch  as  no  ca,  sa,  had  issued,  the 
time  for  the  render  of  the  principal  according  to  the  practice  of 
the  court,  had  not  expired.     If  no  ca,  sa.  was  necessary,  the  plea  fails. 

The  fifth  plea,  which  relies  on  a  render  made  under  the  rule  of  court, 
on  the  24th  of  November,  affords  no  defence.  A  render  afler  the  bail 
were  fixed,  was  no  render  in  point  of  law. 

Bail  cannot  plead  the  bankruptcy  and  certificate  of  their  principal  in 
their  own  discharge  :  Donnelly  v.  Dunn^  2  B.  &  P.  45.  Then,  is  the 
certificate  a  discharge  of  the  defendant's  liability  on  this  bond  ?  That 
depends  upon  whether  this  was  a  demand  provable  under  the  fiat.  The 
only  sections  of  the  6  G.  4,  c.  16,  that  can  by  possibility  apply,  are 
the  fifly-first,  the  fif^y-second,  and  the  fifly-sixth.  This  is  not  a  debt 
upon  credit,  and  therefore  s.  51  is  out  of  the  question :  and  s.  52  applies 
to  sureties  only  ;  this  is  an  action  against  the  principal.  If  provable  at 
all,  it  must  be  under  s.  56,  which  enables  parties  to  prove  in  respect  of 
debts  payable  upon  a  contingency.  To  bring  a  case  within  this  clause, 
the  debt  must  be  due  at  the  time,  and  payable  upon  a  contingency  that  is 
susceptible  of  valuation.  [Maule,  J.  If  the  contingency  is  susceptible 
of  calculation,  it  is  presently  valuable,  and  therefore  provable.]  Assuming 
that  to  be  so, — though  it  may  be  doubtful, — still  the  contingency  must  be 
capable  of  valuation ;  which  this  is  not.     [Maule  J.  Would  you  exclude 
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the  case  of  a  debt  payable  at  the  expiration  of  ten  years,  or  on  the  death 
of  A.,  whichever  should  first  happen?]     No.     There,  the  only  contin* 
gency  would  be  the  time  of  payment.     [Maule,  J.     I  should  say  the 
clause  embraces  the  case  of  a  demand  the  value  of  which  may  be  calcu^ 
lated,  though  the  event  on  which  it  is  payable  may  never  happen  ;  the 
case  of  a  post-obit^  for  instance.]     It  would  *be  difficult  to  con-     p«4^aa 
tend  that  a  post-obit  would  not  be  provable.     Here,  however,  the     ^ 
bond  admits  no  antecedent  debt ;  it  creates  no  debt.     How,  then,  can  its 
value  be  ascertained  ?    It  is  the  existence  of  the  debt,  not  the  amount  or 
the  time  of  payment,  that  is  contingent.     The  bond  is  in  the  like  terms 
with  that  in  Jameson  v.  Campbelly  5  B.  &  Aid.  250,  with  the  addition  of 
the  alternative  as  to  render,  which  cannot  make  any  difierence  in  this 
respect.     A  bail-bond  not  forfeited  until  after  the  bankruptcy,  clearly  does 
not  create  a  provable  debt.     In  Attwood  v.  Partridge^  4  Bingh.  209, 
12  J.  B.  Moore,  431,  the  defendant  covenanted  with  the  plaintifis  for  the 
due  payment  by  R.  of  the  annual  premium  on  a  policy  effected  on  the 
life  of  R.,  and  transferred  by  R.  to  the  plaintifis  by  way  of  security  for  a 
debt  due  from  him  to  them ;  the  defendant  became  bankrupt  before^  and 
obtained  his  certificate  qflefy  a  default  by  R. ;  and  it  was  held  that  the 
defendant  was  not  discharged  from  liability  for  the  premium,  which  the 
plaintiffs  had  been  obliged  to  pay  to  keep  the  policy  on  foot.     How  could 
the  commissioner  in  this  case  say  whether  the  plaintiff  would  ever  recover 
a  judgment  in  the  action,  or  when,  or  to  what  amount  ?     There  is,  more- 
over, the  incalculable  contingency  of  a  render.  Cur.  adv.  vult. 
TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 
This  was  an  action  upon  a  bond   entered  into  in  pursuance  of  the 
statute  1  &  2  Vict.  c.  110,  s.  8. 

The  declaration  set  out  the  bond  and  the  condition,  by  which,  afler 
reciting  that  the  plaintifi*  had  made  an  affidavit  that  a  debt  of  16502.  was 
due  to  him  from  the  defendant  and  his  partners,  who  were  traders  within 
the  bankrupt  laws,  and  further  reciting  that  the  plaintifl'*had,  on  r*Ac\\ 
the  23d  and  24th  of  March,  1842,  caused  the  defendant  and  his  '- 
partners  to  be  served  with  a  copy  of  the  affidavit,  and  with  a  notice 
requiring  immediate  payment  of  the  debt ;  also  reciting  that  James  Oxley 
and  Joseph  Arthur  Ballantine  had  agreed  to  join  the  defendant  and  his 
partners  in  the  said  writing  obligatory,  subject  to  the  condition  for  mak* 
ing  the  same  void,  as  sureties  for  the  defendant  and  his  partners — the 
condition  was  declared  to  be,  that,  if  the  defendant  and  his  partners,  or 
Oxley  and  Ballantine,  or  any  of  them,  should  pay  such  sums  as  should  be 
recovered  in  any  action  which  had  been,  or  should  be,  brought  for  reco-* 
very  of  the  said  debt ;  or  if  the  defendant  and  his  partners  should  render 
themselves  to  the  custody  of  the  court  in  which  such  action  had  been,  or 
might  be  brought,  according  to  the  practice  of  such  court  or  courts,  or 
within  such  time  and  in  such  manner  as  the  said  court  or  courts,  or  any 
judge  thereof  respectively,  should  direct,  after  such  judgment  should  have 
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been  recovered  in  such  action  or  actions  5  then  the  writing  obligatory 
should  be  void.  The  declaration  then  stated  that,  after  the  making  of 
the  writing  obligatory,  an  action  was  commenced  by  the  plaintiff  against 
the  defendant  and  his  partners  in  the  court  of  Exchequer,  in  which  the 
sum  of  1698/.  6^.  was  adjudged  to  the  plaintiff  for  his  damages  and 
costs,  of  which  the  sum  of  1650/.  is  the  debt  in  the  condition  mentioned, 
and  33/.  lis,  6d,  is  for  interest,  and  14/.  13s,  6d,  costs  of  suit;  of  all 
which  the  defendant  had  notice.  The  declaration  further  states  that  nei- 
ther the  defendant  nor  his  partners,  nor  the  sureties,  paid  the  sum  reco- 
vered, or  any  part  of  it.  It  further  states  that,  after  the  recovery  of  the 
judgment,  by  an  order  of  Coleridge,  J.,  made  on  the  application  of  the 
plaintiff,  it  was  ordered  that  the  defendant  and  his  partners  should  sur- 
render themselves  to  the  custody  of  the  marshal  of  the  Queen's  prison, 

♦4021    '^^^^^  ^^°  ^^y®  ^^^^  *service  of  a  copy  of  the  order,  a  copy 
whereof  was  afterwards,  to  wit,  on  the  20th  and  23d  of  August, 
served  on  the  defendant  and  his  partners ;  and  that  ten  days  from  the 
service  of  that  order  had  elapsed  before  the  commencement  of  the  suit. 
The  declaration  further  states,  that,  afterwards,  to  wit,  on  the  26th  of 
August,  1842,  Cresswell,  J.,  made  an  order,  by  which  it  was  ordered 
that  the  time  for  the  defendant  and  his  partners  to  render  should  be 
enlarged  for  a  week,  and  that  the  further  hearing  of  a  summons  for  set- 
ting aside  the  order  of  Coleridge,  J.,  should  be  adjourned  until  the 
2d  day  of  September,  1842.    The  declaration  further  states,  that,  on  the 
2d  of  September,  1842,  an  order  was  made  by  Cresswell,  J.,  by  which 
it  was  ordered  that  the  time  for  surrendering  the  defendant  and  his  part- 
ners should  be  enlarged  until  the  fifth  day  of  Michaelmas  term,  without 
prejudice  to  the  right  of  the  bondsmen  to  render  the  defendant  and  his 
partners  in  the  mean  time,  or  to  the  right  of  the  plaintiff  to  treat  the  bond 
as  forfeited.     The  declaration  further  states,  that,  afterwards,  to  wit,  on 
the  fourth  day  of  Michaelmas  term,  by  a  rule  of  the  court  of  Exchequer 
made  in  the  last-mentioned  action,  it  was  ordered  that  the  plaintiff  should 
show  cause  on  Wednesday,  the  9th  day  of  November,  why  the  order  of 
Coleridge,  J.,  and  all  proceedings  had  thereupon,  should  not  be  set  aside, 
with  costs,  to  be  paid  by  the  plaintiff,  together  with  the  costs  of  the  pro- 
ceedings before  Cresswell,  J.,  in  relation  to  the  said  order,  and  of  that 
application,  or  why  the  defendants  (meaning  the  defendants  in  the  last- 
mentioned  action)  should  not  have  a  fortnight  after  judgment  pronounced 
on  that  rule,  or  such  other  time  as  the  court  should  order  in  that  behalf, 
to  render  themselves  into  custody  as  to  the  last-mentioned  action,  in  dis- 
charge of  their  bail ;  and  why  all  proceedings  on  the  bond  should  not  be 
*4031     ^^^  aside,  with  costs ;  and  that,  in  the  mean  time,  all  ^proceed- 
-'     ings  in  the  last-mentioned  cause  and  against  the  defendant's  bail, 
should  be  stayed.    The  declaration  further  states,  that  neither  the  defend- 
ant nor  his  partners,  nor  any  of  them,  rendered  themselves  to  the  custody 
of  the  jailer  of  the  court  of  Exchequer  according  to  the  practice  of  the 
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same  court,  or  within  the  time  mentioned  in  the  said  orders,  or  any  oi 
them,  after  judgment  had  been  so  recovered  as  aforesaid,  or  vrithin  any 
other  time,  or  in  any  manner  lawfully  directed  by  the  same  court,  or  any 
judge  thereof,  after  judgment  had  been  so  recovered  as  aforesaid,  accord- 
ing to  the  form  and  efiect  of  the  condition. 

To  this  declaration,  the  defendant  pleaded  several  pleas ;  some  of 
\^'hich  form  the  subject  of  demurrers. 

The  second  plea  is,  that,  after  the  recovery  of  the  judgment,  and  before 
the  commencement  of  this  suit,  no  writ  of  capias  ad  saiisfaciendum  was 
sued  or  prosecuted  out  of  the  court  of  Exchequer  against  the  defendant 
and  his  partners,  or  any  of  them  ;  and,  the  plaintiff  having  demurred  to 
this  plea,  the  first  question  in  the  cause  is,  whether  this  plea  furnishes  an 
answer  to  the  declaration. 

It  has  been  settled  by  various  decisions,  that,  to  a  sdre  facias  on  a 
recognisance  of  bail,  it  is  a  good  plea  that  there  was  no  writ  of  capias  aa 
$(Uis/adendum  issued  against  the  principal :  Sandon  v.  Proctor^  7  B.  &  C. 
800 ;  SotUh  ats.  Gryffithy  Cro.  Car.  481 ;  Weddall  v.  7%e  Manucaptors  of 
Jocatf  10  Mod.  267 ;  WUmore  v.  Clerky  1  Lord  Raym.  156.  The  neces^- 
sity  for  a  capias  ad  satisfaciendum  did  not  rest  on  a  mere  rvle  ofpracticBy 
but  was  the  construction  put  by  law  on  the  terms  of  the  recognisance ; 
for,  as  was  said  in  the  case  of  WUmore  v.  Clerky  1  Lord  Raym.  156,  « the 
condition  of  the  recognisance  is,  that,  if  the  defendant  is  condemned  in 
the  action,  he  shall  pay  the  condemnation  or  render  his  body  to  prison. 
The  •question  will  then  be,  at  what  time  the  render  ought  to  be.  r*A(\A 
And  the  law  says  it  ought  to  be  when  the  plaintiff  in  the  original 
action  has  signified  that  he  will  sue  execution  against  the  body,  which  he 
does  by  suing  of  the  capias  ad  satisfaciendum,^^  But  it  was  contended  on 
behalf  of  the  plaintiff,  that,  although  the  rule  was  established  with  refer- 
ence to  a  recognisance  of  bail,  it  ought  not  to  apply  to  a  bond  under  the  ' 
statute  1  &  2  Vict.  c.  110,  s.  8  ;  that  a  recognisance  of  bail  was  an  instru- 
ment peculiarly  under  the  control  of  the  courts,  which  had  put  an  arbi- 
trary construction  upon  it,  not  entirely  consistent  with  the  natural  import 
of  its  terms.  But,  even  if  this  were  admitted  to  be  so,  still  such  is  the 
established  construction  of  the  recognisance  ;  and,  as  the  bond  directed 
to  be  given  under  the  statute  of  Victoria  is  evidently  penned  in  analogy 
with,  and  nearly  in  the  terms  of  the  recognisance  of  bail,  and  as  the  terms 
of  the  latter  have  obtained  a  judicial  signification,  we  see  no  reason  to 
doubt  that  the  words  of  the  bond  were  intended  to  bear  the  same  sense. 
Nor  are  the  words  which  follow — *<  according  to  the  practice  of  the  court" 
—so  immaterial  as  they  were  represented  by  the  plaintiff's  counsel ;  for, 
although  the  necessity  for  the  issuing  of  a  writ  of  capias  ad  satisfaciendum 
^  not,  strictly  speaking,  a  mere  matter  of  pracHcCy  but  is  required  by  a 
"*fe  oflaWj  yet  a  render  made  upon  the  issuing  of  such  a  writ  falls  aptly 
Within  the  description  of  a  render  to  the  custody  of  the  jailer  of  the  court 
According  to  the  practice  of  the  court;  and,  as  the  words  in  question  ob^* 
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viously  refer  to  some  recognised  course  of  practice,(a^  it  is  not  easy  tr 
*405l     ^^®  ^^^*  other  practice  the  *statute  can  intend  to  refer  to  than 
■*     that  which  actually  prevailed  in  case  of  a  recognisance  of  bail. 
We  think,  therefore,  the  second  plea  is  a  good  answer  to  the  action. 

The  defendant  further  pleaded,  fourthly,  that  the  order  of  Colehidge,  J., 
was  made  before  the  time  for  rendering  the  defendant  and  his  part- 
ners according  to  the  practice  of  the  court,  had  expired,  and  was  made 
ex  parley  and  without  any  previous  summons.  The  plaintiff  has  demurred, 
and  we  think  the  plea  is  bad.'  It  seeks  to  invalidate  the  order  of  Cole- 
RiDGv;,  J.,  on  two  grounds:  first,  because  the  time  for  rendering  had  not 
elapsed  when  the  order  was  made ;  but  it  is  quite  consistent  with  the  plea, 
that  the  time  for  rendering  would  have  expired  before  the  time  limited  by 
the  order  for  the  defendant  and  his  partners  to  render ;  and,  if  any  order 
is  made  which  operates  to  extend  the  time  for  rendering,  such  an  order 
ought  to  be  made  before  the  time  had  expired  for  rendering.  The  second 
♦4061  P'o*^^^  ^f  *objection,  that  the  order  was  made  ex  partCy  and  with- 
^  out  a  summons,  is  also  of  no  weight.  The  remedy  for  a  defect 
in  an  order,  if  any  exists,  is,  by  application  to  the  court  to  set  aside  the 
order :  but,  until  it  is  set  aside,  the  order  cannot  be  treated  as  a  nullity. 
It  is  a  further  objection  to  this  plea,  that,  even  if  the  order  of  Coleridge,  J., 
s  void,  the  defendant  shows  no  justifiable  cause,  on  this  plea,  for  not 
rendering  pursuant  to  the  practice  of  the  court,  or  to  the  orders  of  Cress- 
well,  J.  The  plaintiff,  therefore,  is  entitled  to  succeed  on  this  demurrer. 
The  defendant  has  further  pleaded,  fifthly,  that  the  order  of  Coleridge,  J., 
was  made  before  the  time  for  rendering  the  defendant  and  his  co-part- 
ners had  expired ;  and  that,  before  the  expiration  of  ten  days  from  the 
service  of  the  order  of  Coleridge,  J.,  the  first  order  of  Cresswell,  J., 
was  made ;  and  that,  before  the  expiration  of  the  time  mentioned  in  the 
last  order,  the  second  order  of  Cresswell,  J.,  was  made ;  and  that,  before 
the  fifth  day  of  the  next  Michaelmas  term,  the  rule  of  the  court  of  Exche- 
quer in  the  declaration  mentioned,  was  made ;  and  that,  after  the  making 

(a)  Quart,  whether  the  words,  *«  according  to  the  practice  of  the  court,'*  necessarily  refer 
to  an  existing  practice  rather  than  to  a  practice  to  be  established  in  futuro  for  the  regalstion 
of  a  novel  species  of  security ;  and  whether,  supposing  the  legislature,  in  using  these  words,  to 
have  contemplated  an  existing  practice,  they  were  used  with  reference  to  any  one  certain  or  parti- 
cular practice.  The  courts  in  which  the  bonds  directed  to  be  given  by  the  1  &  2  Vict  c.  110, 
a.  8,  may  be  put  in  suit«  as  well  as  those  in  which  actions  for  the  recovery  of  the  original 
debts,  in  respect  of  which  such  bonds  are  given,  may  be  brought,  have  different  systems  of 
practice,  though  the  diversity  with  respect  to  the  practice  of  the  superior  courts  is  not  so  great 
as  it  formerly  was.  The  actions  for  the  recovery  of  the  original  debts  may  indeed  be  brought 
in  inferior  courts,  in  which  no  ca.  ia,  can  issue ;  many  of  which  courts,  as  those  of  London, 
Oxford,  Bristol,  &&,  have  jurisdiction  to  an  unlimited  amount 

It  seems  to  be  imposing  a  forced  construction  upon  the  language  of  a  statute,  to  hold  that  hj 
« the  practice  of  the  court,"  the  legislature  must  be  understood  to  mean,  something  which  ii 
not  matter  of  practice,  but  matter  of  law. 

But,  even  treating  the  issuing  of  a  ea,  ia,  in  proceedings  upon  a  recognisance  of  bail,  tf 
«  matter  of  practice,"  within  the  meaning  of  the  above  statute,  such  practice  is  confined  to  pro- 
ceedings against  the  bail,  and  does  not  apply  to  proceedings  against  the  principal,  who,  though 
made  a  joint  and  several  obligor  in  bonds  given  under  the  eighth  section  of  this  act,  as  well 
as  in  bail-bonds,  is  no  party  to  the  recogniianet  of  bail. 
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of  the  last-menlioned  rule,  and  within  a  reasonable  time  for  tnat  purpose, 
notice  of  the  said  rule  was  given  to  the  plaintiflT  as  by  the  same  directed, 
and  according  to  the  practice  of  the  court ;  that  afterwards  cause  was 
shown  according  to  the  course  and  practice  of  the  court ;  that  thereupon 
the  court  did,  by  a  certain  rule  duly  made,  according  to  the  course  and 
practice  of  the  said  court,  order  and  direct  that  the  defendant  and  his 
partners  and  their  bail  or  sureties  should  have  ten  days  from  the  day  of 
the  making  of  the  said  rule  to  render  the  defendant  and  his  partners  ;  and 
that  within  the  time  so  limited  the  defendant  and  his  partners  rendered 
themselves  to  the  custody  of  the  jailer  of  the  court. 

The  plaintiff  demurred  to  this  plea,  on  the  ground  •that  the  r*Ao^ 
order  of  Cresswell,  J.,  only  gave  time  to  the  defendant  and  his  ^ 
partners  to  render  until  the  fifth  day  of  Michaelmas  term,  and  that  the  rule 
nisi  of  the  court  did  not  give  any  extended  time  for  the  render ;  and  it 
was  contended  that,  on  the  fifth  day  of  Michaelmas  term,  the  condition 
was  broken,  and  a  right  of  action  vested  in  the  plaintiff.  But  it  appears 
to  us,  that,  as  when  the  rule  nisi  was  granted,  it  was  competent  for  the 
court  under  the  act  of  parliament  to  grant  an  extended  time  for  the  render, 
the  court  in  granting  the  rule  to  show  cause  why  the  time  should  not  be 
extended,  preserved  their  jurisdiction  entire,  and  retained  the  right  of 
making  an  order  for  an  extension  of  the  time,  in  the  same  state  as  they 
possessed  it  when  they  granted  the  rule  nisi,  (a)  It  seems  to  us,  there- 
fore, that  the  defendant  is  entitled  to  judgment  on  this  plea. 

*The  sixth  plea  sets  up,  in  answer  to  the  declaration  on  the  t^aqq 
bond,  a  certificate  in  bankruptcy  on  a  fiat  issued  after  the  making 
of  the  writing  obligatory,  but  not  appearing  to  have  been  issued  after  the 
recovery  of  judgment  in  the  action  brought  for  the  recovery  of  the  original 
debt.  The  plea  not  stating  the  fiat  to  have  issued  after  the  recovery  of 
the  judgment,  it  must,  in  deciding  on  the  validity  of  the  plea,  be  assumed 
that  the  fiat  issued  before  the  recovery.  The  original  debt  in  (his  case  is 
undoubtedly  barred ;  but  it  will  not  follow  as  a  necessary  consequence, 
that  a  bond  given  to  secure  the  payment  of  the  debt  will  be  also  barred : 

(a)  The  question  seema  to  have  been,  not  whether  the  court  of  Exchequer,  on  the  4th  of 
November,  1842,  possessed  the  power  of  further  extending  the  time  for  msking  the  render, 
which  then  stood  enlarged  to  the  fifth  day  of  Michaelmas  term,  the  6th  of  November,  1842, 
bat  whether  that  power  was  efiectually  exercised.  This  might  have  been  done  by  giving  time 
to  render  until  the  rule  should  have  been  disposed  of.  But,  although  the  court  of  Exchequer 
granted  a  stay  of  proceedings  in  the  original  action  and  against  the  bail,  the  rule  contained  no 
provision  with  respect  to  the  Ume  of  render,  a  matter  wholly  collateral  to  the  proceedings  in  the 
onginal  sction,  and  to  any  proceedings  against  the  bail,  and  not — as  was  probably  supposed  by 
^OM  who  drew  up  the  rule — consequent  or  dependent  upon  the  proceedings  in  that  court. 
7he  defendant  might  have  applied  to  the  court  to  amend  the  rule  by  supplying  the  omission, 
^y  the  terms  of  the  condition  of  the  bond,  the  render  was  to  be  made  within  such  time  and 
^  auch  manner  as  the  court  or  a  judge  should  direct.  There  existed  a  valid  order  for  a  render 
to  be  made  on  or  before  the  6th  of  November,  without  prejudice  to  the  right  of  the  bondsmen 
to  render  the  defendant  and  his  partners  in  the  mean  time,  and  that  day  was  sufiered  to  pass 
Without  a  render,  and  without  any  rule  or  order  for  a  further  extension  of  the  time. 

No  power  appears  to  be  given  to  the  courts  <•  to  preserre  their  jurisdiction  entire/*  otherwise 
than  by  appointing  a  time  for  the  lender. 
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for  which  Jameson  v.  Campbell j  5  B.  &  Aid.  250,  {a)  is  in  point.  We 
must,  therefore,  look  to  the  provisions  of  the  6  G.  4,  c.  16,  to  determine 
the  point. 

The  certificate  is,  by  s.  126  of  that  act,  a  bar  to  all  debts  and  demands 
made  provable  against  the  bankrupt.  And  the  question  will  be,  whether 
this  bond  is  provable  under  the  fiat.  The  only  sections  under  which  it 
can  be  provable,  are,  the  51st  or  the  56th  sections.  By  the  51st  section, 
persons  who  have  given  credit  to  the  bankrupt  for  any  money  or  other 
matter  or  thing,  which  shall  not  have  become  payable  when  the  bankrupt 
committed  an  act  of  bankruptcy,  whether  such  credit  shall  have  been 
given  upon  any  bill,  bond,  note,  or  other  negotiable  security,  or  not,  shall 
be  entitled  to  prove  such  bill,  bond,  note,  &c.,  as  if  the  same  were  pay- 
able presently,  and  receive  dividends  equally  with  the  other  creditors, 
deducting  only  a  rebate  of  interest,  to  be  computed  from  the  declaration 
of  a  dividend,  to  the  time  such  debt  would  have  become  payable.  This 
section,  as  far  as  it  relates  to  bonds,  is  to  the  same  effect  as,  and  nearly 
*40Q1     ^^  ^^^  terms  of,  the  statute  7  G.  1,  c.  31,  *s.  1,-  by  which  bonds, 

"'  though  not  presently  payable,  were  admitted  to  be  proved;  and 
it  has  been  decided,  upon  the  construction  of  that  statute,  that  a  bond 
conditioned  for  the  payment  of  money  on  the  happening  of  an  event  at  a 
future  uncertain  period,  could  not  be  proved :  Ex  parte  Barker^  9  Ves. 
110 :  and  it  appears  to  us  that  the  same  rule  must  apply  to  the  51st  section 
of  6  G.  4,  c.  16.  In  the  present  case,  it  is  not  only  uncertain  at  ^vhat 
time  any  debt  will  be  due  on  the  bond,  but  also  whether  a  debt  will  ever 
become  due ;  as  it  is  uncertain  whether  the  condition  of  the  bond  will  be 
broken.  This  debt,  therefore,  is  not  provable  by  virtue  of  the  51st  section. 
The  56th  section  provides,  that,  if  any  bankrupt  shall,  before  the  issu- 
ing of  the  commission,  have  contracted  any  debt  payable  upon  a  contin- 
gency which  shall  not  have  happened  before  the  issuing  of  such  commsi- 
sion,  the  person  with  whom  such  debt  has  been  contracted  may,  if  he 
think  fit,  apply  to  the  commissioners  to  set  a  value  upon  such  debt;  and 
the  commissioners  are  required  to  ascertain  the  value  thereof,  and  to  admit 
such  person  to  prove ;  or,  if  the  value  shall  not  be  so  ascertained  before 
the  contingency  shall  have  happened,  then  such  person  may,  after  such 
contingency  shall  have  happened,  prove  in  respect  of  such  debt,  provided 
he  had  not  notice,  when  such  debt  was  contracted,  of  any  act  of  bank- 
ruptcy by  the  bankrupt  committed. 

In  the  construction  of  this  section  a  distinction  has  been  taken,  (in  the 
case  of  Ex  parte  Marshall^  1  Mont,  and  Ayr.  145,  cited  and  relied  upon 
by  Erskine,  J.,  in  Abbott  v.  IRcks^  5  N.  C.  578,  7  Scott,  733,)  between 
contingent  liabilities  which  may  never  become  debts,  and  debts  payable  on 
*4101     ^  contingency;   and  it  has  been  held,  that  the  latter  only  are 

-'     provable  under  the  ^commission.     The  present  case,  although 

(a)  And  see  8.  C,  in  error,  1  Bingb.  320,  8  J.  B.  Moore,  381,  12  Prioe,  341 ;  Hwiter  f 
Canifb€ll,  3  B.  d&  Aid.  273,  1  CbitU  R.  731. 
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ic  form  a  case  of  debt  on  bond,  yet  the  bond  being  defeasible  on  perform- 
ance of  the  condition,  it  is,  in  substance,  not  the  case  of  a  contingent  debt, 
but  a  contingent  liability.  At  the  time  when  the  fiat  issued,  it  was  quite 
uncertain  whether  any  debt  would  ever  arise  upon  the  bond ;  it  was  at 
that  time  a  liability  which  would  not  become  a  debt,  unless  the  condition 
were  broken.  It  appears  to  us,  therefore,  that  judgment  should  be  for 
the  plaintiff  on  the  demurrer  to  the  sixth  plea,  and  also  on  that  to  the 
eighth,  which  does  not  raise  any  other  question  than  that  raised  by  the 
sixth  plea. 

The  seventh  plea  states,  that  before  the  giving  of  the  bond,  an  action 
was  commenced  by  the  plaintiff  against  the  defendant  and  his  partners, 
for  the  recovery  of  the  same  identical  debt  in  the  condition  mentioned, 
and  that  this  action,  until  and  at  the  time  of  making  the  writing  obliga- 
tory, and  from  thence  hitherto,  hath  been  and  still  is  pending,  and  that 
the  plaintiff  could  and  might  have  recovered  in  the  said  action  the  said 
debt;  and  that,  at  the  time  of  the  making  of  the  writing  obligatory,  the 
action  in  the  declaration  mentioned  had  not  been  commenced ;  and  that 
the  writing  obligator}'  was  meant  and  intended  by  the  several  parties 
thereto  to  apply,  and  did  apply,  to  the  action  sp  commenced  by  the  plain- 
tiff as  in  the  said  plea  mentioned,  and  was  not  by  the  said  parties,  or  any 
of  them,  meant  or  intended  to  apply,  and  did  not  apply,  to  the  action  so 
commenced,  and  in  which  judgment  was  sd  obtained,  as  in  the  declaration 
mentioned. 

The  plaintiff  has  demurred  to  this  plea,  and  it  seems  to  us  that  the  plea 
is  bad.  What  the  parties  meant  and  intended,  and  to  what  action  the 
bond  applied,  must  be  collected  from  the  terms  of  the  condition ;  and  no 
averment  can  be  taken  to  contradict  what  appears  on  the  face  of  the  instru- 
ment. The  condition  is,  to  pay  such  *sums  as  should  be  recovered  r*4i  t 
in  any  action  which  then  had  been,  or  thereafter  should  be,  brought  *• 
for  the  recovery  of  the  debt ;  and  it  is  in  direct  contradiction  of  the  terms 
made  use  of,  to  aver  that  the  bond  applied  only  to  the  sum  to  be  recovered 
in  an  action  before  then  brought. 

We  think,  therefore,  that  this  plea  also  is  bad,  and  that  judgment  should 
he  given  for  the  plaintiff  on  the  demurrer  thereto. 

Judgment  accordingly,  (a) 

(a)  See  this  caae  reported,  poet  Vol.  TIL,  upon  a  motion  aa  to  entering  op  the  jadgment 
^  ilto  Hayward  ▼.  BenneU,  post,  T.  V.  1846,  Kymtr  v.  Sydserf,  4  M.  dt  6.  636,6  Scott,  N 
K- 193.  In  Geiku  v.  Htwson,  4  M.  &  G.  618,  5  Scott,  N.  R.  484.  The  plaintifis  on  the  Itit 
of  Febnary,  1842,  commenced  an  acUon  against  Gale  and  Gale)  to  recOTer  the  amount  of  a 
°ul  of  exchange  for  468/.  1«.  9(/.,  and  also  a  large  sum  for  goods  sold  and  deliTered,  money 
pud,  and  money  due  upon  an  account  stated.  They  afterwards  filed  an  affidavit  in  the  court 
of  bankruptcy,  under  the  1  &  2  Vict.  c.  110,  s.  8,  alleging  G.  and  G.  to  be  indebted  to  them 
in  468<.  If,  9(2.^  for  which  sum  G.  and  G.,  on  the  1 1th  of  February,  gave  a  bond,  with  sureties, 
Pjnsuant  to  the  statute.  On  the  21st  of  M«rch,  the  plaintifis  signed  judgment  against  G.  and 
^M  (against  whom  a  fiat  in  bankruptcy  had  issued,)  for  13321  19i.  Bd^  which  included  the 
^8/.  If.  9(2.  On  the  5th  of  April,  the  plaintifis  proved  their  debt  under  the  fiat,  excluding 
ws  amount  of  the  bill  of  exchange  in  respect  of  which  the  bond  had  been  entered  into :  on  the 

^  of  April  they  lodged  a  ca,  so.  against  G.  and  G.,  and  on  the  30th  of  May  commenoed 
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actions  against  the  sureties  upon  the  bond.  It  was  held  that  the  proof  under  tbe  fiat  was  an 
election- to  relinquish  tUSe  action  against  G.and  G.;  and  that,  the  principal  debtors  being  thus 
entitled  to  be  discharged,  if  rendered  pursuant  to  the  condition  of  the  bond,  the  sureties  were 
entitled  to  summary  reUef  on  motion. 
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By  a  charter-party,  A.,  the  owner,  agreed  that  the  ship  should  proceed  to  the  Tyue,  and  there 
load  a  cargo  of  coals,  and  proceed  therewith  to  Algiers,  and  deliver  the  same  there,  on  pay. 
ment  of  certain  freight.  B.,  the  charterer,  engaged  that  the  vessel  should  he  unloaded  at  a 
certain  average  rate  per  day;  and  that,  if  detained  for  a  longer  period,  he  would  "pay  for  such 
detention  at  the  rate  of  bL  per  diem,  to  reckon  from  the  time  of  the  vessel  being  ready  to 
unload,  and  in  turn  to  deliver" 

According  to  the  general  regulations  of  the  port  of  Algiers,  vessels  may  commence  unloading 
as  soon  as  they  enter  within  the  mole ;  but,  by  a  special  regulation  of  the  French  govern- 
ment, coals  destined  for  the  use  of  the  marine  department  are  required  to  be  unladen  at  a 
particular  spot,  and  in  a  given  order : — 

Held^  that  evidence  was  admissible  to  show  that  the  words  "in  turn  to  deliver"  had  by  the 
usage  of  the  particular  trade  acquired  a  known  meaning  in  reference  to  this  special  regulation 
with  respect  to  coals  for  the  use  of  the  French  marine  department,  although  A.  was  not  cog. 
nisant  of  the  fact  of  the  coals  having  been  shipped  under  a  contract  with  the  French  govern- 
ment; but  that  the  testimony  of  three  or  four  witnesses,  speaking  to  a  course  of  business  that 
had  only  grown  up  within  about  five  years,  and  with  reference  to  charter-parties  the  language 
of  which  was  not  identical  with  that  of  the  charter-party  in  question,  was  insuiEcient  to  esta- 
blish such  general  usage. 

Held,  also,  that  the  special  regulation  as  to  the  unloading  of  coals  for  the  French  marine  depart- 
ment, was  to  be  considered  one  of  the  regulations  of  the  port,  binding  upon  all  vessels  enter- 
ing the  port 

Indebitatus  assumpsit,  for  the  use  of  a  certain  vessel  of  the  plaintiflf 
on  demurrage.     Plea,  non  assumpserunt. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  at  Guildhall 
after  last  Hilary  term.  The  plaintiff,  it  appeared,  was  a  merchant  and 
ship-owner  residing  at  Pembroke,  in  South  Wales ;  the  defendants  are 
ship  and  insurance  brokers  in  London,  carrying  on  business  under  the 
firm  of  G.  L.  Jackson  &  Sons.  On  the  10th  of  December,  1841,  the  fol- 
lowing memorandum  of  charter  was  entered  into  between  the  parties : 

«  Memorandum  of  charter-party.  It  is  this  day  mutually  agreed  between 
W.  Robertson,  owner  of  the  good  ship  or  vessel  called  the  Cambria,  of  the 
burden  of  347  tons  register  measurement,  or  thereabouts,  now  in  the  port  of 
*4131  ^o°d^^9  3^^  Q*  L-  Jackson  &  Sons,  of  ^London,  as  agents,  that  the 
said  vessel,  being  tight,  staunch,  and  strong,  and  every  way  fitted  for 
the  voyage,  shall,  with  all  possible  despatch,  proceed  direct  to  Carr's  or  West 
Hartley  spout,  on  the  Tyne,  and  there  receive  on  board,  in  the  usual  man- 
ner, from  the  agent  of  the  charterers,  a  full  and  complete  cargo  of  coals, 
which  they  bind  themselves  to  ship,  not  exceeding  what  she  can  reason- 
ably stow  and  carry  over  and  above  the  tackle,  provisions  and  furniture ; 
and,  being  so  loaded,  shall  therewith  proceed  to  Malta  or  Algiers,  at  char- 
terers' option,  or  so  near  thereto  as  she  may  safely  get,  and  deliver  the 
same  (a)  there,  on  being  paid  freight  at  and  after  the  rate  of  17/.  sterling 

(a^  Thd  charter-party  was  a  printed  form.    It  originally  contained  the  words  «  at  the  dep^,^ 
but  tbaae  words  were  objected  to  by  the  plaintiif,  and  were  struck  oat 
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per  keel,  in  full ;  the  coals  to  be  taken  alongside,  free  of  expense  to  the 
ship  ;  (the  act  of  God,  the  Queen's  enemies,  fire,  restraint  of  princes,  and 
all  and  every  dangers  and  accidents  of  the  seas,  rivers,  and  navigation,' 
of  what  nature  or  kind  soever  during  the  said  voyage,  always  excepted.) 
The  freight  to  be  paid  by  an  approved  bill  on  London,  at  three  months 
from  the  delivery  of  a  certificate  to  the  charterers,  signed  by  the  consignees, 
of  the  right  and  true  delivery  of  the  whole  cargo  agreeably  to  bills  of 
lading,  less  such  cash  as  they  may  have  advanced  to  the  master,  which  he 
is  at  liberty  to  draw  to  the  extent  of  100/.,  free  of  interest,  and  less  the 
usual  commission  of  5  per  cent,  for  procuring  this  charter.     The  char- 
terers engage  that  the  said  vessel  shall  be  loaded  in  regular  turn  as  cus- 
tomary, also  that  she  shall  be  unloaded,  weather  permitting,  at  the  average 
rate  of  not  less  than  twenty  tons  of  coal  per  diemy  Sundays  excepted ; 
and,  if  detained  on  their  part,  during  a  longer  period,  they  engage  to  pay 
for  such  detention  at  the  rate  of  5/.  per  dieniy  to  reckon  from  the  time  of 
the  vessel  being  ready  to  *unloady  and  in  turn  to  deliver.     The     v^a-ia 
ship  to  be   consigned  to  the  charterers'  agents  at  the  port  of 
delivery,  on  the  usual  terms.     Penalty  for  non-performance  of  this  agree 
ment,  500/.     It  is  further  agreed,  that,  after  the  discharge  of  the  coal^, 
the  ship  shall  proceed  direct  to  Palermo  for  orders  whether  to  load  there, 
or  at  any  other  usual  loading  place  in  the  two  Sicilies,  (Terra  Nova 
excepted,)  a  full  and  complete  cargo  of  wheat,  or  other  lawful  merchan- 
dise, for  a  safe  port  in  the  united  kingdom,  calling  at  Cork  or  Falmouth 
for  orders,  if  required,  for  the  freight  of  6^.  per  quarter  of  wheat,  or  285. 
per  ton  of  20  cwt,  of  brimstone,  net  at  the  Queen's  beam,  and  for  all 
other  goods  in  proportion  to  these  rates,  in  full,  an  extra  ^d,  per  quarter 
of  wheat  to  be  paid  should  the  vessel  load  wheat  at  any  other  place  than 
Palermo.     Forty  running  days  are  allowed  for  loading  and  unloading  the 
homeward  cargo,  from  the  vessel  being  in  pratique,  and  ready  to  load  and 
unload.     The  ship  to  be  consigned  to  the  charterers'  agents,  who  are  to 
have  the  option  of  cancelling  the  charter-party,  should  the  vessel  not  reach 
Palermo  on  or  before  the  1st  day  of  March  next.     Mats  for  the  proper 
dunnage  of  the  cargo,  to  be  provided  at  the  charterers'  expense.     It  is 
agreed  that  no  more  than  5  per  cent,  commission  is  to  be  charged  on  the 
homeward  cargo,  which  is  to  be  sent  alongside  and  taken  from  alongside 
free  of  expense  to  the  ship.     Cash  to  be  advanced  the  master  at  his  load- 
ing port  abroad  for  ship's  use,  not  exceeding  100/.,  against  his  drafl  on 
his  owner." 
The  following  memorandum  was  endorsed  on  the  charter-party : — 

Londoiiy  16/A  December^  1841. 
"It  is  now  mutually  agreed  that  so  much  of  this  charter-party  as  relates 
to  the  homeward  voyage,  shall  be  null  and  void  in  the  event  of  the  ship 
^ing  unable  •to  sail  from  Algiers  or  Malta,  after  the  discharge  of     \*Ain 
the  coals,  on  or  before  the  24th  of  February  next,  in  which  case 
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die  charterers  are  to  receive  18/.  in  lieu  of  commission  on  the  home- 
ward freight." 

Under  this  charter-party,  the  Cambria  proceeded  to  the  river  Tyne,  and 
there  took  in  a  cargo  of  coals,  consisting  of  198  chaldrons,  with  which 
she  sailed,  and  arrived  at  Algiers  on  the  15th  of  March,  1842.  The  cap- 
tain, having  cast  anchor  in  the  bay,  went  on  shore,  and  reported  his  arrival 
to  Lacroutz,  the  consignee  named  in  the  bill  of  lading,  stating  that  he 
was  ready  to  discharge.  He  was  then,  for  the  first  time,  informed  that 
the  coals  had  been  shipped  by  the  defendants,  under  a  contract  with  the 
French  government,  for  the  service  of  the  marine  department,  under, 
amongst  others,  the  following  regulations  as  to  unloading  and  delivery: — 

<<  Vessels  bound  for  Algiers,  Bona,  and  Bougie,  shall  proceed  to  the 
roads  of  those  three  ports.  The  captains  shall  announce  their  arrival  to 
the  senior  naval  officer,  and  shall  conform  themselves  to  the  instructions  of 
this  officer,  with  regard  to  placing  the  vessels  to  unload.  The  discharge 
shall  commence,  at  the  latest,  the  third  day  afler  the  vessel  shall  have  taken 
its  assigned  station.  As  in  each  of  the  ports  of  delivery  it  will  not  be 
possible  to  appoint  more  than  one  commission  of  receipt,  the  contractor 
should  make  his  arrangements  that  two  vessels  should  not  arrive  at  the 
same  port  at  the  same  time :  but,  if,  notwithstanding  this  precaution,  one 
vessel  shall  arrive  at  the  same  time  with  another,  or  before  the  discharge 
of  the  first  shall  be  finished,  it  is  then  to  be  understood  that  the  delay  fa) 
of  three  days  before  stipulated  shall  not  run,  but  shall  date  from  the  day 
when  the  discharge  of  the  vessel  or  vessels  arriving  before  it  shall  be  com- 
pletely finished." 

♦4161  *The  Cambria  went  into  the  harbour  of  Algiers,  within  the  mole, 
the  general  place  of  discharge,  on  the  19th  of  March,  and  there  took 
up  a  berth  whence  she  might  have  been  at  once  unloaded,  but  for  the 
special  regulation  above  referred  to.  There  being,  however,  several  other 
vessels  at  Algiers  laden  with  coal  consigned  by  the  defendants  to  Lacroutz 
for  the  use  of  the  French  government,  that  had  arrived  before  the  Cam- 
bria, her  « turn  to  deliver,"  pursuant  to  the  defendant's  contract  with  the 
French  government,  did  not  arrive  until  the  27th  of  April,  on  which  day 
Lacroutz  required  the  captain  to  proceed  for  that  purpose  to  the  govern- 
ment inlet,  in  another  part  of  the  harbour,  which  he  did  under  protest. 
The  unloading  commenced  on  the  29th  of  April. 

On  the  part  of  the  plaintiff  it  was  insisted,  that,  according  to  the  true 
construction  of  the  charter-party,  the  unloading  at  Algiers  was  to  com- 
mence as  soon  as  the  Cambria  took  up  such  a  position  in  the  port  as  to 
entitle  her  to  begin  to  discharge  her  cargo  according  to  the  general  regu- 
lations of  the  port. 

On  the  other  hand,  it  was  contended  that  the  language  of  the  charter- 
party  was  such  as  to  challenge  inquiry,  and  that  the  plaintiff  was  bound 
to  take  notice  that  there  was  some  particular  *<  turn  "  or  rotation  for  the 

(a)  "Dilai,**  "appointed  term"  or  "fixed  period." 
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discharge  of  the  vessel^  as  to  which  he  might  have  more  specifically 
informed  himself  before  he  signed  the  charter-party. 

In  order  to  sustain  their  construction  of  the  charter-party,  the  defend- 
ants attempted  to  show  that  there  was  a  known,  recognised  course  of  trade 
in  London  with  reference  to  the  export  of  coals  for  the  use  of  the  French 
government  on  the  coast  of  Africa — ^such  a  general  and  universal  practice, 
well  known  amongst  all  persons  conversant  with  the  trade,  that  the  plaintiff 
might  fairly  be  presumed  to  have  been  aware  of  it,  and  to  have  entered 
into  the  charter-party  with  reference  to  it.  Four  witnesses,  ship-brokers 
and  merchants,  were  called  to  *speak  to  this  custom.  It  was  pro-  r^^-i^ 
posed,  on  the  part  of  the  defendants,  to  ask  these  witnesses  whether  *• 
there  was  any  general  understood  meaning  of  the  words  "in  turn  to  deli- 
ver," amongst  ship-owners  and  merchants  engaged  in  this  particular  trade. 
The  question  was  objected  to  on  the  part  of  the  plaintiff',  but  the  objection 
was  disallowed. 

The  witnesses  stated,  that,  in  the  year  1836,  the  export  of  coals,  under 
contracts,  for  the  use  of  the  British  government,  had  much  increased ; 
and  that,  since  the  year  1841,  a  considerable  trade  had  been  carried  on, 
principally  confined  to  three  mercantile  houses  in  London,  (of  which  the 
defendants'  firm  was  one,)  in  the  export  of  coals  to  the  coast  of  Africa  for 
the  use  of  the  French  government. 

Upon  its  being  objected,  on  the  part  of  the  plaintiff*,  that  this  practice 
was  of  too  recent  date,  and  too  limited  in  its  character,  to  establish  a 
course  of  dealing  that  would  bind  the  plaintiff,  a  ship-owner  wholly  uncon- 
nected with  the  particular  trade,  and  that  there  was  no  evidence  to  show 
the  particular  form  of  charter  under  which  the  shipments  referred  to  took 
place,  the  defendants  put  in  four  charter-parties  applicable  to  this  parti- 
cular description  of  trade.  The  first  of  these  was  produced  by  one  Arnold, 
a  ship-broker,  who  stated  that  it  was  a  form  that  he  had  adopted  for  about 
two  years :  the  stipulation  for  delivery  of  the  coals  was  as  follows : — "  To 
be  delivered  in  her  regular  turn  alongside  craft,  steamers,  floating  depot, 
or  pier,  as  the  consignee  may  direct.''  The  second  and  third  were  pro- 
duced by  one  Chapman :  the  one  stipulated  for  a  delivery  «  on  the  ship 
being  in  turn,  ready  to  deliver  into  a  steamer  or  a  dep5t  at  Constantino- 
ple :"  the  other  stipulated  that  the  vessel  should  "proceed  to  her  majesty's 
dock-yard,  and  deliver  the  cargo  in  her  regular  turn  into  store  or  the 
dep&t  ship  there."  The  fourth  was  produced  by  one  Day,  and  r^A-tQ 
*stipulated  that  the  ship  should  "proceed  to  a  port  indicated,  and  '• 
there  deliver  the  cargo  in  her  regular  turn  alongside  craft,  steamer, 
floating  dep&t,  or  pier." 

There  were  no  general  regulations  of  the  port  of  Algiers  as  to  the  turn 
of  unloading  coals  or  any  other  merchandise. 

With  regard  to  what  took  place  at  Algiers  in  reference  to  the  unloading 
of  the  Cambria,  the  case,  as  well  on  the  part  of  the  plaintiff  as  on  that 
of  the  defendants,  rested  mainly  upon  the  examination  and  cross-exami- 
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nation  of  the  captain  upon  interrogatories  before  one  of  the  masters,  and 
upon  the  examination  and  cross-examination  of  Lacroutz  and  seTeral 
other  witnesses  at  Algiers  under  a  commission.  From  these  it  appeared 
that  the  port  of  Algiers  is  governed  by  a  director  and  officer  of  the  royal 
navy,  appointed  by  the  French  government ;  that  no  vessel  laden  with 
coals  consigned  for  the  use  of  the  French  marine  department  was  per- 
mitted to  unload  except  subject  to  the  special  regulation  already  men- 
tioned ;  that  several  vessels  laden  with  coals  so  consigned  by  other  parties y 
which  had  arrived  at  Algiers  since  the  Cambria,  were  unloaded  at  the 
government  inlet  before  that  vessel,  but  that  none  of  those  consigned  by 
the  defendants,  that  had  arrived  subsequently  to  the  Cambria,  had  been 
permitted  to  take  precedence  of  her  in  discharging  at  that  place  ;  and 
that  there  had  been  no  unnecessary  delay  on  the  part  of  the  defendants' 
agent  at  Algiers  in  despatching  the  vessel  consistently  with  their  contract 
with  the  French  government.  It  also  appeared  that  vessels  destined  for 
the  general  trade  at  Algiers  were  encumbered  with  no  such  special  regu- 
lations, and  consequently  were  able  to  discharge  coals  aild  other  merchan- 
dise at  the  mole  without  any  difficulty  or  delay. 

For  the  plaintiff,  it  was  submitted  that  the  evidence  failed  to  establish 
•41  Ql  ^^^  usage  attempted  to  be  set  up ;  and  *that  the  regulations  of 
the  marine  department  with  reference  to  which  the  defendants'  con- 
tract with  the  French  government  had  been  entered  into,  were  not  to  be 
taken  into  consideration  in  construing  the  charter-party,  as  if  they  had 
been  general  regulations  of  the  port. 

For  the  defendants,  it  was  insisted  that  the  regulation  in  question  in 
effect  formed  part  of  the  general  regulations  of  the  port,  and  was  binding 
upon  all  who  entered  it  with  coals  for  the  use  of  the  French  marine 
i.epartment. 

In  presenting  the  case  to  the  jury,  the  Lord  Chief  Justice  told  them, 
that,  if  they  considered  it  proved  to  their  satisfaction  that  there  was  a 
course  of  trade  in  London  relative  to  the  export  of  coals  to  Algiers  for 
the  use  of  the  French  government,  so  universally  well  known  amongst  all 
persons  conversant  with  the  trade  that  the  plaintiff  might  fairly  be  pre- 
sumed to  have  been  cognisant  of  its  particular  regulations  at  the  time  he 
executed  the  charter-party,  they  must  find  for  the  defendants.  But  that, 
if,  on  the  othef  hand,  such  course  of  trade  was  not  made  out  to  their 
satisfaction,  the  next  question  for  their  consideration  was,  what  was  the 
meaning  of  the  expression  « in  turn  to  deliver"  in  the  charter-party — 
whether  the  terms  of  the  contract  were  such  that  they  could  only  be 
satisfied  by  an  unloading  in  turn  at  the  government  inlet,  as  suggested  by 
the  defendants;  or  whether  they  might  not  be  satisfied  by  an  unloading 
in  any  other  part  of  the  harbour,  in  the  same  manner  as  vessels  with 
coals,  or  other  merchandise,  not  destined  for  the  service  of  the  marine 
department,  were  usually  unloaded,  as  contended  for  on  the  part  of  the 
plaintiff. 
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The  jury  returned  a  verdict  for  the  defendants. 

Sir  T.  WUde,  Serjt.,  (with  whom  was  J.  P.  WUdCy)  in  Easter  term  last, 
obtained  a  rule  nisi  for  a  new  trial,  on  *the  ground  that  improper  rmAOQ 
effect  had  been  given  to  the  evidence  of  usage,  which,  he  submit- 
ted, was  not  admissible  to  control  the  charter-party,  and  that  the  verdict 
was  against  evidence.  He  cited  Randall  v.  Lynch^  2  Campb.  352 ; 
lEll  V.  Idle^  4  Campb.  327  ;  Harman  v.  Clarke^  lb.  159 ;  Barret  v.  Dut- 
toTij  lb.  333 ;  Leer  v.  Yates^  3  Taunt.  387  ;(a)  Brereton  v.  Chapman^ 
7  Bingh.  659,  5  M.  &  P.  526  ;  and  Bottomley  v.  Forhes,  5  N.  C.  121, 
6  Scott,  816. 

Channell  and  Shee,  Serjts.,  (with  whom  was  Bovill^)  in  Michaelmas 
term,  showed  cause.     The  expression  in  this  charter-party,  « in  turn  to 
deliver,"  being  ambiguous,  it  clearly  was  competent  to  the  defendants  to 
show  aliunde  that  these  words  had  a  known  meaning  amongst  persons 
connected  with  the  particular  trade  to  which  the  contract  in  question  re- 
lated.    In  Robertson  v.  French^  4  East,  130,  Lord  Ellenborough,  speak- 
ing of  a  mercantile  contract,  says,  « it  is  to  be  construed  according  to  its 
sense  and  meaning,  as  collected,  in  the  first  place,  from  the  terms  used  in 
it;  which  terms  are  themselves  to  be  understood  in  their  plain,  ordinary, 
and  popular  sense,  unless  they  have  generally,  in  respect  of  the  subject- 
matter, — as  by  the  known  usage  of  trade,  or  the  like, — acquired  a  pecu- 
liar sense  distinct  from  the  popular  sense  of  the  same  words,  or,  unless  the 
context  evidently  points  out  that  they  must,  in  the  particular  instance,  and 
in  order  to  effectuate  the  immediate  intention  of  the  parties  to  that  con- 
tract, be  understood  in  some  other  special  and  peculiar  sense."     So,  in 
Hutton  v.  Warren,  1  M.  &  W.  475,  Pakke,  B.,  in  delivering  the  judg- 
ment of  the  court  of  Exchequer,  says  :    "  It  has  long  been  settled,  that, 
in  commercial  transactions,  extrinsic  evidence  of  custom  and  usage  is 
^admissible  to  annex*  incidents  to  written  contracts,  in  matters     tmaoi 
with  respect  to  which  they  are  silent.     The  same  rule  has  also 
been  applied  to  contracts  in  other  transactions  of  life  in  which  known 
usages  have  been  established  and  prevailed ;  and  this  has  been  done  upon 
the  principle  of  presumption,  that,  in  such  transactions,  the  parties  did 
not  mean  to  express  in  writing  the  whole  of  the  contract  by  which  they 
intended  to  be  bound,  but  a  contract  with  reference  to  those  known 
usages.     Whether  such  a  relaxation  of  the  strictness  of  the  common  law 
was  wisely  applied  where  formal  instruments  have  been  entered  into, — 
and  particularly  leases  under  seal, — may  well  be  doubted  ;  but  the  con- 
trary has  been  established  by  such  authority,  and  the  relations  between 
landlord  and  tenant  have  so  long  been  regulated  upon  the  supposition 
that  all  customary  obligations  not  altered  by  the  contract  are  to  remain  in 
force,  that  it  is  too  late  to  pursue  a  contrary  course ;  and  it  would  be  pro- 
QAictive  of  much  inconvenience  if  this  practice  were  now  to  be  disturbed.'' 
In  Cochran  v.  Retberg,  3  Esp.  N.  P.  C.  121,  evidence  of  usage  was 

(a)  And  see  post,  p.  426  (a). 

VOL.  n.  34  Z 
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admitted  to  explain  the  meaning  of  <<  days"  in  a  bill  of  lading — to  show 
that  it  meant  working  days.     In  Haynes  v.  Holliday^  7  Bingh.  587,  5  M. 
&  P.  572,  the  defendant,  the  master  of  a  vessel,  agreed  in  writing  to  take 
out  to  the  Cape  of  Good  Hope  a  boat  belonging  to  the  plaintiflf,  not 
exceeding  thirty  feet  in  length,  and  ten  in  width  ;  the  plaintiff  tendered 
a  boat  within  these  dimensions,  but  it  w^as  a  decked  boat ;  the  defend, 
ant  refused  to  take  it  on  board  unless  the  deck  were  removed  ;  evidence 
was  given  that  it  was  the  custom  to  remove  the  decks  of  such  boats, 
as  they  tended  to  impede  the  navigation  of  the  vessel ;  and  it  was  held 
that  such  evidence  was  properly  received.     [Maule,  J.  Suppose  a  party- 
contracted  to  convey  a  lion,  could  there   be    any  doubt  that  evidence 
*'422l     *^^^^^  ^^  admissible  to  show  that  it  was  customary  to  put  ani- 
"'     mals  of  that  description  into  cages  ?]     In  Lewis  v.  Marshall^  7  M. 
&  G.  729,  8  Scott,  N.  R.  477,  the  defendants,  ship-brokers,  engaged  for 
a  certain  commission,  to  procure  for  the  plaintiff's  ship  a  full  cargo  for 
Sydney,  « the  rates  oi freight  for  which  would  average  40*.  per  ton,  and 
at  least  nine  cabin  passengers,  passage-money  average  75/."     In  an 
action  for  a  breach  of  this  agreement,  the  defendants  offered  parol  evi- 
dence to  prove  that  the  terms  "  cargo"  and  «  freight,"  when  used  in  a 
contract  of  this  description,  and  with  reference  to  the  voyage  on  which 
this  vessel  was  engaged,  by  the  general  usage  and  course  of  the  trade, 
not  only  comprised  cargo  and  freight  in  the  strict  and  proper  sense  of 
those  words  as  applicable  to  goods,  but  comprised  also  steerage-passen- 
gers and  the  net  profit  arising  from  their  passage-money.     For  the  plain- 
tiffs, this  evidence,  it  was  contended,  was  inadmissible,  the  terms  of  the 
contract  being  precise  and  free  from  ambiguity.     The  evidence  was  at 
first  admitted,  but  was  afterwards  withdrawn  from  the  jury ;  the  Lord 
Chief  Justice,  who  tried  the  cause,  being  of  opinion  that  it  ought  not  to 
have  been  received.     And,  in  giving  the  judgment  of  the  court  upon  a 
motion  for  a  new  trial,  his  lordship  said  :  «  The  question  was,  whether 
there  was  a  recognised  practice  and  usage  with  reference  to  the  voyage 
and  business  out,  of  which  the  written  contract,  the  subject-matter  of 
the  action,  arose,  and  to  which  it  related,  which  gave  a  particular  sense 
to  the  words  employed  in  it,  so  that  the  parties  might  be  supposed  to 
have  used  those  words  in  such  sense.     The  character  and  description  of 
evidence  admissible  for  that  purpose  is  the  fact  of  a  general  usage  and 
practice  prevailing  in  the  particular  trade  or  business,  not  the  judgment 
*42^1     ^°^  opinion  of  the  witnesses ;  for,  the  contract  may  *be  safely 
and  correctly  interpreted  by  reference  to  the  fact  of  usage  ;  as  it 
may  be  presumed  that  such  fact  is  known  to  the  contracting  parties,  and 
that  they  contract  in  conformity  thereto  ;  but  the  judgment  or  opinion  of 
the  witnesses  called  affords  no  safe  guide  for  interpretation,  as  such 
judgment  or  opinion  is  confined  to  their  own  knowledge.     And,  upon 
referring  to  the  notes  of  the  evidence  on  the  trial,  we  incline  to  think  the 
evidence  offered  fell  under  the  latter  character  and  description,  and, 
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upon  that  ground,  was  properly  withdrawn  by  the  judge  from  the  consi- 
deration of  the  jury."  None  of  the  cases  cited  on  the  motion  does  more 
than  recognise  the  principle  laid  down  in  Leuns  v.  Marshall,  The  words 
« in  turn  to  deliver"  were  inserted  in  this  charter-party  for  an  obvious 
purpose.  And  the  trade  in  question  being  in  few  hands,  and  having 
grown  up  so  recently,  better  evidence  of  usage  could  hardly  be  expected. 
The  words  «<  in  turn  to  deliver"  can  have  no  sensible  meaning,  until 
explained  by  evidence  as  to  the  regulations  and  practice  of  the  port  of 
delivery :  and  the  regulation  under  which  the  contractors  here  were  bound 
to  deliver  in  a  particular  order  coals  shipped  for  the  use  of  the  French 
marine  department,  was  equally  binding  with  the  general  regulations  of 
the  port  of  Algiers. 

Sir  71  Wilde,  Serjt.,  (with  whom  was  /.  P.  Wilde,)  in  support  of  the  rule. 
There  is  nothing  upon  the  face  of  this  charter-party  to  show  that  the  con- 
tract between  the  plaintiff  and  the  defendants  was  entered  into  with  refer- 
ence to  any  engagement  by  the  latter  for  the  supply  of  coals  to  the  French 
government.     And  it  would  be  imposing  a  monstrous  hardship  upon  a 
ship-owner  who  has  let  his  ship  under  a  general  charter  like  this,  to  hold 
him  bound  by  the  terms  of  a  contract  entered  into  by  the  charterers  with 
some  third  party,  of  which  *he  has  no  notice.     The  ship-owner     r*AOA 
would,  of  course,  be  bound  by  any  general  regulations  of  the  port     *■ 
to  which  his  vessel  is  addressed,  but  not  by  particular  stipulations  con- 
tained in  a  private  contract  entered  into  by  the  charterers  with  any  one 
else.    The  evidence  of  usage  was  not  admissible  for  the  purpose  for  which 
it  was  offered  ;  and  even  if  admissible  it  was  not  cogent.     It  was  much 
too  limited  in  its  character,  and  was  too  recent  in  point  of  date.     Evi- 
dence of  custom  or  usage  to  control  written  contracts,  is  at  all  times  most 
unsatisfactory,  and  difficult  of  application,  and  has  always  been  admitted 
with  reluctance  and  regret.     It  is  only  upon  the  ground  that  it  is  so  uni- 
versal, and  so  well  known  that  the  parties  must  be  supposed  to  have  been 
dealing  with  reference  to  it,  and  to  have  intended  to  ingraft  it  upon  their 
bargain.     In  Bottomley  v.  Forbes,  the  contract  was  not  intelligible  until 
explained  by  the  evidence  of  usage.     In  Gahay  v.  Lloyd,  3  B.  &  C.  793, 
5D.  &R.  641,  in  an  action  on  a  policy  on  horses  «  warranted  free  from 
mortality,"  it  was  found,  by  a  special  verdict,  that,  on  the  voyage,  in 
consequence  of  a  storm,  the  horses  broke  down  the  partitions  between 
them,  and,  by  kicking,  so  bruised  each  other  that  they  died ;  and  that  a 
particular  usage,    with  respect  to  policies   on   live-stock,  prevailed  at 
Lloyd's  Coffee-house,  in  London,  where  the  policy  was  effected,  and 
was  adopted  both  by  the  underwriters  subscribing,  and  the  merchants 
effecting  policies  there  :  and  it  was  held,  that  this  w^as  a  loss  by  perils  of 
Ae  sea,  for  which  the  plaintiff  might  recover,  notwithstanding  the  war- 
ranty ;  and  that,  as  it  did  not  appear  that  the  plaintiff  knew  of  the  usage 
prevailing  at  Lloyd's,  or  was  in  the  habit  of  effecting  policies  there,  such 
'^soge  did  not  bind  him.     So,  in  Bartlett  v.  Pentland,  10  B.  &  C.  760,  an 
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assured  who  resided  at  Plymouth,  employed  an  insurance  broker  in  Lon- 
*4251  ^°°  ^^  *recover  a  loss  from  the  underwriters ;  and  the  latter  ad- 
justed the  loss  by  setting  off  ia  account  against  it  a  debt  due  to 
them  from  the  broker  for  premiums,  and  the  name  of  the  underwriter  was 
then  struck  off  the  policy.  It  was  proved  to  be  the  custom  at  Lloyd's 
Coffee-house,  in  London,  to  consider  such  set-off  as  payment  between 
the  broker  and  the  underwriters.  The  broker  became  bankrupt,  and 
never  paid  the  money  to  the  assured  :  and  it  was  held,  that  the  set-off  in 
account  between  the  underwriter  and  the  broker  was  not  payment  to  the 
assured,  inasmuch  as  the  broker  had  only  authority  to  receive  payment 
for  the  assured,  in  money ;  that  the  custom  which  prevailed  at  Lloyd's 
Coffee-house  w^as  not  binding  on  the  assured,  who  were  not  shown  to  be 
cognisant  of  it,  or  to  have  assented  to  it ;  and  that  the  erasure  of  the  name  of 
the  underwriter  from  the  policy, — that  not  having  been  done  with  the  assenf 
of  the  assured, — did  not  discharge  the  former.  Lord  Tenterden  there  said : 
<(  As  to  the  supposed  usage  at  Lloyd's  ;  the  usage  in  a  particular  place, 
or  of  a  particular  class  of  persons,  cannot  be  binding  on  other  persons, 
unless  those  other  persons  are  acquainted  with  that  usage,  and  adopt  it. 
Merchants  residing  in  London,  and  effecting  insurances  there,  may  rea- 
sonably be  supposed  to  be  acquainted  with  that  usage,  and  to  act  upon  it. 
Rut  there  is  nothing  in  the  case  to  raise  such  a  presumption  against  the 
present  plaintiffs  ;  on  the  contrary,  there  is  every  thing  to  rebut  such  a 
presumption."  Again,  in  Scott  v.  Irving,  1  B.  &  Ad.  605,  Lord  Tenter- 
den, speaking  of  the  same  usage,  says  :  <<  Such  a  usage  can  be  binding 
only  on  those  who  are  acquainted  with  it,  and  have  consented  to  be 
bouhi  by  it."  [Erle,  J.  In  those  cases  the  evidence  was  offered  for  the 
purpose  of  modifying  the  contract ;  to  control  the  plain  meaning  of  the 
♦4261  ^'^^^^  used.]  *This  is  not  like  the  case  of  Smith  v.  WUsariy  3  B. 
&  Ad.  728,  (a)  where  evidence  was  admitted  to  show,  that,  by 
the  custom  of  the  country,  the  word  «« thousand,"  as  applied  to  rabbits, 
denoted  *«  twelve  hundred."  The  words  « in  turn  to  deliver"  will  be 
satisfied  by  a  turn  or  rotation  according  to  the  general  regulations  of  the 
port  that  bind  all  who  enter  it,  without  limiting  their  interpretation  by  the 
terms  of  some  secret  contract  the  charterers  have  entered  into  with  stran- 
gers. The  evidence  of  usage,  therefore,  was  not  receivable,  and,  sup- 
posing the  evidence  to  have  been  receivable,  it  failed  to  establish  such 
a  known  and  universal  usage  as  the  contracting  parlies  might  be  pre- 
sumed to  have  had  in  their  minds  when  the  charter-party  was  made. 

Cur.  adv.  vuU. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  brought  by  the  owner  of  the  ship  Cambria  against 
the  charterers  of  that  ship,  to  recover  damages  under  the  charter,  for  her 
detention  at  Algiers  from  the  19th  of  March,  when  she  was  ready  to  deli- 

(a)  And  see  Strwck  ▼.  Ttnaia,  Abbott  on  Shipping,  196,  6th  edit;  Donaldton  ▼.  Fonttr^ 
Jb.  222. 
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rer  her  cargo,  until  the  29th  of  April,  when  her  discharge  actually  com- 
menced. The  jury  found  a  verdict  for  the  defendants ;  and  the  case 
comes  before  the  court  upon  a  motion  to  set  aside  that  verdict,  and  for  a 
new  trial,  first,  upon  the  ground  that  evidence  was  improperly  received ; 
and,  secondly,  that  the  verdict  itself  was  against  the  weight  of  the  evi- 
dence. 

The  question  upon  the  trial  turned  upon  the  clause  in  the  charter-party 
which  related  to  the  delivery  of  the  cargo,  viz.,  that  the  vessel  should  be 
loaded  in  regular  turn,  as  customary,  and  also  that  she  should  be  r*Acyj 
•"unloaded,  weather  permitting,  at  a  certain  average  rate  per  diem,  *■ 
and,  if  detained  longer,  "  the  charterers  engage  to  pay  for  such  detention 
at  the  rate  of  5/.  per  diem,  to  reckon  from  the  time  of  the  vessel  being 
ready  to  unload,  and  in  turn  to  deliver  :^^  and  the  contest  was,  as  to  the 
meaning  of  the  term  «  in  turn  to  deliver.'' 

The  particular  question  to  which  an  objection  was  taken  at  the  trial, 
was,  whether  there  was  any  general  understood  meaning  of  those  words 
amongst  ship-owners  and  merchants  entering  into  charter-parties  with 
respect  to  the  commerce  or  business  then  under  investigation.  And  we 
think,  so  far  as  the  question  is  concerned,  there  could  be  no  possible 
objection  to  it.  The  plaintiff  had  a  right  to  prove  his  case,  and  the  de- 
fendants an  equal  right  to  prove  theirs,  if  the  facts  would  allow  them 
respectively  to  do  so,  by  proving  that  the  contract  was  entered  into  with 
reference  to  a  known  recognised  use  of  the  particular  terms  employed  in, 
or  amongst  those  persons  conversant  with,  the  line  of  commerce  or  busi- 
ness to  which  it  relates.  And,  although  the  answers  given  by  the  wit- 
nesses failed  ahogether  in  establishing  such  usage,  the  inquiry  itself  was 
unobjectionable. 

The  cause,  therefore,  proceeded  upon  the  investigation,  by  evidence, 
into  the  meaning  of  those  words,  with  reference  to  the  subject-matter  of 
the  contract. 

The  words,  in  themselves,  bear  no  precise  meaning,  until  they  obtain 
their  application  by  the  evidence.  No  judge  or  jury,  looking  only  at  the 
contract  itself,  can  discover  when  it  is  that  the  ship  Cambria's  turn  to 
deliver  will  arrive,  or,  consequently,  from  what  day  the  demurrage  is  to 
be  calculated.  Evidence,  therefore,  is  necessary  to  explain  how  those 
'Words  apply  themselves  to  the  regulations  and  practice  of  the  port  of 
Algiers,  where  the  delivery  of  the  cargo  was  to  be  made.  And,  accord- 
i»^glyj  at  the  trial,  evidence  was  given  by  both  'parties  on  this  r*428 
point ;  and  the  contention  now  before  us  is,  whether  the  weight  ^ 
of  such  evidence  was  in  favour  of  the  plaintiff  or  the  defendants ;  the 
plaintiff  insisting,  that,  upon  the  evidence,  the  turn  for  delivery  by  the 
Cambria  had,  by  those  regulations  which  can  be  considered  as  properly 
the  regulations  of  the  port  of  Algiers,  come  to  her  long  before  the  29th 
of  April,  and  that  the  delay  in  her  delivery  was  occasioned  solely  by 
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reason  of  some  private  regulations  of  the  department  of  the  French  royal 
marine,  for  the  use  of  which  these  coals  had  been  consigned. 

But,  upon  looking  at  the  evidence,  we  think  there  is  no  room  for  this 
distinction  ;  but  that  the  regulations  of  the  French  royal  marine  form  part 
of  those  regulations  of  the  port  by  which  this  question  is  to  be  decided. 
There  seems  no  principle  upon  which  the  regulations  of  the  port  are  to  be 
held  strictly  confined  to  those  which  have  been  declared  by  the  govern- 
ment itself;  but  that  they  may  well  include  all  such  regulations  as  are 
made,  and  are  actually  enforced,  with  the  sanction  and  approbation  of  the 
government ;  under  which  latter  description  the  regulations  made  by  the 
department  of  the  French  royal  marine  must  be  considered  to  fall. 

Taking,  therefore,  the  interpretation  of  the  words  to  be,  turn  of  delivery 
in  conformity  with  the  regulations  of  the  port  of  Algiers,  the  question  really 
becomes  one  of  parcel  or  no  parcel — was  the  regulation  under  which  this 
delivery  took  place,  a  regulation  of  the  port  or  not }  And  we  think,  upon 
the  evidence,  it  was. 

It  was  strongly  pressed  upon  us,  that  a  great  hardship  would  be  im- 
posed upoQ  the  ship-owner  who  lets  his  ship  by  a  general  charter,  if  he  is 
to  be  affected  by  the  consequences  of  a  contract  by  the  charterer  to  which 
he  is  altogether  a  stranger.  But  we  think  the  answer  is,  that  he  knew, 
generally,  the  purpose  for  which  the  ship  was  taken,  and  her  destination, 
*42Q1  ^^^  might  have  *inquired  as  to  the  particular  object  of  the  char- 
^  terers ;  the  more  particularly  as  the  uncertainty  of  the  expression 
<<  in  turn  to  deliver"  might  fairly  provoke  such  inquiry. 

We  think,  for  these  reasons,  the  rule  nisi  for  a  new  trial  should  be  dis- 
charged. Rule  dischaiged. 


PIM  V.  GRAZEBROOK  and  Another.     Dec.  23. 

In  trwpUB  for  breaking  and  entering  the  plaintiflTa  mill,  and  taking  his  fixtures,  &c.,  the  de- 
fendants pleaded  a  title  in  A.,  as  sub-lessee  of  the  premises  for  a  term  of  years,  and  that,  A. 
becoming  bankrupt  before  the  lease  expired,  the  defendants,  as  his  assignees,  elected  to  take 
to  the  lease,  and  entered  and  became  possessed  of  the  mill,  &c. — giving  to  the  plainti/T 
express  colour. 

The  plaintiff  replied,  that  A.,  before  his  bankruptcy,  made  a  sub-lease  to  B.,  by  way  of  mort- 
gage, of  the  mill,  &jc^  under  which  sub-lease  B.  entered  and  became  possessed ;  that,  after 
A.*s  bankruptcy,  and  whilst  B.  was  so  possessed,  it  was  agreed  between  A.,  B.,  and  the 
plaintiff,  that  B.  and  A.  should  grant  an  underlease  of  the  mill  to  the  plaintiff^  and  shonkl 
sell  him  the  fixtures,  dec.,  at  a  certain  price ;  and  that  the  plaintifi)  with  the  consent  of  B.  and 
A.,  before  the  bankruptcy  of  the  latter,  entered  and  became  possessed  of  the  mill,  and  of  the 
fixtures,  &c 

Held,  that  the  replication  was  not  objectionable  on  the  score  of  ambiguity  or  of  duplicity,  the 
whole  statement  therein  forming  one  complete  tiUe  in  the  plaintiff  to  the  possession  of  the 
locut  in  quo  and  of  the  fixtures,  dtc. 

And,  per  curiam^  a  plaintiff  is  never  entitled  to  judgment  non  obttante  veredirtovpon  the  groand 
of  the  insufficiency  of  the  defendant's  pleading,  where  the  issue  on  the  plea  or  rejoinder  ii 
found  for  the  defendant,  and  against  the  plaintifi^  unless  such  plea,  or  rejoinder,  implies  lA 
admission  of  the  plaintiff's  title.(a) 

(a)  Vide  poet,  444,  (6) 
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Trespass,  for  breaking  and  entering  a  certain  mill,  manufactory,  yard, 
&c.,  of  the  plaintiff,  making  a  noise,  &c.,  disturbing  the  plaintiff,  and 
seizing  and  converting  divers  fixtures,  engines,  machinery,  and  utensils 
of  the  plaintiff  attached  to  the  said  mill,  &c. ;  by  means  of  which 
premises  the  plaintiff  was  not  only  greatly  disturbed  *and  annoyed  (•♦43Q 
in  the  peaceable  possession  of  the  said  mill,  &c.,  and  was,  during 
all  that  time,  hindered  and  prevented  from  carrying  on  and  transacting 
therein  his  lawful  and  necessary  trade  and  business,  and  thereby  lost,  and 
was  deprived  of,  divers  great  gains  and  profits  which  he  might,  and  other- 
wise would,  have  made  from  carrying  on  the  said  works  and  business,  but 
was  also  greatly  injured  in  his  credit  and  circumstances,  &c. 

Third  plea — that,  on  the  28th  of  September,  1804,  one  George  Taylor 
was  seised  in  his  demesne  as  of  fee  of  and  in  a  certain  close,  to  wit,  the 
piece  or  parcel  of  ground  upon  which  the  mill,  manufactory,  yard,  &c. 
in  the  declaration  mentioned  now  are,  and  at  the  several  times  when,  &c. 
were  situate,  &c.,  and,  being  so  seised,  he  the  said  George  Taylor  after- 
wards, and  before  the  said  mill,  manufactory,  and  yard  had  been  or  were 
erected,  made,  or  built  in  and  upon  the  said  close,  and  long  before  any 
of  the  several  times  when,  &c.,  to  wit,  on,  &c.,  by  a  certain  indenture  then 
made  between  Taylor  of  the  one  part,  and  one  Charles  Bemer  of  the 
other  part,  &c.,  did  demise  the  said  close  to  Bemer,  habendum  to  Bemer, 
his  executors,  administrators,  and  assigns,  for  ninety-seven  years  from  the 
29th  of  September,  1804 ;  that,  by  virtue  of  such  demise,  Berner  en- 
tered, &c. :  that  Berner,  being  so  possessed  of  the  last-mentioned  'close 
for  the  term  so  to  him  therein  granted,  afterwards,  and  before  the  said 
mill,  manufactory,  and  yard,  had  been  and  were  erected,  made,  or  built 
in  or  upon  the  said  close,  and  before  the  first  of  the  several  times  when, 
&c.,  to  wit,  on  the  25th  of  December,  1806,  by  a  certain  indenture  then 
made  between  Berner,  of  the  first  part,  and  one  John  Kerrison,  of  the 
other  part,  did  demise  the  said  close  to  Kerrison,  habendum  to  Kerri- 
son, his  executors,  administrators,  and  assigns,  for  sixty-one  years  from 
the  29th  of  September,  1806 ;  that,  by  virtue  of  such  demise,  Kerrison 
*entered,  &c.:  that  Kerrison,  being  so  possessed  thereof,  after-     r*AQ\ 
wards,  and  before  the  said  mill,  manufactory,  and  yard,  or  any  of 
them,  or  any  part  thereof,  had  been  or  were  erected,  made,  or  built  in  or 
upon  the  said  close,  and  before  any  of  the  several  times  when,  &c.,  to  wit, 
on  the  30th  of  December,  1835,  by  a  certain  indenture  then  made  between 
Kerrison  of  the  one  part,  and  Joseph  Hadley  Reddell  of  the  other  part, 
&c.,  Kerrison  did  demise  the  said  close  to  Reddell,  habendum  to  Reddell, 
his  executors,  &c.,  for  twenty-one  years  from  the  25th  of  December,  1835 ; 
that,  by  virtue  of  such  demise,  Reddell  entered,  &c.:  that,  afterwards,  and 
whilst  Reddell  was  so  possessed  of  the  said  close  as  aforesaid,  he,  Red- 
dell, being  a  trader,  became  bankrupt,  and  a  fiat  in  bankruptcy  issued 
against  him  on  the  28th  of  December,  1837,  under  which  he  was  duly 
^judged  and  declared  a  bankrupt,  and  certain   persons,  to  wit,  £• 
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Edwards,  &c.,  were  chosen  and  appointed  assignees,  and  elected  to 
accept  and  take,  and  did  then  accept  and  take,  the  lease  so  made  and 
granted  to  Reddell,  and  to  which  he  was  at  the  time  of  the  said  bank* 
ruptcy  so  entitled  as  aforesaid ;  that  by  means  and  in  consequence  thereof 
she  persons  so  appointed  assignees  of  Reddell  as  aforesaid,  then  became 
and  were  possessed  of  the  said  close,  for  all  the  residue  then  to  come  and 
unexpired  of  the  $aid  term  so  to  Reddell  granted  therein  as  aforesaid : 
that,  being  so  possessed,  the  said  assignees  afterwards,  and  before  any  of 
the  several  times  when,  &c.,  to  wit,  on  the  19th  of  February,  1838,  by 
indenture  assigned  to  one  Joseph  Freeman,  his  executors,  administrators, 
and  assigns,  the  said  close,  with  the  appurtenances,  for  and  during  all  the 
residue  and  remainder  then  to  come  and  unexpired  of  the  term  of  twenty- 
one  years  so  to  Reddell  granted  as  aforesaid ;  that,  by  virtue  of  such  last- 
mentioned  indenture.  Freeman  became  possessed  of  the  said  close,  &c.: 
*4321    ^^^  Freeman,  being  so  *possessed,  afterwards,  and  before  the 

said  mill,  manufactory,  and  yard,  or  any  of  them,  or  any  part 
thereof,  had  been  or  were  erected,  made,  or  built  in  or  upon  the  said  close, 
and  before  any  of  the  several  times  when,  &c.,  to  wit,  on  the  17th  of  Janu- 
ary, 1840,  by  a  certain  indenture  then  made  between  Freeman  of  the  one 
part,  and  one  Reuben  Hunt  of  the  other  part,  Freeman  did  demise  the 
said  close  to  Hunt,  habendum  to  Hunt,  his  executors,  administrators,  and 
assigns,  for  the  term  of  seventeen  years,  wanting  fourteen  days,  from  the 
25th  of  December,  1839 ;  and  that,  by  virtue  of  such  demise,  Hunt 
entered  and  became  possessed  of  the  said  close  for  the  term  so  to  him 
therein  granted  as  aforesaid :  that  Hunt,  being  so  possessed  of  the  said 
close  as  aforesaid,  afterwards,  and  before  any  of  the  several  times  when 
&c.,  to  wit,  on,&c.,  erected,  made,  and  built  in  and  upon  the  said  close, 
the  mill,  manufactory,  yard,  &c.  in  the  declaration  mentioned,  and  attached 
and  affixed  thereto,  and  put  and  placed  thereon,  the  fixtures,  engines, 
machinery  and  utensils,  goods  and  chattels,  in  the  declaration  mentioned, 
the  said  fixtures  being  trade  fixtures,  and  severable  and  removable  by  the 
tenant  of  the  said  premises  during  the  continuance  of  his  tenancy :  that 
Hunt,  being  so  possessed  of  the  said  mill,  machinery,  yard,  and  premises, 
fixtures,  engines,  machinery,  utensils,  goods,  and  chattels  in  the  declara- 
tion- mentioned,  as  in  the  plea  aforesaid,  afterwards,  and  before  any  of  the 
times  when,  &c.,  to  wit,  on  the  26th  of  June,  1840,  then  being  a  trader, 
&c.,  became  and  was  indebted  to  the  defendant  Grazebrook  in  100/.  and 
upwards,  and,  being  such  a  trader  and  so  indebted,  on  the  27th  of  June 
became  a  bankrupt,  that  a  fiat  issued  against  him  on  the  20th  of  August, 
under  which  he  was  duly  adjudged  and  declared  a  bankrupt,  and  one 
Cannan  appointed  official  assignee,  and  the  defendants  chosen  assignees 
*4331    ^^  ^^^  creditors :  that  the  defendants  and  Cannan,  as  assignees 

*of  Hunt,  afterwards,  and  after  his  bankruptcy,  and  before  any 
of  the  several  times  when,  &c.,  to  wit,  on,  &c.  last  aforesaid,  elected  to 
accept,  and  did  then  accept,  the  said  lease  to  which  Hunt  was  entitled  as 
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iJbresaid  at  the  time  \9hen  be  so  became  a  bankrupt  as  aforesaid,  and  did 
then,  to  wit,  on  the  day  and  the  year  last  aforesaid,  elect  to  become 
assignees  of  the  said  term  of  which  Hunt  was  so  possessed  in  the  said 
close  and  premises  in  which,  &c.,  at  the  time  when  he  so  became  a  bank- 
rupt as  aforesaid  ;  and  that  by  reason  and  means  of  the  premises  they, 
together  with  Cannan,  became  and  were  lawfully  entitled  to,  and  possessed 
of,  the  said  mill,  manufactory,  yard,  and  premises,  fixtures,  engines,  &c., 
in  the  declaration  mentioned,  as  forming  and  being  part  of  the  estate  and 
effects  of  Hunt  at  the  time  when  he  so  became  a  bankrupt  as  aforesaid : 
that,  whilst  the  defendants  and  Cannan  were  so  lawfully  entitled  to,  and 
possessed  of,  the  said  mill,  manufactory,  yard,  and  premises,  fixtures, 
engines,  &c.,  in  the  declaration  mentioned,  the  plaintiff,  claiming  title  to 
the  possession  of  the  said  mill,  manufactory,  yard,  and  premises  in  the 
declaration  mentioned,  under  colour  of  a  certain  fraudulent  and  void 
lease  to  him  thereof  made  by  Hunt,  just  before  his  bankruptcy,  with  intent 
to  cheat  and  defraud  the  creditors  of  him,  Hunt, — whereas  nothing  of  or 
in  the  said  mill,  manufactory,  yard,  and  premises  in  the  declaration  men- 
tioned, or  any  part  thereof,  or  any  right  to  the  possession  thereof,  or  any 
part  thereof,  ever  passed  by  the  last-mentioned  pretended  lease, — and  the 
plaintiff  then,  to  wit,  on,  &c.  last  aforesaid,  also  claiming  title  to  the  said 
fixtures,  engines,  machinery,  utensils,  goods,  and  chattels  in  the  declara- 
tion mentioned,  under  colour  of  a  certain  fraudulent  and  void  deed  of  gift 
to  him  thereof  made  by  Hunt,  with  the  intent  to  cheat  and  defraud  the 
creditors  of  him,  Hunt,  whereas  ^^othing  of  or  in  the  said*  fix-     r»4Q4 
tures,  engines,  &c.  in  the  declaration  mentioned,  or  any  of  them, 
or  any  part  thereof,  ever  passed  to  the  plaintiff  by  virtue  of  the  last- 
mentioned  deed  of  gift, — afterwards,  and  before  the  first  of  the  several 
times  when,  &c.,  and  whilst  the  defendants  and  Cannan  were  entitled  to 
the  possession  thereof  as  assignees  as  aforesaid,  to  wit,  on,  &c.,  entered 
into  and  upon  the  said  mill,  manufactory,  yard,  and  premises  in  the 
declaration  mentioned  in  which,  &c.,  and  the  appurtenances,  and  was 
thereof  possessed,  and  also  then,  to  wit,  on,  &c.  last  aforesaid,  claiming 
as  aforesaid,  took  possession  of  the  fixtures,  engines,  &c.,  in  the  declara- 
tion mentioned ;  and  thereupon  the  defendants,  as  assignees  of  Hunt  as 
aforesaid,  and  being  so  entitled  to  the  possession  of  the  said  mill,  manu- 
factory, yard,  and  premises,  fixtures,  engines,  machinery,  utensils,  goods, 
and  chattels  in  the  declaration  mentioned  as  aforesaid,  at  the  said  several 
times  when,  &c.,  in  their  own  right,  and  also  as  servants  of  Cannan,  and 
by  his  command,  entered  into  and  upon  the  said  mill,  manufactory,  yard, 
^^i  premises  in  the  declaration  mentioned,  and  in  which,  &c.,  and  in  and 
upon  the  plaintiff's  possession  thereof,  and  committed  the  several  alleged 
tf^passes  in  the  declaration  mentioned,  and  whereof  the  plaintiff  had 
above  complained  against  the  defendants,  as  they  lawfully  might  for  the 
cause  aforesaid — verification. 

Replication — that,  after  the  time  when  Hunt  became  possessed  of  the 
VOL.  n.  35 
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mill,  manufactory,  yard,  and  premises,  fixtures,  engines,  machinery,  ;iten- 
sils,  goods,  and  chattels  in  the  declaration  mentioned,  as  in  the  third  plea 
alleged,  and  after  the  fixtures,  engines,  machinery  and  utensils,  goods, 
and  chattels  in  the  declaration  mentioned,  had  been  attached  to,  and  fixed 
and  put  and  placed  in  and  upon  the  mill,  manufactory,  yard,  and  pre- 
mises in  which,  &c.  in  the  declaration  mentioned,  and  before  Hunt  became 
*4^^1     ^"^'  ^^  ^  bankrupt  as  in  that  plea  'aforesaid,  to  wit,  on  the  6th 

of  March,  1840,  by  a  certain  indenture  then  made  between  Hunt 
of  the  one  part,  and  one  Thomas  Rogers  of  the  other  part.  Hunt  demised 
to  Rogers  the  said  close,  to  wit,  the  mill,  manufactory,  yard,  and  premises 
in  which,  &c.  in  the  declaration  mentioned,  by  way  of  mortgage,  together 
with  the  said  fixtures,  engines,  machinery  and  utensils,  goods  and  chat* 
tels,'to  hold  the  same  to  him,  Rogers,  for  all  the  residue  then  unexpired  of 
the  term  therein  so  possessed  by  Hunt  as  aforesaid,  except  the  last  day 
of  the  said  term ;  subject  to  a  proviso  for  the  redemption  of  the  said  term 
60  thereby  granted,  in  the  last-mentioned  indenture  contained ;  that,  after 
the  making  of  the  last-mentioned  indenture,  and  after  the  erecting,  placing, 
and  fixing  in  and  upon  the  said  mill,  manufactory,  yard,  and  premises  the 
said  fixtures,  engines,  machinery  and  utensils,  goods  and  chattels,  by 
Hunt,  as  in  the  third  plea  was  alleged,  and  before  the  bankruptcy  of  Hunt, 
to  wit,  on  the  said  6th  of  March,  1840,  Rogers  entered  into  and  upon, 
and  became  and  was  possessed  of,  the  said  mill,  manufactory,  yard,  and 
premises,  and  the  said  fixtures,  engines,  &c.,  for  the  term  so  to  hioi 
thereof  granted  as  aforesaid,*  which  was  still  unexpired  and  undetermined : 
that  thereupon,  afterwards,  and  before  the  bankruptcy  of  Hunt,  and  whilst 
Rogers  was  so  possessed  of  the  term  so  to  him  thereof  granted  as  last 
aforesaid,  and  before  any  of  the  several  times  when,  &c.,  to  wit,  on  the 
27th  of  June,  1840,  by  a  certain  memorandum  of  agreement  in  writing 
then  made  and  signed  by  Hunt,  Rogers,  and  the  plaintiff,  it  was  agreed 
that  Rogers  and  Hunt  should  grant  and  execute  to  the  plaintiff  a  lease  of 
the  mill,  manufactory,  yard,  and  premises  in  the  declaration  mentioned, 
for  all  the  residue  then  to  come  and  unexpired  of  the  term  of  seventeen 
years  wanting  fourteen  days,  firom  the  said  25th  of  December,  1839, 
granted  by  Freeman  to  Hunt  as  aforesaid,  less  three  days  of  the  said  term, 
*4^61    **  *^^  yearly  rent  of  400/. ;  that  the  plaintiff  did  thereby  agree 

to  accept  such  lease  and  to  execute  a  counterpart  thereof;  that  it 
was  thereby  further  agreed  that  Rogers  and  Hunt  should  bargain  and  sell 
to  the  plaintiff,  and  that  the  plaintiff  should  purchase  and  buy,  and  that 
he  did  thereby  then  buy,  of  them,  and  they  did  thereby  then  sell  to  him, 
the  said  fixtures,  engines,  &c.,  at  and  for  the  sum  of  500/.,  to  be  there- 
fore paid  by  the  plaintiff  to  Hunt  and  Rogers ;  as  by  the  said  memoran 
dum,  &c. :  that,  after  the  making  of  the  last-mentioned  agreement,  and 
before  the  bankruptcy  of  Hunt,  and  before  any  of  the  times  when,  &c., 
to  wit,  on  the  said  27th  of  June,  1840,  the  plaintiff,  in  pursuance  and 
under  and  by  virtue  of  such  agreement,  and  by  and  with  the  consent  aud 
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direction  of  Rogers  and  Hunt,  entered  into  and  upon,  and  then  became 
and  was  possessed  of,  the  mill,  manufactory,  yard,  and  premises  in  the 
declaration  mentioned,  and  also  then  took  possession,  and  became  and 
was  possessed,  of  the  fixtures,  engines,  and  machinery  in  the  introductory 
part  of  the  plea  and  in  the  declaration  mentioned,  and  so  remained  and 
continued  possessed  of  the  same  until  and  upon  the  several  times  when, 
&c. — verification. 

Special  demurrer,  assigning  for  causes — that  the  replication  neither 
properly  traversed,  nor  confessed  and  avoided,  any  of  the  matters  alleged 
in  the  plea — that,  if  it  was  intended  as  a  traverse  of  any  of  those  matters, 
it  should  have  concluded  to  the  country,  instead  of  concluding  with  a 
-verification ;  and,  on  the  other  hand,  if  it  was  intended  to  be  in  confes- 
sion and  avoidance  of  the  plea,  it  did  not  sufficiently  confess  the  same, 
or  give  any  sufficient  colour  to  the  defendants — that  the  replication  was 
an  argumentative  denial  either  of  the  possession  of  Hunt,  at  the  time  he 
became  a  bankrupt,  of  the  said  mill,  &c.,  fixtures,  engines,  &c.,  or  of  the 
defendants'  possession  thereof,  as  his  assignees,  at  the  ^several  r^Ao.'i 
times  when,  &c. — that  the  replication  set  up  and  showed  a  pos- 
session in  the  plaintiff  of  the  said  mill,  &c.,  fixtures,  engines,  &c.,  com- 
mencing before  the  bankruptcy  of  Hunt,  and  continuing  up  to  and  until 
the  said  alleged  times  when,  &c.,  which  possession  was  repugnant  to  and 
inconsistent  with  the  possession  of  Hunt  at  the  time  of  his  bankruptcy, 
and  of  the  defendants  as  his  assignees  since  the  bankruptcy  of  Hunt ;  yet, 
nevertheless,  the  replication  did  not  deny,  otherwise  than  by  argument  or 
inference,  the  said  possession  of  Hunt,  or  of  the  defendants  as  his  as- 
signees— that  the  replication  did  not  tender  any  issue  that  could  be  safely 
accepted  by  the  defendants — that  the  replication  was  ambiguous  and 
uncertain,  because  it  did  not  disclose  whether  the  plaintiff  claimed  under, 
or  founded  his  title  upon,  the  possession  of  Hunt,  or  upon  thatof  Rogers — 
that,  if  the  mortgage  to  Rogers  operated,  as  it  would  seem,  and  was 
alleged  by  the  plaintiff,  to  have  operated,  to  pass  the  legal  estate  and 
interest  in  the  said  mill,  8u  .,  fixtures,  engines,  &c.,  to  Rogers,  the  alleged 
agreement  between  him,  the  plaintiff,  and  Hunt,  was,  in  its  legal  operation 
and  effect,  an  agreement  between  Rogers  and  the  plaintiff,  and  should 
have  been  so  pleaded  ;  whereas,  as  it  was  pleaded,  the  defendants  were 
unable  to  traverse  safely  the  alleged  mortgage  to  Rogers,  lest  it  should  be 
objected,  that  the  agreement  under  which  the  plaintiff  claimed,  having 
heen  executed  by  Hunt,  the  alleged  mortgage  to  Rogers  was  immaterial, 
and  might  be  rejected  as  surplusage — and  that,  if  the  plaintiff  was  doubt« 
ful  as  to  the  legal  effect  of  the  agreement,  he  should  have  set  it  out  in  its 
very  words. 

Joinder  in  demurrer. 

Manningf  Serjt.,  in  support  of  the  demurrer,  (a)    The  first  objection  to 

(a)  The  argument  took  place  in  Easter  term  last,  before  Tindal,  C.  J^  and  Coltroan,  Crew* 
well,  and  £rle,  Js.  There  had  been  a  preTiont  argument  in  Trinity  MtD  I HS,  which  resuite^ 
in  an  amendment  of  the  replication.    Vide  poet,  p.  439,  (a). 
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*4381  *^^  replication  is,  that  it  neither  *confesses  and  avoids,  nor  tra- 
verses, the  third  plea.  The  plea  alleges  that  Hunt  becoming  bank- 
rupt, his  interest  in  the  premises,  and  in  the  fixtures,  &c.,  vested  in  the 
defendants  as  his  assignees.  The  allegation  that  Hunt  continued  in  pos- 
session down  to  the  time  of  his  bankruptcy,  is  not  denied.  The  replica- 
tion is  also  bad  for  ambiguity  and  for  duplicity.  It  states,  that,  after  Hunt 
became  possessed,  and  before  his  bankruptcy,  he  demised  to  Rogers  by 
way  of  mortgage ;  and  that,  afterwards,  and  before  Hunt's  bankruptcy,  and 
whilst  Rogers  was  possessed,  it  was  agreed  between  Rogers,  Hunt,  and 
the  plaintiff,  that  Rogers  and  Hunt  should  grant  an  underlease  to  the 
plaintifi*,  and  should  sell  the  fixtures,  &c.,  to  the  plaintiff;  and  that  the 
plaintifif  entered  and  became  possessed  of  the  mill,  &c.,  and  fixtures, 
engines,  &c.,  under  that  agreement.  It  was  not  competent  to  the  defend- 
ants to  traverse  both  the  demise  by  Hunt  to  Rogers  by  way  of  mortgage, 
and  also  the  agreement  under  which  the  plaintiff  is  alleged  to  have 
entered,  whereby  he  would  become  tenant  at  will  to  Hunt  or  Rogers :  and, 
though  the  plaintiff  has  avoided  saying  to  whichy  that  omission  cannot 
make  the  replication  good.  If  the  defendants  had  traversed  the  mortgage 
by  Hunt  to  Rogers,  and  had  succeeded  upon  that  traverse,  the  plaintiff 
might  have  moved  for  judgment  non  obstarUe  veredicto;  because,  althougk 
the  agreement  would  appear  to  be  a  mere  nullity  as  to  creating  any  demise 
from  Rogers,  yet,  as  Hunt  was  a  party  to  it,  the  interest  that  remained  in 
him — the  demise  by  him  to  Rogers  being  removed  out  of  the  way, — would 
be  sufficient  to  vest  the  premises  in  the  plaintiff  by  the  agreement  and  the 
entry  under  it :  and,  if  they  had  traversed  the  agreement  between  Rogers 
and  Hunt  and  the  plaintiff,  that  would  have  left  unanswered  the  right  of 
*4391  ^^S^^s  to  the  'possession  of  the  mill,  &c.,  and  of  the  goods,  by 
virtue  of  the  mortgage,  and  his  entry  and  possession  under  the 
same.  [Coltman,  J,  Would  not  the  replication  have  been  sufficient  if 
it  had  concluded  with  a  traverse  of  Hunt's  possession  ?  Tindal,  C.  J. 
That  would  get  rid  of  the  difficulty  suggested  as  to  the  motion  for  judg- 
ment non  obstante  veredicto,  (a)  ]  There  is  no.  positive  allegation  that  Hunt 
was  possessed.  The  title  under  the  agreement  is  also  defective.  It  is  a 
general  rule  of  pleading,  that  an  instrument  must  either  be  stated  accord- 
ing to  its  legal  effect,  or  be  set  put  in  hac  verba.  In  Com.  Dig.  Pleader^ 
(C.  37,)  it  is  said :  "If  the  plaintiff  conveys  to  himself  an  estate  by  deed, 
he  ought  to  plead  the  conveyance  as  it  operates  in  law,  and  not  according 
to  the  words  of  the  deed."  (J)  And  it  is  only  necessary  to  state  enough 
of  the  deed  to  show  a  title  to  the  action,  (c)  "  And  therefore,  if,  by  the 
deed,  the  words  are,  Igive^  grantj  releasCy  and  coiifirmy  he  must  not  say 

(a)  The  amendment  fuggested  would  have  restored  the  replication  to  its  original  state. 
When  before  the  court  upon  the  former  occasion,  it  was  as  it  now  stands  as  far  as  the  asterisk, 
p.  435,  and  then  it  concluded  as  follows : — «  Without  this,  that  the  said  Reuben  Hunt  was 
possessed  of  the  same,  or  any  or  either  of  them,  or  any  part  thereof,  at  the  time  when  he  sr 
.became  bankrupt,  in  manner  and  form  as  in  the  said  third  plea  is  alleged  "  condnding  to  the 
icountry. 

(6)  1  Vent.  109, 110.  (c)  And  see  BrisiQw-f.  Wright,  8  Dougl  667. 
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(bat  such  a  one  dedit^  concessit^  relaxavit^  et  covfirmaviiy  but  he  ought  to 
say  quod  concessit^  or  quod  relaxavitj  &c.,  as  the  deed  operates."  (a)  "  So, 
if  a  deed  operates  as  a  covenant  to  stand  seised,  he  cannot  say,  that,  for 
aflfection  concern^,"  &c.  (6)  «« And,  though  he  adds,  qua  quidem  concessio 
operavit  per  viam  conventionis  stare  seisit,  &c.,  it  is  not  good,  for  this  is 
impertinent.'*  (c)  Here,  if  the  mortgage  to  Rogers  was  a  honafde  trans- 
action, and  not,  as  the  assignees  *contend,  merely  colourable,  the  r*AAr^ 
plaintiflT  might,  with  respect  to  the  possession  of  the  mill,  &c.,  *■ 
have  relied  upon  that  mortgage,  with  the  tenancy  at  will  in  himself  under 
Rogers,  or,  if  he  did  not  think  that  course  safe,  be  might  have  abandoned 
the  mortgage,  and  taken  his  stand  as  tenant  at  will  to  Hunt,  under  a 
demise  from  him  as  continuing  termor,  [d)  It  is  true,  that  if  the  plaintiff 
bad  taken  the  former  course,  he  must  have  set  up  a  separate  title  under 
Hunt  to  the  fixtures  ;  but  this  would  have  been  attended  with  no  practical 
inconvenience.  The  effect  of  the  replication,  with  respect  to  the  course 
open  to  the  defendants  in  rejoining,  is  precisely  the  same  as  if  the  plain- 
tiff had  said,  <<that  the  term  being  either  in  Hunt  or  in  Rogers,  both 
demised  to  the  plaintiff,  to  hold  as  tenant  at  will  to  the  one  or  to  the 
other." 

Channelly  Serjt.,  contra.  The  replication  to  the  third  plea  sets  up  but 
one  entire  answer,  which  answer  is  necessarily  composed  of  two  links, 
viz.,  the  demise  by  way  of  mortgage  from  Hunt  to  Rogers,  and  the  agree- 
ment by  Hunt  and  Rogers,  with  the  plaintiff,  to  demise  to  him  the  mill^ 
&c.,  and  absolutely  to  sell  to  him  the  fixtures,  &c.  The  introduction  of 
both  was  essential  to  the  plaintiff's  case,  and  the  defendants  might  have 
traversed  both.  The  difficulty  suggested  might  have  arisen,  if  the  con- 
veyance to  the  plaintiff  had  been  by  deed  under  sealj  and  purporting  to  be 
a  direct  conveyance  by  Hunt. 

Mannings  Serjt.,  in  reply.  The  defendants  could  not  have  traversed 
both  the  titles  set  up  in  the  replication.  But,  supposing  a  cumulative 
traverse  or  a  rejoinder  de  injuria  could  have  been  supported,  the  defend- 
ants *were  not  bound  to  acquiesce  in  the  course  taken  by  the  r*AAi 
plaintiff  in  setting  up  a  double  title.  If  the  plaintiff  had  replied  ^ 
that  either  Hunt  or  Rogers  was  seised  in  fee,  a  rejoinder  that  neither  was 
seised  might  have  been  good ;  but  the  defendants  would  not  be  bound 
to  give  the  plaintiff  the  benefit  of  an  alternative  answer  to  their  plea, 
whatever  difficulty  there  might  be,  upon  the  state  of  the  title,  in  saying 
whether  the  legal  seisin  was  in  the  one  or  in  the  other. 

All  acts  done  as  well  as  instruments  executed,  are  to  be  pleaded 
according  to  their  legal  effect.  In  debt  on  a  bail-bond,  the  plea  is,  not 
that  the  party  has  put  in  common  bail,  but  quod  comperuit  ad  diem ;  «  for 

(a)  Baker  y.  Lade,  3  Lev,  292 ;  Wihon  t.  Armorer,  1  Vent  78 ;  Chetter  ▼.  WiVany  T.  Raym. 

187, 1  Sid.  452,  2  Baund.  96. 
(6)  3  Lev.  292,  4  Mod.  150,  Skinn.  315.  (c)  3  Lev.  292 ;  poet,  44L 

{i)  Semble  that  the  bankruptcy  of  Hunt  would  not  have  determined  hia  will  aa  leasor.    Vide. 

StmtiBorth  V.  Brian,  ant^,  VoL  i.  p.  231,  aa  to  aubmiMion  to  arbitration. 
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he  must  plead  according  to  the  operation  things  have  in  law."    Str<md  y. 
Lady  Gerrardy  1  Salk.  8.(a)  Cur.  adv.  vuU. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  plaintiff  declared  in  trespass,  for  breaking  and  entering  his  mill, 
manufactory,  &c.,  and  taking  his  fixtures  and  other  goods  and  chattels. 

The  third  plea  stated  a  title  in  one  Reuben  Hunt,  as  sub-lessee  for  a 
term  of  years,  and  that,  Hunt  becoming  bankrupt,  the  defendants,  as  his 
assignees,  before  the  time  when,  &c.,  accepted  the  sub-lease,  and  entered 
upon  the  mill,  goods,  and  chattels,  &c.,  and  thereby  became  possessed 
of  the  same ;  the  plea  giving  colour  to  the  plaintiff,  in  order  to  avoid  a 
formal  objection. 

The  replication  to  this  third  plea  (upon  which  the  question  before  us 
arises)  was,  in  substance,  that  Hunt,  before  his  bankruptcy,  made  a  sub- 
lease to  one  Rogers,  by  way  of  mortgage,  of  the  said  mill,  manufactory, 
•4421  ^^''  together  with  the  fixtures,  machinery,  goods,  and  ^chattels, 
under  which  sub-lease  Rogers  entered  and  became  possessed 
of  the  mill,  manufactory,  fixtures,  &c.,  for  the  term  so  to  him  granted,  and 
that  afterwards,  and  before  the  bankruptcy  of  Hunt,  and  whilst  Rogers 
was  so  possessed  for  the  term,  which  is  still  undetermined,  by  an  agree- 
ment in  writing  between  Hunt,  Rogers,  and  the  plaintiff,  it  was  agreed 
that  Rogers  and  Hunt  should  grant  an  under-lease  of  the  mill,  &c.,  to  the 
plaintiff,  and  that  they,  Rogers  and  Hunt,  should  sell,  and  the  plaintiff 
should  buy,  the  fixtures,  machinery,  goods,  and  chattels,  at  a  certain 
price  ;  under  which  agreement  the  plaintiff,  with  the  consent  of  Rogers 
and  Hunt,  before  Hunt's  bankruptcy,  entered  and  became  possessed  of 
the  said  mill,  &c.,  and  took  possession  and  became  possessed  of  the  fix- 
tures, engines,  and  machinery  in  the  introductory  part  of  the  third  plea 
mentioned. 

To  this  replication  the  defendants  demurred  specially  for  the  causes  by 
them  assigned ;  and,  upon  the  argument  before  us,  the  principal  objection 
insisted  upon  was,  that  the  replication  was  ambiguous  and  double  :  am- 
biguous, because  it  left  the  defendants  in  doubt  whether  the  plaintiff 
meant  to  rely  on  an  agreement  by  Hunt,  or  an  agreement  by  Rogers,  with 
the  plaintiff;  and  that  the  replication  was  double,  because  (as  it  was  con- 
tended) the  defendants  could  not  traverse  at  the  same  time  both  the  mort- 
gage to  Rogers  and  also  the  subsequent  agreement  between  Rogers  and 
Hunt  with  the  plaintiff;  and,  further,  that,  if  the  defendants  traversed  the 
mortgage  to  Rogers  alone,  and  such  traverse  was  found  for  the  defend- 
ants, the  plaintiff  might  still  move  for  judgment  non  obstante  veredicto^ 
inasmuch  as,  the  mortgage  to  Rogers  being  out  of  the  way,  there  would 
be  nothing  to  prevent  the  subsequent  agreement  to  demise  the  premises 
and  to  sell  the  goods  to  the  plaintiff,  from  having  its  full  operation  as  an 
agreement  by  Hunt  alone :  and,  if,  on  the  other  hand,  the  defendants 

(a)  And  Bee  H.  18  E.  2,  fo.  695,  596;  T.  todem  anno,  fo.  614;   Lord  DudUy  t.  Lord 
PovfUs,  M.  5  H.  7,  fo.  1,  pi.  1 ;  1  M.  &  G.  281,  3  M.  &  G.  780,  7  M.  <&  G.  318. 
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should  traverse  the  agreement  between  Rogers  and  Hunt  and  *the     r*AA^ 
plaintifTy  and  succeed  upon  such  traverse,  still  it  would  appear 
that  they,  the  defendants,  had  no  right  either  to  the  possession  of  the  mill 
and  other  premises,  or  of  the  goods,  which  was  in  Rogers,  by  virtue  of 
the  mortgage  to  him,  and  his  entry  and  possession  under  the  same. 

But  we  think  the  defendants'  objection  ought  not  to  prevail.     This  is 
an  action,  not  only  for  the  breaking  and  entering,  but  also  for  the  taking 
of  the  goods  and  chattels  of  the  plaintiff.     The  defendants  have  justi- 
fied the  whole  trespass,  both  the  breaking  and  entering  and  the  taking  of 
the  goods,  under  their  right  to  the  possession  as  assignees  of  Hunt,  a 
bankrupt.     The  plaintiff,  again,  in  his  replication,  sets  up  a  prior  right  to 
the  whole,  that  is,  both  to  the  possession  of  the  premises  and  of  the  goods 
and  chattels,  under  a  mortgage  of  the  premises  and  of  the  goods  and 
chattels  to  Rogers,  and  an  agreement  between  Rogers,  the  mortgagee, 
and  Hunt,  the  mortgagor,  for  a  sub-lease  to  the  plaintiff  of  the  premises 
and  fixtures,  and  for  an  absolute  sale  to  him  of  the  goods  and  chattels. 
This  forms  one  complete  title  in  the  plaintiff  to  the  possession  of  the 
whole,  t.  e.  both  of  the  place  in  which,  &c.,  and  of  the  goods  and  chat- 
tels :    and  there  can  be  no  reason,  as  it  seems  to  us,  why  he  should  not 
be  at  liberty  to  plead  his  title  to  the  whole  as  it  really  exists.    It  may  be 
true,  that,  in  consequence  of  the  title  being  pleaded  as  it  is,  the  defend- 
ants cannot  take  issue  on  the  demise  to  Rogers :  but  the  reason  why 
they  cannot  do  so  is,  that,  even  though  nothing  passed  by  that  demise, 
the  plaintiff  would  still  have  a  sufficient  title  under  the  agreement  between 
him  and  Hunt  and  Rogers,  and  the  issue  taken  on  the  mortgage  would 
be  immaterial,  inasmuch  as  it  would  leave  the  plaintiff's  title  unanswered. 
It  may  also  be  true  that  the  defendants  could  not  rely  simply  on  a  denial 
of  the  plaintiff's  title  under  the  agreement  between  Rogers,  Hunt,  and 
Pim,  inasmuch  as,  the  demise  to  Rogers  •being  unanswered,  the     r*AAA 
defendants  would  still  appear,  on  the  whole  record,  to  be  tres-     ^ 
passers.     But  we  see  no  reason  why  the  defendants  should  not  be  at  liberty 
to  include  in  one  traverse  the  whole  title  as  it  is  pleaded,  that  is,  the 
mortgage  to  Rogers,  and  the  subsequent  agreement  made  with  the  plain- 
tiff, as  both  together  constitute  but  one  title,(a)  and,  unless  both  are 
denied,  no  answer  is  given  to  the  plaintiff's  replication.     Such  a  traverse 
cannot,  we  think,  be  open  to  objection  on  the  score  of  duplicity ;  for, 
duplicity  implies  the  setting  up  of  two  answers  to  the  same  subject  mat- 
ter of  allegation,  whereas  the  traverse  in  this  case  would  only  set  up  one 
entire  answer  to  the  replication.     And,  that  it  is  one  entire  answer  only, 
appears  clearly  from  this  consideration,  that,  if  either  branch  of  it  were 
omitted,  the  remainder  alone  would  furnish  no  answer  to  the  replication. 
Such  a  traverse  falls  within  the  principle  on   which  the  case  of  Bell  v. 
Tuckett,  3  M.  &  G.  785,  4  Scott,  N.  R.  403,  1  Dowl.  N.  S.  458,  rests  ; 

(a)  In  objecting  to  the  replication,  the  defendants  contended  that  it  set  up  two  titles. 
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and  this  consideration  appears  to  us  to  obviate  the  whole  of  the  difficulty 
set  up  on  the  part  of  the  defendants. 

And,  as  to  the  objection,  that,  if  the  defendants  took  issue  on  the 
mortgage  only,  and  succeeded  upon  it,  the  plaintiff  would  be  entitled  to 
the  judgment  of  the  court  non  obstante  veredicto,  it  appears  a  sufficient 
answer,  that  the  plaintiff  is  never  entitled  to  such  judgment  upon  the 
ground  of  the  insufficiency  of  the  defendant's  pleading,  (where  such 
plea  or  rejoinder  is  found  for  the  defendant,  and  against  the  plaintiff,) 
unless  the  plea,  or  rejoinder,  implies  an  admission  of  the  plaintiff's  title, 
which  a  traverse  by  the  defendant  never  does  :  Gwynne  v.  Bumelly  6  N. 
C.  453,  1  Scott,  N.  R.  711. (a)  And  the  decision  of  this  court  in  the 
*44^1  *case  of  Hitchcock  v.  Humfrey,  6  Scott,  N.  R.  540,  does  not  ap- 
pear in  any  way  inconsistent  with  the  doctrine  above  laid  down  ; 
for,  in  the  latter  case,  the  traverses  by  the  defendant  were  altogether  im- 
material traverses  ;  being  traverses  of  allegations  in  the  declaration  which 
w:ere  unnecesary.  The  allegations  themselves,  therefore,  might  be  con- 
sidered as  struck  out  of  the  declaration ;  and  with  them  the  traverses,  and 
the  finding  thereon,  must  fall  to  the  ground.  In  fact,  the  judgment  non 
obstante  veredicto  appears  to  be  only  one  species  of  judgment  by  con- 
fession, where  the  plea  confesses  a  right  of  action,  but  sets  up  an  avoid- 
ance bad  in  substance ;  which  cannot  hold  good  as  to  a  material  traverse, 
whether  of  the  whole,  or  a  part  only,  of  the  plea. 

Judgment  for  the  plaintiff. 

(a)  In  Hudson  v.  Jonet  it  is  said,  that  «  whatever  is  traversable  and  not  traversed,  is  admitted/' 
In  CowlUhuto  V.  Cheslyn,  1  Cr.&  J.  48,  the  defendant,  in  trespass  quart  clausum  /r^^i^  pleaded 
that  A.  was  seised  in  fee,  and  that  A.  being  so  seised,  granted  a  right  of  way  by  a  lost  deed. 
The  replication  traversed  the  grant ;  and  it  was  held  that  the  plaintiff  conld  not  give  evidence 
that  A.  was  not  seised.  In  Dimes  v.  %forri$f  3  N.  &  M.  67 1 ,  it  is  supposed  (p.  68 1 )  that  Cowlitkaw 
V.  C/uslyn  is  at  variance  with  EdeiCt  case,  6  Co.  Rep.  15  h,  where  it  was  held  that  the  efiectof 
non  concessit  replied  to  a  plea  alleging  that  the  Qaeen  was  seised  jure  corona^  and,  being  so 
seised,  by  letters-patent  concessit, — was  to  put  in  issue  that  the  Queen  had  any  thing  in  the  land. 
But  Eden's  case  stands  upon  this  special  ground— ^hat,  as  the  letters-patent  (of  the  incontro* 
vertible  verity  of  which  the  courts  take  judicial  notice)  cannot  be  traversed,  the  only  m«ining 
assignable  to  the  words  non  concessit,  is,  that  the  Queen  was  not  seised.  In  Taylor  v.  AV;^ 
ham,  2  Taunt.  278,  the  plea  of  non  dimisit  was  held  to  put  the  title  of  the  demising  plaintifi' 
in  issue.  But  in  Taylor  v.  Needham,  the  declaration  contained  no  allegation  of  title  io  the 
plaintiff,  the  declaration  commencing  with  a  quod  cum  dimisisset,  and  the  question  of  title  was 
(as  in  the  case  of  a  plea  of  non  concessit  to  Ietter»-patent)  involved  in  the  assumption  and  exer- 
cise of  the  power  of  demising.  And  see  P.  12  £.  4,  fo.  4,  pi.  9;  T.  13  H.  7,  fo.  24,  pL  1 ; 
Martaine  v.  Hardy,  Dyer,  122  b,  pi.  23  ;  Ca  Litt  47  b  ;    Broadbent  v.  WUks,  Willes,  366. 

In  the  principal  case,  the  trespasses  were  confessed  by  the  phea ;  upon  that  confession  the 
plaintiff  would  be  entitled  to  judgment  for  his  damages,  unless  the  plea  contained  an  answer, 
sufficient  in  point  of  law,  and  not  effectually  traversed  or  avoided  by  the  replication.  Tb« 
matter  of  justification  set  up  by  the  plea  is  confessed  and  avoided  by  the  replication ;  and  apoo 
any  issue,  on  which  the  defendants  could  expect  to  succeed,  the  matter  replied  in  avoidaocs 
would  remain  unanswered. 
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ELLIOTT  V.  TURNER  and  Others.    Jfov.  29. 

The  words  of  a  specification  are  to  be  construed  according  to  their  ordinary  and  proper  mean- 
ing, unless  it  be  shown  by  something  in  the  context,  (wliich  may  be  explained  by  evidence,) 
that  a  different  construction  ought  to  be  adopted. 

.n  covenant  on  an  indenture  by  which  B.  was  licensed  to  make  and  sell  buttons  according  to 
A.'s  patent,  the  issue  was  whether  certain  buttons  made  by  B.  were  made  under  the  license. 
The  specification  described  the  invention  to  consist  in  the  application  to  the  covering  of  but- 
tons, of  such  figured  woven  fabrics  **  wherein  the  ground,  or  the  face  of  the  ground  thereof,  is 
produced  by  a  warp  of  soft  or  organzine  si/A;,  such  as  is  used  in  weaving  satin  and  the  classes 
of  fabrics  produced  therefrom."  The  jury  asked  how  they  were  to  understand  the  word 
"or"  in  the  specification ;  whether  it  was  used  disjunctively,  or,  whether  "organzine "  was 
the  construction  of  the  word  **  soft"  The  judge  told  them,  that,  in  his  opinion,  unless  the 
silk  were  crganzine,  it  was  not  within  the  patent: — 

Btld,  upon  a  bill  of  exceptions,  that  this  direction  was  erroneous ;  for,  that  the  judge  should 
not  have  told  the  jury  that,  in  his  opinion,  soft  and  organzine  silk  were  absolutely  the  same, 
but  that  the  words  were  capable  of  being  so  construed,  if  the  jury  were  satisfied  that,  at  the 
date  of  the  patent,  there  was  only  one  description  of  soft  silk, — and  that,  organzine, — used 
in  sstin  weaving ;  but,  otherwise,  that  the  proper  and  ordinary  sense  of  the  word  **  or  "  was 
to  be  adopted,  and  the  patent  held  to  apply  to  every  species  of  sofl  silk,  as  well  as  to  organ- 
Bne  silk. 

Covenant.     The  declaration  stated,  that,  on  the  22d  of  May,  1841,  by 
a  certain  indenture  then  made  between  the  plaintiff  of  the  one  part,  and 
the  defendants  of  the  other  part — after  reciting  that  the  plaintiff  was  the 
true  and  first  inventor  of  certain  improvements  in  the  manufacture  of 
covered  buttons,  and  further  reciting  that  the  said  invention  was  new  as 
:  the  public  use  and  exercise  thereof  within  England,  &c.,  and  that  her 
majesty  Queen  Victoria,  by  her  letters-patent  under  the  great  seal  of 
Great  Britain,  oearing  date  the  14th  of  December,  1837,  had,  for  herself, 
her  heirs  and  successors,  given  and  granted  unto  the  plaintiff,  his  heirS; 
executors,  administrators,  and  assigns,  especial  license,  full  power,  sole 
privilege,  and  authority,  that  he  the  plaintiff,  his  executors,  &c.,  and  every 
of  them,  by  himself  and  themselves,  or  by  his  or  their  deputy  or  depu- 
ties, servants  or  agents,  or  such  others  as  he,  the  plaintiff,  *his     r*AAj 
executors,  &c.,  should  at  any  time  agree  with,  and  no  others,  from 
time  to  time,  and  at  all  times  thereafter  during  the  term  of  years  therein 
mentioned,  should,  and  lawfully  might,  make,  use,  exercise,  and  vend 
the  said  invention  within  England,  &c.,  for  fourteen  years  from  the  date  of 
the  said  letters-patent;  and  further  reciting  that  a  specification  of  the  said 
invention,  under  the  hand  and  seal  of  the  defendant,  had  been  duly 
enrolled  in  Chancery  on  the  14th  of  June,  1838 ;  and  further  reciting,  that 
one  John  Holmes,  thereinafter  mentioned,  was  the  true  and  first  inventor 
of  an  improvement  in  metallic  shanks  for  buttons,  and  that  the  last-men- 
tioned invention  was  new,  as  to  the  public  use  and  exercise  thereof  within 
England,  &c..  and  that  King  William  the  Fourth,  by  his  letters-patent 
VOL.  II.  36  2  A  2 
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under  the  great  seal  of  Great  Britain,  bearing  date  the  4th  of  May,  1833, 
had  fcf  himself,  his  heirs  and  successors,  given  and  granted  unto  Holmes, 
his  executors,  &c.,  especial  license,  full  power,  sole  privilege,  and  autho« 
rity  that  he.  Holmes,  his  executors,  &c.,  by  himself  or  themselves,  or  by 
his  and  their  deputy  and  deputies,  servants,  or  agents,  or  such  others  as 
he,  Holmes,  his  executors,  &c.,  should  agree  with,  and  no  others,  from 
time  to  time,  and  at  all  times  thereafter  during  the  term  of  years  therein 
expressed,  should  and  lawfully  might  make,  use,  exercise,  and  vend  the 
last-mentioned  invention  within  England,  &c.,  for  fourteen  years  from  the 
date  of  the  last-mentioned  letters-patent ;  and  further  reciting,  that  a  spe- 
cification of  the  last-mentioned  invention,  under  the  hand   and  seal  of 
Holmes,  had  been  duly  enrolled;  and  further  reciting,  that,  by  divers 
mesne  assignments  and  other  acts  in  the  law,  and  ultimately  by  a  certain 
indenture  therein  more  particularly  described,  the  last-mentioned  letters- 
patent  had  been  well  and  effectually  vested  in  the  plaintiff  for  all  the 
residue  of  the  term  by  the  last-mentioned  letters-patent  granted — the 
*448T     P^^i*^^*^*  '^r  certain  considerations  *in  the  said  indenture  men- 
tioned, did  give  and  grant  unto  the  defendants,  their  executors 
and  administrators,  full  and  free  license,  power,  privilege,  and  authority 
to  use,  exercise,  and  put  in  practice,  at,  &c.,  or  at  such  other  place  or 
places  as  the  defendants,  their  executors  or  administrators,  should,  at  any 
ime,  and  from  time  to  time,  thereafter,  upon  such  notice  to  the  plaintiff, 
his  executors,  &c.,  as  in  the  said  , indenture  thereinafter  mentioned,  think 
proper,  the  said  invention  for  which  the  letters-patent  of  the  14th  of 
December,  1837,  and  of  the  4th  of  May,  1833,  had  been  so  respectively 
granted  as  aforesaid,  so  far  as  the  said  inventions  are  applicable  to  covered 
buttons ;  and  to  vend,  sell,  and  dispose  of  the  buttons  manufactured 
according  to  the  said  several  inventions  and  the  said  specifications  thereof 
respectively,  when,  where,  and  as  the  defendants  should  think  fit ;  to  have 
and  to  hold  the  said  license,  power,  privilege,  and  authority  thereby  given 
and  granted,  thenceforth  for  and  during  all  the  residues  of  the  respective 
terms  granted  by  the  said  several  letters-patent ;  yielding  and  paying  to 
the  plaintiff,  his  executors,  administrators,  and  assigns,  as  and  for  rent  or 
patent  dues,  for  the  said  license  under  the  letters-patent  of  the  14th  of 
December,  1837,  during  the  term  thereof,  such  sum  and  sums  of  money 
as  should  be  at  the  rate  of  15Z.  for  every  lOOZ.  on  the  net  selling  price 
of  all  buttons  with  central  patterns  made  in  pursuance  of,  and  accordinjf 
to,  the  said  letters-patent  of  the  14th  of  December,  1837,  and  the  afore- 
said specification  thereof;  and  as  and  for  rent  or  patent  dues  for  the 
said  license  under  the  letters-patent  of  the  4th  of  May,  1833,  during  the 
term  by  those  letters-patent  granted,  such  sum  and  sums  of  money  a^ 
should  be  at  the  rate  of  10/.  for  every  lOOZ.  on  the  net  selling  price  of 
all  buttons  with  metallic  shanks,  and  made  in  pursuance  of,  and  accora- 
•4491     ^"S  ^^>  ^^  ®^^^  letters-patent  *of  the  4th  of  May,  1833,  and  the 
said  specifications  thereof— such  several  payments  to  be  made 
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half-yearly,  on  the  24th  of  June  and  the  25th  of  December  in  every  year, 
the  first  payment  to  be  made  on  the  25th  of  December  then  next  ensuing, 
and  the  last  payment  to  be  made  within  three  c&ilendar  months  after  the 
expiration  of  the  term  of  fourteen  years  granted  by  each  of  the  said 
letters-patent  respectively ;  subject,  among  other  things,  to  a  certain  pro 
viso  or  condition  that  the  net  selling  prices  of  all  buttons  to  be  made 
under  and  by  virtue  of  either  or  both  the  said  patents,  should  be  the  same 
as  are  mentioned  and  specified  in  the  first  schedule  to  the  said  indenture 
annexed,  at  such  credit  as  thereafter  in  the  said  indenture  mentioned,  oi 
such  other  prices  or  such  other  credit  as  should  from  time  to  time  be  fixed 
and  agreed  upon  by  some  note  or  memorandum  in  writing,  to  be  signed 
by  the  plaintiff,  his  executors,  &c.,  and  the  defendants,  tlieir  executors  and 
administrators,  and  such  other  person  or  persons  as  should,  from  time  to 
time,  have  license,  power,  privilege,  and  authority  from  the  plaintiff,  his 
executors,  &c.,  to  use,  exercise,  and  put  in  practice  the  said  inventions, 
or  either  of  them.     [The  schedule  of  prices  was  here  set  out.]     And  the 
defendants,  in  and  by  the  said  indenture,  for  themselves,  their  executors 
and  administrators,  did  covenant  with  the  plaintiff,  his  executors,  &c., 
(amongst  other  things,)  in  manner  following,  that  is  to  say,  that  they,  the 
defendants,  should  and  would,  during  the  continuance  of  the  licenses 
thereby  granted,  or  either  of  them,  render  unto  the  plaintiff,  his  execu- 
tors, &c.,  within  one  calendar  month  next  after  the  25th  of  March  and 
the  29th  of  September  in  each  year,  a  just  and  true  account  or  particular 
in  writing  of  the  quantities,  numbers,  and  value  of  the  buttons  made  by 
them  in  the  preceding  half-year,  or  *other  portion  of  a  year,  as     rtfA^n 
the  case  might  be,  up  to  the  last-mentioned  half-yearly  days 
respectively,  under  and  by  virtue  of  the  license  thereby  granted,  specify- 
ing what  portions  of  the  buttons  so  made  and  sold  had  the  central  pattern, 
and  what  portion  had  the  said  metallic  shank,  and  what  portion  had  the 
said  central  pattern  and  the  said  metallic  shank  combined,  and  also  spe- 
cifying the  prices  for  which  the  same  respectively  were  sold,  and  the  dates 
and  amounts  of  sales,  and  the  amount  of  rent  and  patent  dues  payable  in 
respect  of  the  same ;  such  accounts  to  be  rendered  according  to  the  form 
of  a  certain  other  schedule  thereunto  annexed — the  first  of  such  accounts 
to  be  rendered  as  aforesaid  within  one  calendar  month  after  the  25th  of 
March  then  next  ensuing,  and  the  last  account  within  one  calendar  month 
next  after  the  expiration  or  other  earlier  determination  of  the  license  by 
the  said  indenture  granted  for  the  said  respective  inventions,  prout  patety 
&c.     That  by  virtue  of  such  license,  the  defendants  afterwards,  to  wit, 
from  the  22d  of  May,  1841,  unto  the  commencement  of  the  suit,  had 
used,  exercised,  and  put  in  practice  the  said  inventions  so  far  as  the  same 
are  applicable  to  covered  buttons,  and  had  vended,  sold,  and  disposed  of 
the  buttons  manufactured  according  to  the  said  several  inventions  respec- 
tively, and  the  said  specifications  thereof,  when,  where,  and  as  the  defend- 
ants had  thought  fit :  Averment  of  performance  by  the  plaintiff:  Breach^ 
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that  the  defendants  did  not  nor  would,  during  the  continuance  of  the 
said  licenses,  render  to  the  plaintiff,  within  one  calendar  month  next  after 
the  25th  of  AJarch  last  past,  a  just  and  true  account  or  particular  in  writing 
of  the  quantities,  numbers,  and  value  of  the  buttons  made  by  them,  the 
defendants,  in  the  portion  of  a  year  between  the  day  of  the  date  of  the 
*4^l  1  ^^^^  license  and  the  25th  of  '^March  last  past,(a}  under  and  by 
virtue  of  the  said  license,  and  of  the  prices  for  which  the  same 
were  sold,  and  of  the  dates  and  amounts  of  sales,  and  the  amount  of  rent 
and  patent  dues  payable  in  respect  of  the  same,  according  to  the  form  and 
effect  of  the  said  indenture  in  that  behalf;  but,  on  the  contrary  thereof^ 
the  defendant?,  afler  the  making  of  the  said  indenture,  and  whilst  the 
licenses  thereby  granted  were  in  full  force,  and  valid,  and  whilst  the 
defendants  were  using,  exercising,  and  putting  in  practice  the  said  inven- 
tions as  aforesaid,  to  wit,  on  the  22d  of  May,  1841,  and  on  divers  other 
days  between  that  day  and  the  said  25th  of  March,  made  divers,  to  wit, 
500,  gross  of  buttons  with  central  patterns,  under  the  name  and  descrip- 
tion of  « Italian  Twist  Dress  Buttons,"  under  and  by  virtue  of  th*  said 
license,  and  sold  the  same,  and  did  not  render  any  account  or  particular 
in  writing  of  the  quantities,  numbers,  and  value  so  made,  contrary  to  the 
form  and  effect  of  the  said  indenture,  and  of  the  covenant  so  made  by 
the  defendants  as  aforesaid :    And  so,  &c. 

Plea — that  the  said  buttons  with  central  patterns,  under  the  name  aad 
description  of  <<  Italian  Twist  Dress  Buttons,"  in  the  said  breach  men- 
tioned, were  not,  nor  were  any  of  them,  buttons  made  under  and  by  vir- 
tue of  the  said  license,  nor  under  or  by  virtue  of  either  of  the  said  letters- 
patent  or  specifications  in  the  declaration  mentioned,  modo  et  forma. 
Issue  thereon. 

The  cause  was  tried  before  Coltman,  J.,  at  the  sittings  at  Westmin- 
ster, after  Hilary  term,  1843.  The  plaintiff  put  in  the  letters-patent  of 
the  14th  of  December,  1837,  for  «  improvements  in  the  manufacture  of 
covered  buttons,"  and  the  specification,  the  material  parts  of  which  were 
as  follow: — 

♦4521  *'*My  invention  relates  to  that  description  of  covered  buttons, 
with  flexible  shanks,  which  are  made  by  the  aid  of  dies  and  pres- 
sure, in  contradistinction  to  the  covered  buttons  made  by  sewing  the  ex- 
ternal woven  fabric  on  to  shapes  by  the  needle  ;  my  invention  having  for 
its  object  to  produce  buttons  of  a  more  elegant  description,  and  of  a 
more  finished  character  than  have  heretofore  been  manufactured,  by  the 
application  of  certain  elegant  fabrics  not  hitherto  employed  in  (he  mak- 
ing of  such  buttons.  It  may  here  be  stated  that  there  are  several  modes 
of  making  such  description  of  buttons,  differing  in  some  degree  from  each 
other.  The  first  is  the  plan  known  as  Saunders's  method,  for  which 
he  obtained  letters-patent,  bearing  date  the  13th  of  October,  1825,  but 

(a)  The  action  was  commenced  on  the  12th  of  May,  1842.  The  licenie  was  dated  the  tU 
of  May,  1841. 
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^ich  letters-patent  were  not  sustaiced.(a)  Secondly,  there  is  a  plan 
which  has  been  much  pursued,  and  is  well  known  as  Mr.  Aston's 
mode.(6)  And,  thirdly,  a  plan  was  invented  by  Benjamin  Aingworth,  for 
which  he  obtained  letters-patent,  bearing  date  the  30th  of  August,  1832. 
I  have  mentioned  these  inventions  in  order  to  state  that  I  do  not  claim 
the  making  of  covered  buttons,  with  flexible  shanks,  by  the  aid  of  dies 
and  pressure,  but  only  improvements  in  their  manufacture ;  and  further 
to  state,  that  my  invention  is  more  or  less  applicable  to  all  such  modes 
and  variations  of  such  modes  of  making  covered  buttons  with  flexible 
shanks  ;  my  invention  more  particularly  relating  to  the  covering  of  the 
face  or  front  surface  of  the  button,  without  reference  to  the  modes  of  mak- 
ing flexible  shanks,  and  without  reference  to  the  interior  construction  of 
the  button,  so  long  as  the  buttons  are  made  by  the  aid  of  dies,  or  such 
like  dies,  and  pressure,  and  not  covered  by  hand  with  the  needle. 

*«  Till  my  invention,  such  covered  buttons  with  flexible  shanks,  r^At^o 
made  by  pressure,  had  not  been  manufactured  or  made  with  covers  *- 
of  the  description  of  fabrics  hereafter  stated,  having  marked  and  definite 
designs  produced  in  the  weaving  of  the  fabric  in  the  centre  of  each  button ; 
such  invention  requiring  that  the  woven  figured  fabric  should  be  so  cut 
into  discs  or  circular  portions,  and  the  same  so  worked  in  dies  or  tools 
as  to  bring  the  figure  or  design  in  a  central  position  in  respect  to  the  face 
or  front  of  the  button;  and,  further,  in  the  act  of  making  the  buttons,  not 
injuriously  to  press  on  the  surface  where  the  pattern  is,  particularly  in 
such  cases  where  the  pattern  or  design  stands  much  above  the  ground  of 
the  woven  fabric,  as  in  the  case  where  the  design  or  pattern  is  of  weav- 
ings  known  as  terry  velvet. 

«  I  lay  no  claim  to  the  weaving  of  figured  fabrics  suitable  for  carrying 
out  my  invention ;  nor  do  I  confine  myself  to  the  use  of  any  particular 
mode  or  modes  of  weaving,  nor  to  the  nature  of  the  woven  figure  or  de- 
sign, nor  to  the  ground  or  fabrics  in  or  on  which  the  figures  or  designs 
are  woven  :  my  invention,  in  the  first  place,  only  relating  to  the  applica- 
tion of  certain  fabrics  having  a  set  figure  or  design  for  the  centre  of  each 
button,  made  by  the  process  in  weaving  called  terry  weaving,  or  of  lay- 
ing in  threads,  or  any  description  of  ground,  by  the  process  called  bro- 
cade weaving.  But,  although  I  do  not  claim  the  same,  I  shall  hereafter 
give  such  directions  and  advice  to  the  button-maker  as  will  enable  him 
to  give  instructions  to  the  weaver  for  such  fabrics  with  ornamental  figures 
or  devices  produced  therein  or  thereon,  as  will  facilitate  the  work-people 
in  cutting  out  such  fabrics  into  coverings  for  buttons,  and  readily  enable 
them  so  to  cut  the  same  as  to  insure  the  pattern  or  design  coming  cen- 
^ly  on  the  face  of  a  button. 

"  I  do  not  claim  any  mode  of  weaving ;  and  have  *only  called     r»454 
the  attention  of  the  button-maker  to  these  matters,  in  order  to  his     ^ 

(a)  Vide  Saunderi  v.  Jston,  SB,  6c  Ad.  881,  I  Webster^s  P.  C.  75. 
(6)  Vide  EUiott  v.  Jliton,  1  Webster*!  P.  C.  222. 
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fully  understanding  the  nature  of  my  invention ;  and  to  stat6  that  my 
invention  is  not  confined  to  the  nature  of  the  fabric,  other  than  is  here- 
after and  hereinbefore  explained,  or  the  peculiar  movements  of  the  loom 
tp  obtain  a  fabnc  having  ornamental  figures  or  devices  suitable  for  being 
placed  centrically  on  the  face  or  front  surfaces  of  all  covered  buttons 
aforesaid.  But,  whatever  be  the  nature  of  the  fabric  employed  in  carry- 
ing out  the  invention,  the  main  object  to  be  considered  is,  that  there 
shall  be  patterns  consisting  of  ornamental  designs  or  figures  at  such  dis- 
tances apart  as  to  be  suitable  for  being  cut  out  into  circular  portions, 
each  for  the  covering  of  a  button,  and  each  having  an  ornamental  design 
or  figure,  and  the  whole  so  woven  as  to  allow  of  the  fabric  being  cut 
into  such  portions  or  parts ;  and,  further,  to  work  up  such  portions  or 
parts  that  the  ornamental  figure  or  design  may  come  truly  in  the  centres, 
or  so  nearly  the  centres,  of  the  buttons,  that  tibe  face  or  front  surface  of 
the  buttons  will  not  have  a  distorted  appearance  in  respect  of  the  oma« 
mental  figures  or  designs  being  materially  out  of  the  correct  central  posi- 
tions. This,  the  third  part  of  my  invention,  being  the  application  of  such 
fabrics  only  wherein  the  ground  or  face  of  the  ground  thereof  is  pro- 
duced by  a  warp  of  soft  or  organzine  sUkj  such  as  is  used  in  weaving 
satin,  and  the  classes  of  fabrics  produced  therefrom,  which  are  well 
known,  viz.,  satin  ground,  with  ornamental  central  figure,  produced  of 
any  fibre,  satinet,  &c.  &c.'' 

After  describing  the  mode  of  weaving,  and  the  tools  to  be  used  for  cut- 
ting, &c.,  the  specification  proceeded  as  follows  : — 
.  <(  Having  thus  described  the  nature  of  my  invention,  and  the  best  man- 
ner I  am  acquainted  with  for  performing  the  same,  I  would  remark  that  I 
•4551    ^^  "^^  confine  *myself  to  the  mode  described  for  making  the  in- 
ternal parts  and  back  of  buttons,  though  I  believe  the  mode  de- 
scribed is  the  best  adapted  for  the  purpose  of  my  invention.     Nor  do  I 
claim  the  mode  described,  when  uncombined  with  a  covering  according 
to  my  invention.    But  what  I  claim  as  my  invention  is, — first,  the  mak- 
ing of  covered  buttons,  with  flexible  shanks,  by  the  aid  of  dies  and  pres- 
sure, when  the  face  or  firont  of  the  button  is  made  of  any  description  of 
fabric  with  raised  surfaces,  producing  a  set  pattern,  or  ornamental  figure, 
by  terry  weaving,  for  the  centre  of  the  button.     Secondly,  I  claim  the 
making  of  such  covered  buttons  with  flexible  shanks,  when  covered  with 
any  fabric  with  ornamental,  set,  or  central  figures  or  patterns  produced 
thereon,  by  a  process  called  brocading  or  brocade  weaving.    Thirdly,  I 
claim  the  application  of  such  figured  woven  fabrics  to  the  covering  but- 
tons with  flexible  shanks,  made  by  pressure  in  dies,  as  have  the  groundf 
or  the  face  of  the  ground,  wovcn  with  soft  or  organzine  silk  for  the  warp, 
when  such  fabrics  have  ornamental  designs  or  figures  for  the  centres  of 
buttons,  as  herein  described.     But  I  do  not  claim  the  application  of  any 
figured  patterns  of  woven  fabrics,  where  the  portions  constituting  the 
covers  of  buttons  may  be  cut  indiscriminately.     This  part  of  my  inven' 
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tion  relating  only  to  such  patterns  as  require  centring  in  order  to  bring 
the  pattern  or  ornamental  figure  or  design  in  the  centre  on  the  face  of  the 
button,"  &c.  &c. 

Several  >^itnesses,  manufacturers  and  persons  otherwise  skilled  in  the 
manufacture  of  silk  fabrics,  were  called  on  the  part  of  the  plaintiff,  They 
stated  that  the  warp  of  the  covering  of  certain  buttons  produced,  (and 
which  were  made  by  the  defendants,  as  was  alleged,  under  the  license 
granted  to  them  by  the  plaintiff,)  was  composed  of  what  they  call  three- 
ttiread  organzine  or  soft  silk ;  and  they  described  organzine  to  be  r*AF^ 
*made  by  twisting  a  single  thread  of  raw  silk,  (which  consists  of  ^ 
a  combination  of  any  given  number  of  the  filaments  as  wound  from  the 
cocoon,)  and  then  again  slightly  throwing  or  twisting  the  reverse  way  two 
or  more  of  the  threads  so  twisted.  They  also  described  tram-silk,  which 
consists  of  two  threads  of  raw  silk  twisted  together  without  having  been 
previously  twisted  singly,  as  being  a  soft  kind  of  silk,  if  slightly  twisted 
or  thrown. 

On  the  other  hand,  several  witnesses  called  on  the  part  of  the  defend- 
ants, and  amongst  them  the  very  individuals  who  manufactured  the  cloth 
in  question  for  the  defendants,  swore  that  the  warp  was  not  organzine,  but 
twist,  formed  of  two  threads  or  filaments  of  raw  silk  twisted  together,  and 
two  of  these  put  together  and  thrown  or  twisted  in  the  same  direction. 

It  was  contended  for  the  plaintiff,  that,  even  supposing  the  article  in 
question  was  not  composed  of  a  warp  of  three-thread  organzine,  but  of 
tiie  twist  described  by  the  defendants'  witnesses,  still  it  would  be  virtually 
and  substantially  an  evasion  of  the  plaintifTs  patent.  For  the  defendants 
it  was  insisted  that  there  had  been  no  infringement  or  evasion  of  the 
patent,  and  that  the  buttons  in  question  were  not  made  under  the  license 
granted  to  them  by  the  plaintiff,  inasmuch  as  the  warp  of  the  covering  was 
not  of  organzine  or  soft  silk,  but  of  twist,  a  material  which  was  shown  by 
the  evidence  to  be  totally  inapplicable  to  the  weaving  of  satin. 

The  learned  judge,  in  summing  up  the  case  to  the  jury,  told  them  that 
the  question  for  their  consideration  was,  whether  the  article  complained 
of  as  being  an  infringement  of  the  plaintiff's  patent,  was  produced  with 
a  warp  which  was  substantially  of  that  description  of  silk  known  by  the 
name  of  «  organzine  or  soft  silk,"  such  as  is  used  in  weaving  satin.  And, 
after  going  through,  and  commenting  upon,  the  evidence  on  both  sides, 
he  told  them,  that,  if  they  thought  that  the  material  *used  by  the  r*^^^ 
defendants,  though  called  ttoist^  was  substantially  to  be  looked  ^ 
upon  as  organzine^  such  as  is  used  in  weaving  satin,  it  was  an  infringe- 
ment of  the  patent,  and  the  defendants  had  been  guilty  of  a  breach  of  their 
covenant,  whatever  the  number  of  threads  of  which  the  article  was  composed. 

The  foreman  of  the  jury  thereupon  observed  that  it  would  much  assist 
them,  the  jury,  if  the  learned  judge  would  tell  them  how  they  were  to 
interpret  the  word  «or"  in  the  specification — ^whether  it  was  disjunctive,  or 
whether  «  organzine"  was  the  construction  of  the  word  "soft." 
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The  learned  judge  said :  « I  should  be  disposed  to  say,  that,  unless  it 
IS  organzine,  it  is  not  within  the  patent." 

To  this  direction  the  counsel  for  the  plaintiff  excepted,  insisting  that 
any  description  of  soft  silk,  though  not  organzine,  was  within  the  patent 
and  the  license. 

The  jury  having  returned  a  verdict  for  the  defendants,  the  case  came 
before  this  court  by  writ  of  error,  and  was  argued  in  Trinity  vacation  last, 
before  Parke,  B.,  Patteson,  J.,  Alderson,  B.,  Williams,  J.,  Cole- 
ridge, J.,  WiGHTMAN,  J.,  RoLFE,  B.,  and  Platt,  B. 

M.  iSffiitt,(with  whom  was  WebsteVy)  for  the  plaintiff,  (a)  The  excep- 
tion amounts  to  this, — that  the  learned  judge,  in  his  direction  to  the  jury, 
put  too  limited  a  construction  upon  the  specification.  It  appeared  from 
the  evidence  that  there  are  other  kinds  of  soft  silk  besides  organzine.  The 
point,  therefore,  which  the  jury  had  to  determine  upon  this  specification, 
*4581  ^^^'  whether  the  silk  *used  in  the  manufacture  of  the  material  for 
covering  the  buttons  in  question  was  not  organzine,  or  soft  silk 
of  some  other  description,  such  as  was  in  use  for  the  weaving  of  satin. 
There  was  abundant  evidence  to  satisfy  the  jury  that  the  article  used  by 
the  defendants,  and  called  by  them  Italian  twist,  was  soft  silk  substantially 
within  the  meaning  of  the  specification.  [Patteson,  J.  Was  there  any 
evidence  to  show  that  there  was  any  species  of  soft  silk  besides  organzine, 
used  for  the  warp  in  the  making  of  satin,  at  the  date  of  the  plaintiff's 
patent  ?]  It  was  proved  that  tram  slightly  twisted  was  a  kind  of  soft  silk, 
though  it  was  not  distinctly  shown  to  have  been  used  for  the  warp  in  the 
weaving  of  satin.  Soft  silk,  in  truth,  is  any  description  of  silk  slightly 
twisted.  That  was  an  admitted  fact  in  the  case.  The  learned  judge 
should  have  left  it  to  the  jury  to  say  whether  or  not  the  defendants'  button 
cloth  was  made  of  organzine,  or  of  soft  silk,  and  was  a  satin  fabric  intended 
to  resemble  the  cloth  made  under  the  plaintiff's  patent.  [Parke,  B.  The 
question  is,  whether  the  patentee  does  not,  by  his  specification,  limit  his 
claim  to  organzine  or  such  soft  silk  as  was  then  in  use  for  the  warp  in  the 
weaving  of  satin.]  Reading  the  specification  either  with  or  without  the 
evidence,  the  construction  put  upon  it  by  the  learned  judge  was  clearly 
too  limited. 

Sir  T.  Wildej  Serjt.,  (with  whom  were  Rotch  and  H,  Mil,)  contra.  As 
a  general  rule,  no  doubt,  the  construction  of  the  specification  is  for  the 
court.  But  recourse  may  be  had  to  evidence  as  to  the  state  of  a  parti- 
cular trade  or  manufiacture  at  the  date  of  the  patent,  in  order  to  fix  the 
sense  in  which  certain  words  are  used  in  the  specification.  Here,  all  the 
evidence  showed,  beyond  a  shadow  of  doubt,  that,  at  the  date  of  this 
*4591  P^^^^^  ^^^  specification,  satin  had  never  been  made  *of  any  other 
than  organzine,  for  the  warp ;  and  that  organzine  and  soft  silk 

(a^  The  point  marked  for  argument  on  the  part  of  the  plaintiff,  was  as  follows : — «  That 
■oft  ulk  suitable  for  making  satins,  and  organzine  silk  suitable  for  making  satins,  and  any  silk 
counterfeiting,  imitating  and  resembling  such  soft  and  organzine  silk,  are  within  the  lioenae  and 
letters-patent,  or  one  of  them. 
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were,  for  this  purpose,  synonymous  terms.  The  jury  were  expressly  told 
that  they  were  not  to  take  the  word  «  organzine"  in  its  strictly  technical 
sense  ;  and  the  answer  given  by  the  learned  judge  to  the  question  put  to 
him  by  the  foreman  of  the  jury,  must  be  taken  in  conjunction  with  the 
rest  of  his  summing  up,  and  not  as  giving  the  sole  effect  and  necessary 
construction  of  the  specification. 

M.  Smith,  in  reply.  The  word  "soft"  is  clearly  introduced  into  the 
specification  for  the  purpose  of  denoting  something  other  than  and  besides 
organzine.  [Patteson,  J.  It  is  difEcult  to  see  what  else  besides  organ- 
zine  can  have  been  intended  by  the  word  "  soft,"  the  evidence  showing, 
that,  at  the  date  of  the  patent  and  specification,  no  other  description  of 
silk  than  that  called  organzine  was  used  for  the  warp  in  weaving  satin.] 
The  direction  particularly  excepted  to  was  eminently  calculated  to  mis- 
lead the  minds  of  the  jury  from  the  true  question  they  had  to  determine, 
and  this  is  ground  for  the  allowance  of  the  exception :  per  Lord  Brougham, 
in  The  HousekUl  Company  v.  Jfeilson,  1  Webster's  P.  C.  712. 

Cur,  adv.  vtUt. 

Pabke,  B.,  now  delivered  the  judgment  of  the  court. 

The  question  in  this  case  arises  upon  an  exception  to  the  direction  of 
my  brother  Coltman,  in  an  action  tried  before  him  on  a  covenant  by  the 
defendants  to  pay  to  the  plaintifi",  the  patentee,  a  stipulated  allowance  for 
all  buttons  made  by  the  defendants  according  to  the  plaintifi^'s  patent,  pur- 
suant to  a  license.  The  issue  was,  whether  certain  buttons  made  by  the 
defendants,  called  *Italian  twist  dress  buttons,  were  made  under  T*Aa(\ 
the  license  to  use  the  plaintifi^'s  patent. 

The  material  parts  of  the  specification  are  as  follows : — <<  The  third  part 
of  my  invention,  being  the  application  of  such  fabrics  only  wherein  the 
ground  or  face  of  the  ground  thereof  is  produced  by  a  warp  of  soft  or 
organzine  silk,  such  as  is  used  in  weaving  satin,  and  the  classes  of  fabrics 
produced  therefrom."  And  again, — «<  Thirdly,  I  claim  the  application  of 
such  figured  woven  fabrics  to  the  covering  of  buttons  with  flexible  shanks, 
made  by  pressure  in  dies,  as  have  the  ground  or  face  of  the  ground  woven 
with  soft  or  organzine  silk  for  the  warp,  when  such  fabrics  have  orna- 
mental designs  or  figures  for  the  centres  of  buttons." 

On  the  trial,  much  evidence  was  given  on  both  sides ;  the  witnesses  for 
the  plaintifi'  stating  that  the  buttons  of  the  defendants  were  made  with 
organzine  silk;  those  for  the  defendants,  tliat  they  were  not;  but  the 
latter  deposed  that  the  buttons  were  made  of  a  material  called  twist,  which 
^igkt  be  termed  soft  silk;  organzine  being  a  species  of  silk  thread  in 
which  there  is  a  spire  or  twist  of  each  of  the  threads  singly,  before  they 
are  twisted  together ;  and  twist  being  a  description  of  silk  in  which  two 
or  mpre  threads  are  twisted  together,  each  thread  not  having  been  pre- 
viously twisted. 

The  learned  judge  summed  up  the  evidence  to  the  jury  on  both  sides, 
leaving  to  them  the  question  whether  the  buttons  made  by  the  defendants 
▼OL,  n.  37  2  B 
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"were  made  of  soft  or  organzine  silk,  within  the  meaning  of  that  part  of 
the  specification. 

At  the  close  of  the  summing  up,  the  foreman  of  the  jury  said  it  would 
much  assist  the  jury,  if  the  learned  judge  would  tell  them  how  they  were 
to  interpret  the  word  «or"  in  the  specification — whether  it  was  disjunc- 
tive, or  whether  «  organzine"  was  the  construction  of  the  word  "soft;" 
*4fil  1  ^"^  thereupon  the  learned  judge  *gave  it  as  his  opinion,  that, 
unless  the  silk  was  organzine,  it  was  not  within  the  patent.  The 
counsel  for  the  plaintiff  excepted  to  that  opinion,  and  insisted  that  "  soft 
silk,"  although  not  «  organzine,"  was  within  the  patent  and  license. 

We  are  all  of  opinion  that  the  exception  was  well  founded,  and  that 
the  direction  of  the  learned  judge  was  not  correct. 

The  word  «  or,"  in  its  ordinary  and  proper  sense,  is  a  disjunctive  par- 
ticle ;  and  the  meaning  of  the  term  «'  soft  or  organzine,  is,  properly,  either 
one  or  the  other ;  and  so  it  ought  to  be  construed,  unless  there  be  some- 
thing in  the  context  to  give  it  a  different  meaning,  or  unless  the  facts  pro- 
perly in  evidence,  and  with  reference  to  which  the  patent  must  be  con- 
strued, should  show  that  a  different  interpretation  ought  to  be  made. 

There  was  nothing  in  the  context  to  lead  to  a  different  construction  of 
the  words ;  but  the  fads  might  be  such,  that,  applying  the  specification  of 
the  patent  to  them,  the  word  "  or"  ought  to  be  construed,  not  in  its  proper 
sense,  but  as  giving  another  description  of  the  same  thing,  and  the  words 
read  as  if  they  had  been  «  soft,  otherwise  called  organzine,  silk :"  and, 
if  the  fact  was,  that,  at  the  date  of  the  specification,  organzine  was  the 
only  species  of  soft  silk  in  known  use  in  weaving  satin,  that  would  be  a 
suflScient  ground  for  construing  the  specification,  which  applies  to  such 
soft  or  organzine  silk  as  was  then  used,  to  mean  to  apply  to  "  soft,  alias 
organzine  silk,"  and  include  organzine  only.  But,  if  there  was  soft  silk, 
as  well  as  organzine,  used  for  the  purpose  at  the  time  of  the  specification, 
then  the  words  must  be  construed  in  their  proper  sense,  and  both  species 
would  be  within  the  patent. 

The  interpretation,  therefore,  which  the  learned  judge  put  upon  the 
specification  was  not  correct,  unless  the  facts  were  such  as  to  lead  to  it; 
♦4691  ^"^  those  facts  were  •for  the  determination  of  the  jury.  The 
•'  learned  judge  should  not  have  told  the  jury,  absolutely^  that  soft 
and  organzine  silk  were  the  same :  he  should  have  stated  that  the  words 
Were  capable  of  being  so  construed,  if  the  jury  were  satisfied,  that,  at  the 
date  of  the  specification,  only  one  description  of  soft  silk,  and  that  organ- 
zine, was  used  in  satin  weaving;  but,  otherwise,  that  the  proper  and  ordi- 
nary sense  of  the  words  was  to  be  adopted,  and  the  patent  held  to  apply 
to  every  species  of  soft  silk^  as  well  as  to  organzine  silk.  It  was  argued 
that  the  learned  judge's  observations  must  be  understood  in  connection 
wiih  the  facts  proved  at  the  trial,  and  that  it  proved  the  fact  that  organzine 
•was  the  only  known  species  of  soft  silk  used  in  weaving  satin  zt  the  date 
of  the  specification.     But  the  answer  is,  that  it  is  the  bill  of  exception* 


2  Manning,  Granger,  &  Scott.  462 

only  that  states  the  evidence :  none  of  the  other  facts  proved  at  the  trial 
are  found  by  the  jury ;  and  none  of  them  can  be  assumed  to  be  true ;  and, 
as  the  construction  of  the  specification  depended  on  the  facts,  the  question 
as  to  the  truth  of  those  facts  should  have  been  left  to  the  jury. 

There  must  therefore  be  a  venire  de  novo.  Ventre  de  novo,  (a) 

(a)  Upon  the  second  trial,  at  the  nttingf  at  Westminster  after  Trinity  term,  1846,  the  jury 
returned  a  verdict  for  the  plaintiff;  ^hich  verdict  the  defendants  did  not  seek  to  disturb. 


END   OF  MICHAELMAS  VACATION,  (i) 

(6)  For  the  regiitration  cases,  decided,  in  Michaelmas  term,  on  appeals  from  the  decisioDs 
cf  leviang  barristers^  see  ant^,  p.  1 — 69. 


CASES 


ARGUED  AND  DETERMINED 

IN  THE 

COURT  OF  COMMON  PLEAS, 

AND 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT 

TO  THE 

EXCHEQUER  CHAMBER, 

IN 
IN   THE   NINTH   YEAB   OF  THE   REIGN   OF  VICTORIA, 


The  judges  who  usually  sat  in  banco  in  this  term,  were* 
TiNDAL,  C.  J.  Erle,  J. 

COLTMAN,  J.  CrESSWELL,  J. 


LEWIS  V.  Lord  KENSINGTON.    Jan.  12. 

In  the  attestation  of  the  execution  of  a  warrant  of  attorney  or  cognovit,  under  the  1  &  2  Vict 
c.  110,0. 9,  it  is  not  necessary  that  the  precise  words  of  the  statute  should  be  followed :  it  is 
enough  if  it  appears  by  necessary  inference,  that  the  witness  attended  as  the  attorney  for  the 
party,  at  his  request,  and  that  he  subscribed  his  name  as  such  attorney. 

An  attestation  in  the  following  form — ^  Signed,  sealed,  and  delivered  in  the  presence  of  E.  F., 
attorney  for  the  said  C.  D.,  and  expressly  named  by  him,  and  attending  at  his  request  And 
I  hereby  subscribe  myself  to  be  the  attorney  for  him,  having  read  over  and  explained  to  bim 
the  nature  and  eflect  of  the  above  warrant  of  attorney,  before  the  same  was  executed  by  bim; 
and  I  hereby  subscribe  my  name  as  a  witness  to  the  due  execution  thereof."  The  signa- 
ture was  of  the  proper  handwriting  of  E.  F.,  the  attorney.  Held,  a  sufficient  compliance 
with  the  statute. 

Talfourd,  Serjt.,  in  Trinity  term  last,  moved  for  a  rule  nisi  to  set  aside 
a  warrant  of  attorney  given  by  the  defendant,  and  the  judgment  signed 
*464l  ^^^^^O'^'  *upon  the  ground  that  it  was  not  properly  attested  pur- 
^  suant  to  the  1  &  2  Vict.  c.  110,  s.  9.  The  attestation  was  as  fol- 
lows : — "  Signed,  sealed,  and  delivered  in  the  presence  of  Henry  Whit- 
taker,  10,  Lincoln's  Inn,  attorney  for  the  said  William  Lord  Kensington, 
and  expressly  named  by  him  and  attending  at  his  request.    And  I  hereby 
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subscribe  myself  to  be  the  attorney  for  him,  having  read  over  and  ex- 
plained to  him  the  nature  and  effect  of  the  above  warrant  of  attorney, 
before  the  same  was  executed  by  him.  And  I  hereby  subscribe  my  name 
as  a  witness  to  the  due  execution  thereof." 

The  attestation  clause  was  a  printed  form,  with  a  blank  for  the  name  of 
the  attorney.     There  was  no  affidavit  that  the  name  "  Henry  Whittaker," 
at  the  end  of  the  first  sentence  of  it,  was  not  the  handwriting  of  that  gen- 
tleman.    [Cresswell,  J.    The  statute  requires  that  there  shall  be  pre- 
sent an  attorney  on  behalf  of  the  defendant,  and  that  he  shall  be  ex- 
pressly named  by  him,  and  shall  attend  at  his  request  to  inform  him  of 
the  nature  and  effect  of  the  instrument.     It  is  not  denied  that  all  this  has 
been  done.     The  act  further  requires  the  attorney  to  subscribe  his  name 
as  a  witness  to  the  execution  of  the  instrument.     Here,  he  has  done  so. 
And  he  is  to  declare  himself  to  be  attorney  for  the  defendant,  and  state 
that  he  subscribes  as  such  attorney.  Has  he  not  done  all  that  ?  Maule,  J. 
The  attesting  witness  has  done  all  that  the  statute  requires,  and  some- 
thing more.     This  objection  therefore  fails.]     The  attestation  clause  is 
not  subscribed  at  all.     The  witness  does  not  pledge  himself  to  a  subscript 
turn  as  attorney  for  the  party.     He  merely  subscribes  himself  to  be  the 
attorney.     In  Poole  v.  Hobbs^  8  Dowl.  P.  C.  113,  an  attestation  to  a  cog- 
novit in  this  form — «  Witness,  G.  E.,  defendant's  attorney,  named'  by 
him,  and  attending  at  his  request" — was  held  not  sufficient,  *the     r*Aa^ 
statute  requiring  that  the  attorney  should  proceed  to  declare  that     ^ 
he  subscribes  as  such  attorney.    So,  in  Everard  v.  Poppletony  5  Q.  B.  181, 
a  warrant  of  attorney  to  confess  judgment  was  attested  by  an  attorney  as 
follows :  *<  Signed  by  the  above-named  G.  C.  P.,  in  the  presence  of  us,  of 
whom  the  said  J.  H.  S.  is  the  .attorney  expressly  named  by  him,  and  act- 
ing at  his  request,  and  by  whom  the  above-written  warrant  of  attorney 
was  read  over,  and  the  nature  and  effect  thereof  explained  to  the  said 
G.  C.  P.,  before  the  execution  thereof  by  him :"  Signed  "  J.  H.  S.,  attor- 
ney :"  and  this  was  held  an  insufficient  attestation,  for  want  of  a  state- 
ment that  J.  H.  S.  subscribed  as  attorney  for  G.  C.  P.     Lord  Denman 
there  says  :  « I  think  the  reasons  which  led  to  demanding  an  exact  com- 
pliance with  the  statute,  are  both  cogent  and  sensible.     This  case,  how- 
ever, does  not  raise  the  point :  for,  <  acting'  is  really  the  same  thing  as 
*  attending.'    The  attorney  attending  may  stop  short  in  his  agency,  before 
the  attestation  ;  so  may  the  attorney  who  is  acting.     I  should  like  to  see 
the  words  of  the  statute  always  literally  followed  ;  nothing  is  more  unfor- 
tunate than  a  disturbance  of  the  plain  language  of  the  legislature  by  the 
attempt  to  use  equivalent  terms.   I  think  the  view  taken  in  Poole  v.  Hobbs 
'^as  perfectly  sound  ;  and  I  regret  that  it  should  be  supposed  that  there 
has  been  any  disposition  to  recede  from  the  language  there  used."    Here 
the  words  are  not  followed. 
A  rule  nisi  having  been  granted. 

Sir  T.  WUde^  and  Channellj  Serjts.,  in  Michaelmas  term,  showed  cause. 

2b2 
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The  ninth  section  of  the  1  &  2  Vict.  c.  110,  enacts  that  «  no  warrant  of 
*4661     ^^^^'''^^y  ^^  confess  judgment  in  any  personal  action,  or  cognovit 

*actionemy  given  by  any  person^  shall  be  of  any  force  unless  there 
shall  be  present  some  attorney  of  one  of  the  superior  courts  on  behalf  of 
such  person,  expressly  named  by  him,  and  attending  at  his  request,  to 
inform  him  of  the  nature  and  effect  of  such  warrant  or  cognovit,  before 
the  same  is  executed  ;  which  attorney  shall  subscribe  his  name  as  a  wit- 
ness to  the  due  execution  thereof,  and  thereby  declare  himself  to  be  attor- 
ney for  the  person  executing  the  same,  and  state  that  he  subscribes  as 
such  attorney."  All  that  the  statute  requires  is  an  attestation  by  an 
attorney  attending  on  the  part  of  the  defendant,  of  the  due  execution  by 
him  of  the  warrant  or  cognovit.  The  seventeenth  section  of  the  statute 
of  frauds,  29  Car.  2,  c.  3,  upon  a  contract  for  the  sale  of  goods,  required 
a  memorandum  in  writing  of  the  bargain.  Not  only  must  this  memoran- 
dum contain  all  the  terms  of  the  contract  between  the  parties,  but  it  must 
be  signed  by  the  parties  to  be  charged  thereby,  or  by  their  agents  there- 
unto lawfully  authorized.  That  would  imply  a  signature  adopting  all  the 
material  terms  of  the  contract,  including  price.  And  it  has  been  held 
that  a  bill  of  parcels,  in  which  the  name  of  the  vendor  is  printed,  and 
that  of  the  vendee  written  by  the  vendor,  at  the  top  of  the  paper,  is  suffi- 
cient to  charge  the  vendor :  Saunderson  v.  Jackson^  2  B.  &  P.  238, 3  Esp. 
N.  P.  C.  180 ;  Schneider  v.  Mrris,  2  M.  &  Sel.  286.  Before  the  recent 
statute,  7  W.  4,  &  1  Vict.  c.  26,  a  will  was  not  unfrequently  signed  by  the 
testator  otherwise  than  at  the  end :  the  express  provision  in  that  statute 
that  all  wills  shall  be  <«  signed  at  the  foot  or  end  thereof,"  is  a  sort  of 
recognition  of  the  validity  antecedently  of  a  signature  at  any  other  part 
of  the  document.  In  the  present  case,  the  object  the  act  had  in  view,, 
viz.,  the  protection  of  the  party  from  fraud,  is  amply  attained  by  the  form 
*4671     ^^  attestation  adopted.     One  who  signs  *himself  «  A.  B.,  attorney 

for  C.  D.,"  does  most  clearly  and  emphatically  declare  that  he  is 
the  attorney  of  C.  D.  There  are,  undoubtedly,  cases  which  show  that 
the  courts  have  endeavoured  to  enforce  a  strict  and  literal  compliance 
with  the  statute.  Thus,  in  Poole  v.  Hohhsy  Coleridge,  J.,  says :  «  The 
attorney  is  not  only  to  subscribe  himself  as  the  attorney,  but  is  to  declare 
that  he  so  subscribes  himself."  And  afterwards,  in  delivering  judgment, 
he  says :  «  Taken  literally,  it  would  not  be  very  easy  to  comply  with 
the  enactment,  but  the  intended  meaning  seems  clear,  that,  in  the  course, 
or  as  part  of  the  attestation,  the  witness  is  to  declare  that  he  is  the  party's 
attorney,  and  also  state  that  he  subscribes  as  such  attorney."  There  is 
often  infinitely  more  difficulty  and  danger  in  requiring  a  literal  compli-. 
ance  with  a  statute  than  a  substantial  one.  In  Potter  v.  J^lcholsoiiy  8  M. 
&  W.  294,  Lord  Abinger  says  :  <«  The  introduction  of  the  word  <  thereby' 
into  the  statute  is  very  important.  It  shows  an  intention  to  carry  the  rule 
further,  by  requiring  that  the  declaration  by  the  attorney  of  his  being  the 
attorney  of  the  person  executing  the  cognovit,  and  the  statement  that  he 
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<  subscribes  as  such  attorney,'  shall  actually  be  part  of  the  attestation 
itself.     The  word  « thereby'  seems  to  have  been  used  ex  indastrid  to  pro- 
cure that  form  of  attestation."     And  in  Ellcington  v.  Holland^  9  M.  &  W. 
659,  Aldersox,  B.,  says  :  "  Every  attorney  who  witnesses  an  instrument 
of  this  nature  should  declare  in  the  attestation,  not  only  that  he  is,  the 
attorney  attending  on  behalf  of  the  party  executing  the  instrument,  but 
that  he  subscribes  his  name  thereto  as  such  attorney."     Neither  these 
cases  nor  that  of  Euerard  v.  Poppleton  present  the  question  that  arises 
here,  viz.,  whether  in  point  of  reasonable  construction  enough  is  not  done 
to  satisfy  the  statute.     In  Knight  v.  Hasty y  12  Law  J.,  N.  S.,  Q.  B.  293, 
an  attestation  *to  a  warrant  of  attorney,  containing  the  words     r*^/-© 
«in  the  presence  of  me,  J.  N.,  the  attorney  of  the  said  W.  H.,"     '■ 
was  held  sufficiently  to  declare  that  J.  N.  was  the  attorney  for  W.  H.,  to 
satisfy  the  statute.     And  Coleridge,  J.,  observed  :  "It  is  said  in  Potter 
V.  JSilcholson^  that  I  said  in  Poole  v.  Ilobbsy  that  there  must  be  a  literal 
compliance  with  the  statute.     I  cannot  say  whether  I  did  or  not :  perhaps 
I  said  that  the  attestation  should  follow  the  words  of  the  statute  as  nearly 
as  it  could  ;  but  the  principle  of  what  I  said  is,  that  there  should  be  no 
necessity  to  have  recourse  to  parol  evidence:  if  I  said  that  the  statute  was 
to  be  literally  complied  with,  I  said  more  than  I  intended :  and  my  bro- 
ther Parke  finds  fault  with  my  decision  in  the  subsequent  case  of  Elking^ 
ton  y.  Holland.     There  is  hardly  any  case  in  which  a  statute  is  to  be  lit- 
erally complied  with.     The  question  is,  whether  the  attorney  has  not 
made  the  declaration  required  by  the  statute :  are  not  the  words,  <  In  the 
presence  of  me,  J.  Nutt,  the  attorney  of  the  said  W.  Hasty,'  a  declaration 
that  he  is  the  attorney  of  W.  Hasty  ?     If  it  had  been,  <  who  am  the  attor- 
ney,.' it  would  have  been  sufficient ;  and  these  words  have  exactly  the 
same  meaning."     Here,  taking  the  whole  attestation  clause  together,  it 
does  clearly  comply  with  the  statute.    The  statement  that  Whittaker  sub- 
scribes himself  to  be  the  attorney  for  the  parly,  is  as  plain  a  declaration 
that  he  is  such  attorney  as  any  reasonable  person  can  require.     The  sig- 
nature was  attached  after  all  the  rest  of  the  attestation  was  printed.     If 
any  part  of  the  attestation,  therefore,  was  false,  the  mode  of  introducing 
the  signature  would  not  protect  the  party  from  the  consequences. 

Talfourd,  Serjt.,  (with  whom  was  Peacock,)  in  support  of  the  rule.  The 
object  of  the  statute  was,  as  is  observed  by  Coleridge,  J.,  in  Poole  v. 
Hohbs,  <<  to  prevent  *the  necessity  of  any  recourse  to  parol  evi-  r*AfiQ 
deace  to  ascertain  w^hether  the  witness  is  the  attorney  of  the  party 
or  not."  And,  in  order  to  attain  that  object,  the  attorney  must  expressly 
declare  that  he  subscribes  as  such  attorney  ;  and  he  must  so  subscribe  as 
to  show  that  he  unequivocally  adopts  the  whole  attestation.  Here  there 
is  no  declaration  by  Whittaker  of  any  fact  subsequent  in  point  of  position 
to  his  signature ;  it  is  only  by  parol  evidence  that  he  can  be  at  all  identi- 
"cd  with  it.  There  might  be  enough  to  satisfy  a  jury  that  he  intended  to 
pledge  himself  to  the  whole.     But  that  is  not  enough.     Assuming  that 
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Whittaker's  name  appeared  at  the  bottom  of  the  attestation  clause,  there 
is  nothing  to  indicate  a  subscription  by  him  as  Lord  Kensington^s  attor- 
ney. Potter  V.  JVicholson  is  a  distinct  authority  to  show  that  to  be  essen- 
tial. There  is  no  difficulty  in  following  the  very  words  of  the  statute. 
[Erle,  J.  The  parties  seem  to  have  most  studiously  sought  to  disarm 
objection.  Tindal,  C.  J.  In  Potter  v.  JSltcholsoUy  the  attestation  did  not 
even  state  the  witness  to  be  the  attorney  for  the  defendant.]  That  blot 
is  not  touched  by  the  judgment  of  the  court.  [Tindal,  C.  J.  Here,  the 
question  is,  whether  this  attestation  clause  does  not,  by  necessary  con- 
struction, state  that  Whittaker  subscribes  "as  such  attorney."]  In  IBbberi 
V.  Barton,  10  M.  &  W.  678,  tlie  attestation  was  as  follows: — « Witnessed 
by  me,  W.  R.,  as  the  attorney  of  the  said  A.  B.,  attending  at  the  execution 
hereof  at  his  request,  and  expressly  named  by  him :"  and  it  was  held 
insufficient ;  for,  that  the  attestation  ought  to  contain  words  which  show, 
with  certainty,  that  the  subscribing  wutness  is  the  attorney  of  the  partj 
executing  the  instrument,  and  that  he  attests  or  subscribes  the  execution 
as  such  attorney.  Lord  Abinger  there  says :  "  I  do  not  say  that  this 
*4701     2ittestation  would  *not  be  primd  fade  evidence  of  Pemberton's 

being  the  attorney  of  the  defendant,  or  possibly  even  sufficient  to 
warrant  a  verdict  against  him  in  an  action  for  negligence.  But  in  this 
section  the  legislature  requires  something  more,  and  provides,  not  only 
that  the  party  executing  a  cognovit  or  warrant  of  attorney  shall  have  an 
attorney  employed  by  himself  present  attending  the  execution  of  the 
instrument,  in  order  to  acquaint  him  with  the  nature  and  consequences  of 
the  act  he  is  about  to  do ;  but,  further,  that  the  attorney  so  attending  shall 
subscribe  his  name  to  the  document  as  a  witness  to  the  due  execution 
thereof,  and  thereby,  that  is  to  say,  by  such  attestation  or  subscription  of 
bis  name,  declare  himself  to  be  such  attorney,  and  that  he  subscribes  the 
paper  as  such :  in  a  word,  he  must  not  only  be  the  attorney  employed  at 
the  time,  and  declare  himself  such  by  his  attendance,  but  he  must  sui- 
scribe  his  name  as  such.  The  legislature  requires  two  things  to  be  done, 
one  of  which  might  perhaps  have  been  dispensed  with ;  but,  as  they 
require  two,  we  are  not  at  liberty  to  say,  that,  in  prescribing  either,  they 
use  redundant  words,  and  that  a  compliance  with  the  other  only  is  suffi- 
cient. I  think,  therefore,  that  the  safest  rule  for  us  to  follow  will  be,  to 
construe  the  act  literally,  and  say,  that,  although  we  may  not  see  the  use 
of  this  double  provision,  still,  as  the  legislature  requires  it,  we  must  enforce 
it."  And  Pahke,  B.,  adds :  "Although  I  have  hitherto  entertained  con- 
siderable doubt  on  this  question,  and  have  some  litde  still,  I  think,  upon 
the  whole,  the  better  course  w^ill  be  to  follow  the  words  of  the  act  of 
parliament,  according  to  their  common  and  ordinary  construction.  It  is 
enough,  therefore,  for  me  to  say  at  present,  that,  as  I  cannot  by  necessary 
infeience  collect  from  the  words  used  in  this  attestation,  namely,  that  the 
•4711     si^^^s^^'^g  witness  signed  it  «as  attorney' for  the  party  *execut- 

ing  the  cognovit,  that  he  was  the  attorney  acdng  for  that  party 
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throughout  the  transaction,  I  think  I  am  bound  to  hold  this  attestation 
insufficient/'  It  is  clear  that  equivalent  language  will  not  do.  The  two 
facts  required  by  the  statute  must  appear  by  express  statement,  or,  at  all 
events,  by  necessary  inference.  Cur,  adv.  vuU. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 
The  question  in  this  case  is,  whether  a  warrant  of  attorney  executed 
by  Lord   Kensington  was  properly  attested,  within  the  meaning  of  the 
statute  1  &  2  Vict.  c.  110,  s.  9.     By  that  act  it  is  provided  that  no  war- 
rant of  attorney  or  cognovit  shall  be  of  any  force,  «  unless  there  shall  be 
present  some  attorney  of  one  of  the  superior  courts  on  behalf  of  such 
person,  expressly  named  by  him,  and  attending  at  his  request  to  inform 
him  of  the  nature  and  effect  of  such  warrant  or  cognovit  before  the  same 
is  executed  ;  which  attorney  shall  subscribe  his  name  as  a  witness  to  the 
due  execution  thereof,  and  thereby  declare  himself  to  be  attorney  for  the 
person  executing  the  same,  and  state  that  he  subscribes  as  such  attorney." 
The  act,  therefore,  requires  the  attorney  so  named  to  be  present  and 
acting  on   behalf  of  the  defendant,  both  before  and  at  the  time  of  the 
execution  of  the  warrant  of  attorney  and  also  afterwards,  when  he  gives 
authenticity  to  the  execution  by  signing  his  name  as  a  witness ;  and,  in 
order  to  secure  this,  the  act  directs  that  he  shall,  in  the  attestation,  declare 
that  he  is  the  attorney  of  the  defendant,  and  state  that  he  subscribes  as 
such  attorney. 

In  the  present  case  the  attestation  was  as  follows : — «  Signed,  sealed, 
and  delivered  in  the  presence  of  H.  Whittaker,  *10  Lincoln's  r^A^o 
Inn,  attorney  for  the  said  Lord  Kensington,  expressly  named  by 
him,  and  attending  at  his  request ;  and  I  hereby  subscribe  myself  to  be 
the  attorney  for  him,  having  read  over  and  explained  to  him  the  nature 
and  effect  of  the  above  warrant  of  attorney,  before  the  same  was  executed 
by  him ;  and  I  hereby  subscribe  my  name  as  a  witness  to  the  due  execu- 
tion thereof." 

To  this  attestation  two  objections  were  taken.    It  was  contended,  first, 

that  there  was  no  proper  subscription  of  his  name  by  the  attesting  witness, 

the  name  appearing  in  the  middle  of  the  attestation,  and  not  at  the  end 

of  it,  and  that  it  is  uncertain, whether  the  words  subsequent  to  the  name 

**  H.  Whittaker,"  are  to  be  considered  as  the  words  of  Whittaker  or  not. 

But  it  must  in  all  cases  be  a  matter  of  extrinsic  proof,  whether  the  name 

of  the  attesting  witness  is  in  his  handwriting ;  and,  in  the  present  case, 

it  appears  that  the  name,  «  H.  Whittaker,"  was  in  the  proper  handwriting 

of  the  witness:  and  it  seems  to  us  that  the  precise  place  where  the  name 

is  written,  is  not  material,  so  long  as  it  appears  upon  the  face  of  the 

^testation,  that  the  attestation  contains  an  assertion  that  all  has  been  done 

by  the  witness  which  the  act  requires ;  for,  the  act  does  not  require  the 

"witness  to  subscribe  his  name  at  the  foot  of  the  attestation,  but  only  that 

he  shall  subscribe  his  name  as  a  witness  to  the  due  execution  thereof;  and 

therefore  the  name  seems  to  us  not  inaptly  to  be  placed  immediately  aflef 
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the  words  «< signed,  sealed,  and  delivered  ;"  and,  as  there  is  no  other  sub- 
scribing witness  than  Whittaker,  it  is  clear  that  the  concluding  words, 
« I  hereby  subscribe  my  name  as  a  witness  to  the  due  execution  thereof," 
must  be  taken  to  be  the  words  of  the  witness,  who  is  the  only  person 
speaking ;  and,  consequently,  in  conformity  to  the  ordinary  rules  of  gram- 
#^-0-1  matical  construction,  the  preceding  words,  "  I  *hereby  subscribe 
myself  to  be  the  attorney,"  &c.,  must  also  be  taken  to  be  his  words. 
This  objection,  therefore,  we  think,  ought  not  to  prevail. 

The  second  and  principal  objection  was,  that  the  attestation  did  not 
comply  literally  with  the  act  of  parliament ;  as  it  was  said  that  it  neither 
contained  a  declaration  by  the  witness  that  he  was  the  attorney,  nor  a 
statement  that  he  had  subscribed  it  as  such  attorney.  In  support  of  this 
objection  various  cases  were  cited,  all  of  which,  however,  may,  we  think, 
be  distinguished  from  the  present.  The  first  was  Poole  v.  Hobbs,  8  DowL 
P.  C.  113.  In  that  case,  the  attestation  was  as  follows: — «< Witness, 
George  Edwards,  defendant's  attorney,  named  by  him,  and  attending  at 
his  request.''  The  attestation  in  that  case  contained  no  express  state- 
ment that  the  witness  subscribed  as  the  attorney  for  the  defendant,  nor 
any  thing  that  could  be  considered  as  equivalent.  The  next  case  cited 
was  Potter  v.  J\ltcholson^  8  M.  &  W.  294.  The  attestation  was  as  fol- 
lows : — «  Joseph  Bamford,  one  of  the  attorneys  of  her  majesty's  court 
of  Exchequer  of  Pleas  at  Westminster,  attending  for  the  said  "William 
Nicholson,  at  his  request,  to,  and  did,  inform  him  of  the  nature  and  effoct 
of  the  above  cognovit  before  the  execution  thereof  by  him."  This 
attestation  was  also  defective,  as  it  did  not  state  that  he  subscribed  as 
such  attorney.  The  next  case  cited  was  Ellcington  v.  Holland,  9  M.  & 
W.  659,  1  Dowl.  N.  S.  643.  The  attestation  in  that  case  was  as  follows : 
— "Signed,  sealed,  and  delivered  by  the  said  Joseph  Ankers  in  my 
presence  ;  and  I  subscribe  myself  as  attorney  for  the  said  Joseph  Ankers, 
expressly  named  by  him  to  attest  the  execution  of  these  presents."  This 
attestation  was  held  insufficient,  by  Alderson,  B.,  because  it  did  not  con- 
tain any  express  statement  that  Ankers  was  the  attorney ;  the  statement 
*474l  ^^^^  ^^  subscribed  as  the  ^attorney  not  amounting  to  a  declaration 
■'  that  he  was  the  attorney.  The  next  case  cited  was  Everard  v. 
Poppleton,  5  Q.  B.  181.  The  attestation  there  was — «<  Signed,  sealed, 
and  delivered  by  the  above-named  George  Charles  Poppleton,  in  the 
presence  of  us,  of  whom'  the  said  John  Hope  Shaw  is  the  attorne} 
expressly  named  by  him,  and  acting  at  his  request,  and  by  whom  the 
above-written  warrant  of  attorney  was  read  over,  and  the  nature  and 
effect  thereof  explained  to  the  said  George  Charles  PoppleJon  before  the 
execution  thereof  by  him.  John  Hope  Shaw,  attorney,  Leeds.  John 
Richardson."  This  attestation  was  also  held  defective,  as  not  containing 
any  statement  that  the  witness  subscribed  as  such,  attorney.  The  last 
case,  and  the  one  m'ost  relied  upon,  was,  Hibbertv.  Barton,  10  M.  &  W. 
678,  2  Dowl.  N.  S.  434.     The  attestation  in  thait  case  was  as  follows : — 
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"Witnessed  by  me,  W.  Pemberton,  as  the  attorney  of  the  said  William 
Barton,  attending  at  the  execution  hereof  at  his  request,  and  expressly 
named  by  him.  William  Pemberton,  Prescot,  Lancashire."  The  objec- 
tion urged,  (and  which  the  court  appears  to  have  acceded  to,)  was,  that  the 
attestation  did  not  contain  an  express  allegation  that  the  witness  was  the 
attorney  employed  in  the  transaction,  but  only  a  statement  that  he  wit- 
nessed it  €is  the  attorney. 

The  present  case,  however,  is,  we  think,  distinguishable  from  all  these 
cases  ;  for,  the  attestation  contains,  first,  the  words  «  signed,  sealed,  and 
delivered  in  the  presence  of  H.  Whittaker,  attorney  for  the  said  Lord 
Kensington,  expressly  named  by  him,  and  attending  at  his  request :" 
and  this  appears  to  us  a  sufficient  allegation  of  his  being  the  attorney 
employed  in  the  business  by  Lord  Kensington ;  and  for  this  the  case  of 
Kr^?U  V.  Hastj/y  12  Law  Journ.,  N.  S.,  (Q.  B.  Bail  Court,  9th  May, 
1843,)  293,  is  an  express  authority.  And  we  think  that  *the  words  r*47R 
immediately  following  the  signature,  "  I  hereby  subscribe  myself  '• 
to  be  the  attorney  for  him,"  are  equivalent  to  an  allegation  that  he  sub- 
scribes as  such  attorney. 

We  think,  therefore,  that,  in  this  case,  there  has  been  a  substantial 
compliance  with  the  requisitions  of  the  statute,  and  that  the  rule  ought  to 
be  discharged  ;  and,  as  there  is  no  justice  in  the  defendant's  complaint, 
that  it  should  be  discharged  with  costs. 

Rule  discharged  with  costs.(a) 

(o)  And  flee  Cottam  v.  Partridge,  4  M.  &  G.  271,  4  Scott,  N.  R.  819  ;  Pryor  v.  Swaine, 
8  Dowl.  &  L.  37. 

The  provisions  of  the  1  &  2  Vict  c.  110,  s.  9,  apply  to  warrants  of  attorney  executed 
abroad.    Davis  v.  Trevanion,  2  D.  &  L.  74a 
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Stmhk,  that,  where  there  are  two  clear  and  undisputed  debts,  the  case  is  not  taken  out  of  the 
statute  of  limitations,  as  to  either  debt,  by  evidence  of  a  part  payment  within  six  years,  not 
ipecific^Uy  appropriated  to  the  one  debt  or  to  the  other. 

1o  debt  for  principal  and  interest  on  a  promissory  note  for  130Z.  dated  in  1827,  with  a  count 
for  work  and  labour,  the  defendant,  in  1845,  pleaded,  respectively,  non  fecit,  and  nunquam  in- 
dehitatus,  and,  to  the  whole,  the  statute  of  limitations.  At  the  trial  the  note  was  daly 
proved;  and  it  appeared,  that,  in  1834,  there  had  been  a  settlement  of  intereot  thereon, but, 
that  although  small  sums  of  money  had  occasionally  been  handed  by  the  defendant  to  the 
plaintiff,  there  had  been  no  specific  payment  on  account  of  the  note  since  that  period. 

Besides  the  principal  and  interest  on  the  note,  the  plaintiff  claimed  to  be  entitled  to  recover  wages 
as  a  domestic  servant  from  1827  to  October,  1844.  There  was  conflicting  evidence  as  to 
the  terms  upon  which  the  plaintiff,  who  was  a  distant  relation  of  the  defendant,  had  become 
an  inmate  of  his  house,  the  defendant  insisting  that  there  had  been  no  contract  for  wages, 
and  that  the  occasional  payments  r(>licd  on  by  the  plaintiff  were  mere  donations. 

Tne  jury  returned  a  verdict  for  the  plaintiff  for  wages,  at  the  rate  of  71.  per  annum  for  the  first 
eleven  years,  and  at  5/.  per  annum  for  the  last  six ;  and  as  to  the  count  on  the  note,  it  was 
reserved  for  the  court  to  say  whether  or  not  there  was  any  evidence  from  which  a  jury 
would  be  warranted  in  inferring  that  the  payments  proved  had  been  made  on  account  of  the 
debt  due  on  t/ie  note ;  with  liberty  to  the  defendant  to  move  to  reduce  the  verdict : — 
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■Hddf  that,  inasmuch  as  the  defendant  had,  throughout,  denied  the  existence  of  any  debt  fcr 
ipages,  the  jury  were  warranted  in  finding  the  payments  to  have  been  part-payment  on 
account  of  the  note  ;  and,  consequently,  that  the  plaintiff  was  entitled  to  retain  his  verdict 
in  respect  of  so  much  of  the  issues  as  related  to  the  first  count,  and  for  wages  for  the  last  six 
years  in  respect  of  those  parts  of  the  issues  which  related  to  the  second  coaot. 

Debt.  The  first  count  was  upon  a  promissory  note,  dated  the  15th  of 
August,  1827,  made  by  the  defendant  in  favour  of  the  plaintiff,  for  130/., 
with  interest  at  4J  per  cent.,  payable  on  demand.  There  were  also  counts 
for  work  and  labour,  money  lent,  and  money  due  upon  an  account  stated. 

The  defendant  pleaded — first,  to  the  first  count,  that  he  did  riot  make 
the  note — secondly,  to  the  subsequent  counts,  nunquam  indebitatus — 
thirdly,  to  the  whole  declaration,  the  statute  of  limitations. 
*4771  '^^^  cause  was  tried  before  Erle,  J.,  at  the  sittings  in  *Lon- 
don  after  Trinity  term  last.  It  appeared  that  the  action  was 
brought  to  recover  234/.  12^.  "Sc/.,  principal  and  interest,  alleged  to  be 
due  upon  the  promissory  note,  and  seventeen  years'  wages  alleged  to  be 
due  from  the  defendant  to  the  plaintiff  as  a  domestic  servant. 

The  facts  of  the  case  were  these : — The  plaintiff,  who  had  formerly 
been  a  nurse  in  a  lunatic  asylum  at  Manchester,  and  was  distantly  related 
to  the  defendant,  some  time  in  the  year  1827,  went  to  his  house  to  attend 
upon  a  relation  who  lived  with  him,  and  was  of  unsound  mind.  The 
plaintiff,  having  130/.  in  a  bank  at  Manchester,  drew  out  that  sum,  and 
deposited  it  with  the  defendant,  receiving  from  him  the  promissory  note 
mentioned  in  the  declaration.  After  the  decease  of  the  person  whom  she 
originally  came  to  attend,  the  plaintiff  continued  to  reside  with  the  defend- 
ant, and  remained  with  him  until  October,  1844.  There  was  no  distinct 
evidence  of  the  character  in  which  the  plaintiff  so  remained  in  the  defend- 
ant's family ;  but  it  appeared  that  she  made  herself  generally  useful  in  the 
house,  and  that  she  took  her  meals  sometimes  with  him  and  sometimes  in 
the  kitchen.  It  also  appeared  that,  in  1834,  there  had  been  a  settlement 
between  the  plaintiff  and  the  defendant  of  the  amount  due  for  interest  on 
the  note ;  no  claim  being  then  made  by  the  plaintiff  in  respect  of  wages. 

To  take  the  case  out  of  the  statute  of  limitations,  the  plaintiff  relied 
upon  the  evidence  of  Anne  Boulton,  the  defendant's  daughter,  who  st^ted 
that  the  defendant  was  in  the  habit  of  giving  the  plaintiff  small  sums  of 
money  whenever  she  asked  for  it,  and  that,  on  the  11th  of  October,  1844, 
when  the  plaintiff  was  about  to  leave  the  defendant's  house,  the  defendant 
offered  her  two  sovereigns,  of  which  she  took  only  one.  The  defendant 
never  on  any  occasion  admitted  that  the  plaintiff  was  entitled  to  wages, 
but,  on  the  contrary,  asserted  that  she  resided  with  him  merely  as  a  friend, 
*4781  ^^^  ^^^^  ^^^  *small  sen^ices  that  a  person  of  her  advanced  age 
was  capable  of  rendering,  were  amply  compensated  by  her  board 
and  lodging. 

On  the  part  of  the  defendant  it  was  insisted,  upon  the  authority  of  T^ 
pets  V.  Heane^  1 C,  M.  &  R.  252, 4  Tyrwh.  772,  that  there  was  no  evidence 
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to  take  the  case  out  of  the  statute,  inasmuch  as  it  was  not  shown  that  the 
payments  spoken  of  were  made  specifically  on  account  of  the  note. 

The  learned  judge  suggested  that  the  plaintiff  should  have  a  verdict  for 
the  amount  claimed  for  principal  and  interest  on  the  note,  subject  to  the 
opinion  of  the  court  as  to  whether  or  not  there  was  any  evidence  of  a  part- 
payment  in  respect  of  that  debt.  This  suggestion  being  acceded  to  by 
the  counsel  on  both  sides,  the  learned  judge  left  it  to  the  jury  to  say 
vfhether  or  not  there  had  been  any  service  on  the  part  of  the  plaintiff  upon 
a  contract,  or  understanding,  that  she  was  to  receive  wages,  and,  if  so, 
what,  under  the  circumstances,  would  be  a  reasonable  compensation  for 
SQch  services  as  she  appeared  to  have  rendered ;  and  whether  or  not  there 
had  been  any  part-payment  on  account  of  wages,  within  six  years. 

The  jury  returned  a  verdict  for  the  plaintiff  for  3412.  12s.  Sd.^  being 
234/.  12s.  8d.  for  principal  and  interest  on  the  note,  111,  for  wages  for  the 
first  eleven  years  of  the  plaintiff's  residence  with  the  defendant,  at  IL  per 
annum,  and  30/.  for  the  last  six  years,  at  5/.  per  annum.  And  leave  was 
reserved  to  the  defendant  to  move  to  reduce  the  verdict  to  30/. 

ByleSy  Seijt.,  in  Michaelmas  term  last,  accordingly  obtained  a  rule  nisi 
to  reduce  the  verdict  by  the  amount  of  the  note  and  interest,  or  by  the 
eleven  years'  wages,  or  by  both  sums.  The  30/.  had  already  been  r^A-rQ 
paid  *under  an  order  for  speedy  execution.  He  cited  Tippets  v.  *■ 
Heane^  Mills  v.  FowkeSy  5  N.  C.  455,  7  Scott,  444,  and  Waugh  v.  Cope^ 
6  M.  &  W.  824. 

Shee^  Serjt.,  (with  whom  was  Lush,)  now  showed  cause.  After  the  cases 
of  Tippets  V.  Heaney  Mills  v.  FowkeSy  and  Waugh  v.  Cope^  it  is  impos- 
sible to  contend  that  there  was  evidence  of  any  payment  to  take  the  case 
out  of  the  statute,  in  respect  of  services  rendered  by  the  plaintiff  beyond 
six  years  from  the  commencement  of  the  fiction.  But,  as  to  the  promis- 
sory note,  the  case  is  different.  It  was  distinctly  proved,  that,  when  the 
plaintiff  first  went  to  reside  with  the  defendant,  she  deposited  with  him 
130/.,  upon  his  promissory  note,  payable  on  demand,  with  interest  at  4^ 
per  cent.;  that  interest  was  paid  upon  the  note  down  to  the  year  1834; 
that  various  small  sums  were  from  time  to  time  paid  by  the  defendant  to 
the  plaintiff;  and  that,  in  October,  1844,  the  last  payment  of  1/.  was 
naade.  These  payments  would,  in  the  absence  of  any  specific  appropri- 
ation by  the  parties,  appropriate  themselves  to  the  older  debt,(a)  viz.,  that 
upon  the  promissory  note.  The  presumption,  therefore,  would  be,  that 
they  were  part-payments  on  account  of  the  note.  Besides,  the  defend- 
ant's whole  case  was  based  upon  the  assumption  that  there  was  no  debt 
at  all  due  for  wages.  It  is,  therefore,  not  competent  to  him  now  to  sug- 
gest that  the  payments  were  made  on  account  of  a  debt,  the  existence 
of  which  he  denies,  when  there  was  a  debt  clearly  and  unequivocally  due, 
to  which  they  may  be  ascribed.     [Erle,  J.    If  there  was  a  scinHUa  of 

(a)  See  Clayton^t  eau,  in  Devaynet  ▼.  Noble,  1  Merivale,  604 ;  Biggi  v.  Dvoight,  1  Mann.  & 
^  30%.  4  N.  dt  M.  17,  n, 
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evidence  from  which  the  juiy  could  find  the  1/.  given  to  the  plaintiff  on 
the  11th  of  October,  1844,  to  have  been  a  part-payment  on  account  of  the 

*480l     *^^^^>  ^^  ^^'  ^y  ^^  agreement  of  the  parties,  to   be  taken  that 
■*     they  have  so  found.]    There  clearly  was  some  evidence  to  warrant 
the  jury  in  finding  the  payments  made  to  have  been  on  account  of 
the  note. 

Bylesy  Serjt.,  (with  whom  was  R.  Miller,)  in  support  of  the  rule.   There 
was  no  evidence  to  go  to  the  jury  of  any  part-payment  specifically  made 
on  account  either  of  the  promissory  note,  or  of  that  portion  of  the  claim 
for  wages  that  accrued  more  than  six  years  before  the  commencement  of 
the  action.     By  the  9  G.  4,  c.  14,  s.  1,  «« in  actions  of  debt  or  upon  the 
case,  grounded  upon  any  simple  contract,  no  acknowledgment  or  promise 
by  words  only  shall  be  deemed  sufficient  evidence  of  a  new  or  continuing 
contract,  whereby  to  take  any  case  out  of  the  operation  of  the  said  enact- 
ments or  either  of  them,  or  to  deprive  any  party  of  the  benefit  thereof, 
unless  such  acknowledgment  or  promise  shall  be  made  or  contained  by  or 
in  some  writing  to  be  signed  by  the  party  chargeable  thereby :"  "  pro- 
vided always,  that  nothing  herein  contained  shall  alter,  or  take  away,  or 
lessen  the  eflect  of  any  payment  of  any  principal  or  interest  made  by  any 
person  whatsoever."      Willis  v.  JVewham,  3  Y.  &  J.  518,  and  other 
cases,(a)    have  decided  that  a  verbal  acknowledgment  of  payment  of  a 
part  of  a  debt  within  six  years,  is  not  sufficient  (within  the  9  G.  4,  c.  14) 
to  take  the  case  out  of  the  statute  of  limitations.     [Tindal,  C.  J.    You 
may  prove  the  payment  by  the  testimony  of  a  witness  who  saw  the  money 
handed  over.]     To  give  a  part-payment  the  effect  of  taking  a  case  out  of 
the  statute,  it  must  be  shown  to  have  been  expressly  made  in  respect  of  the 
*48ll     P^rt^cular  debt  which  it  is  sought  to  take  out  of  the  statute,  and 
*in par^  payment  of  that  debt :  Tippets  v.  Heane,  1  C,  M.  &  R.  253, 
4  Tyrwh.  772.   Parke,  B.,  there  says :    "In  order  to  take  a  case  out  of  the 
statute  of  limitations  by  a  part-payment,  it  must  appear,  in  the  first  place,  that 
the  payment  was  made  on  account  of  a  debt.    That  was  left  in  ambiguity  in 
the  present  case.   Secondly,  it  must  appear  that  the  payment  was  made  on 
account  of  the  debt  for  which  the  action  is  brought.  Here,  the  evidence  does 
not  show  any  particular  account  to  which  the  payment  was  applicable.  The 
jury  seem  to  have  considered  it  as  a  payment  of  part  of  the  debt  in  ques- 
tion ;  and,  perhaps,  as  there  was  no  other  account  found  to  have  been  in 
existence  between  the  parties,  they  might  be  warranted  in  so  doing.    But 
the  case  must  go  further :  for,  it  is  necessary,  in  the  third  place,  to  show 
that  the  payment  was  made  as  part-payment  of  a  greater  debt ;  because 
the  principle  upon  which  a  part-payment  takes  a  case  out  of  the  statute, 
is,  that  it  admits  a  greater  debt  to  be  due  at  the  time  of  the  part-payment. 
Unless  it  amounts  to  an  admission  that  more  is  due,  it  cannot  operate  as 
an  admission  of  any  still  existing  debt."    The  present  case  diflers  from 

^a^  See  BayUy  ▼.  Jthttm,  13  Ad.  &  £.493,  4  P.  &  D.  804;  Maghet  t.  (/Niii,  f  ^^ 
W  531 
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Tippets  v.  Heane,  in  this,  that,  in  the  latter,  there  was  only  one  account. 
[Maule,  J.     The  payment  there  was  only  an  admission  of  a  debt  to  the 
extent  of  the  sum  paid  :  there  was  no  evidence  that  the  money  was  given 
as  part-payment  of  a  debt  of  a  larger  amount.      Here,  there  was  a  debt 
admitted  at  once  to  exist,  viz.,  for  principal  and  interest  on  a  promissory 
note.     There  was  no  plea  of  payment,  no  evidence  that  that  debt  had 
ever  been  satisfied.   The  debt  on  the  note  was  a  specific  and  agreed  debt. 
A  payment  on  an  account  not  ascertained  and  agreed  is  no  admission  of 
the  amount  of  the  debt.    But,  if  a  smaller  sum  be  paid  on  account  of  a 
larger  ascertained  debt,  it  admits  that  *soiiiething  more  is  due.]     r»402 
In  MUls  V.  Fowkes,  5  N.  C.  455,  7  Scott,  444,  it  was  held,  that,     ^ 
where  a  creditor  has  two  several  demands  against  his  debtor,  one  barred 
by  the  statute  of  limitations,  the  other  not,  a  part-payment,  to  take  the 
case  out  of  the  operation  of  the  statute,  must  be  expressly  made  on 
account  of  the  older  debt — following  the  decision  in  Tippets  v.  Heane.   In 
Waugh  V.  Copey  6  M.  &  W.  824,  the  plaintiff,  an  attorney,  had  done  pro- 
fessional business  of  various  kinds  for  the  defendant,  in  1827  and  several 
subsequent  years.     In  July,  1832,  the  defendant  having  been  a  witness 
on  a  lunacy  inquiry,  in  which  the  plaintiff  was  concerned  as  solicitor,  the 
plaintiff  wrote  to  him  to  ask  what  were  his  expenses  on  that  occasion. 
The  defendant  in  reply  requested  the  plaintiff  to  allow  what  was  usual, 
and  place  the  same  to  his  (ihe  defendant's)  account.     In  March,  1833,  the 
plaintiff  wrote  to  the  defendant,  informing  him  that  the  sums  allowed  were 
2/.  2s.  and  lOs,  6d,y  enclosing  receipts  for  those  sums  for  the  defendant's 
signature,  and  concluding,  <'I  will  give  you  credit  for  the  sums  in  my 
account  against  you,  agreeably  to  your  note  of  the  21st  July  last."     The 
defendant  returned,  the  receipts  signed  by  him,  and  the  21.  2s.  and  10s. 
6d.  were  paid  to  the  plaintiff  on  the  production  of  those  receipts.     In 
1838,  the  plaintiff  delivered  to  the  defendant  a  bill  of  costs  amounting  to 
289/.,  the  first  item  being  in  1827,  and  the  two  last  in  1830  and  1831 : 
these  two  were  charges  for  3/.  and  5/.  cash  lent ;  the  rest  of  the  bill  was 
for  professional  business.     In  an  action  on  this  bill,  commenced  in  Janu- 
ary, 1839,  it  was  held  that  the  letters  given  in  evidence  did  not  suffi- 
ciently show  that  the  21.  2s.  and  10s.  6d.  had  been  paid  in  part  discharge 
of  the  debt  for  which  the  action  was  brought,  so  as  to  take  the  case  out 
of  the  statute  of  limitations  *as  to  any  part  of  the  demand.     In     r*AQo 
delivering  the  judgment  of  the  court,  Lord  Abinger  said :  "Since 
Lord  Tenterden's  act,  after  the  six  years  have  elapsed,  nothing  will 
revive  the  debt,  except  an  acknowledgment  in  writing  from  which  a  pro- 
mise to  pay  can  be  inferred,  or  a  part-payment  of  principal  or  interest. 
Now,  there  have  been  several  cases  in  which  it  has  been  considered,  after 
Qiuch  discussion,  and  adopted  by  all  the  courts,  that  the  payment  must 
appear,  either  by  the  declarations  or  acts  of  the  party  making  it,  or  by  the 
appropriation  of  the  party  in  whose  favour  it  is  made,  to  be  made  in  part 
payment  of  the  debt  in  question :  if  it  stands  ambiguous,  whether  it  be 


483  Burn  v.  Boulton.  H.  T.  1846. 

part-ps  ymeiit  of  an  existing  debt,  or  payment  generally,  ivithout  the  admis 
sion  of  any  greater  debt  as  due  to  the  party ; — if  it  may  have  been  made 
by  the  party  paying  in  reduction  of  an  account  due  to  himself,  or  intended 
to  satisfy  the  whole  of  the  demand  against  him ;  then  it  is  not  sufficient 
to  bar  the  statute  of  limitations."  These  cases  show,  that,  if  there  be  any 
other  debt  due  besides  the  one  on  account  of  which  the  payment  is  alleged 
to  have  been  made,  the  payment  will  not  suffice  to  bar  the  statute,  because, 
in  order  to  have  that  effect,  it  must  distinctly  appear  to  have  been  a  part-pay- 
ment specifically  on  account  of  a  larger  ascertained  debt.  Waters  v.  Tamp- 
kinsy  2  C,  M.  &  R.  723,  Tyrwh.  &  Gr.  137, 1  Gale,  323,  is  to  the  sanoe  purport. 
Parke,  B.,  there  says :  «  The  meaning  of  part-payment  of  the  principal, 
is, — not  the  naked  fact  of  payment  of  a  sum  of  money,  but  payment  of  a 
smaller  on  account  of  a  greater  sum  due  from  the  person  making  the  pay- 
ment to  him  to  whom  it  is  made ;  which  part-payment  implies  an  admis- 
sion of  such  greater  sum  being  then  due,  and  a  promise  to  pay  it :  and 
*4841     ^^  reason  *why  the  effect  of  such  a  payment  is  not  lessened  by 

the  act,  is,  that  it  is  not  a  m^e  acknowledgment  by  wordSy  but  it 
is  coupled  with  a  fact."  In  the  present  case,  there  was  not  such  evidence 
as  the  law  requires  to  appropriate  the  payment  in  October,  1844,  to  the 
debt  due  upon  the  note,  even  if  that  had  been  the  only  debt.  Bat  it 
appeared  that  there  was  another  debt,  viz.,  the  debt  which  the  jury  have 
found  to  be  due  for  wages.  There  is  nothing,  therefore,  to  justify  the 
conclusion  that  the  payment  was  made  on  account  of  the  note,  rather  than 
on  account  of  the  other  debt.  [Cresswell,  J.  How  could  the  jury  infer 
that  the  payment  might  have  been  made  on  account  of  wages,  when  the 
party  making  the  payment  denied  the  existence  of  any  such  debt  ?]  The 
jury  have  in  effect  found  that  the  1/.  was  paid  on  account  of  the  first 
eleven  years'  wages.  [Maule,  J.  The  finding  of  the  jury  cannot  alter 
the  effect  of  the  compact  you  have  entered  into.] 

TiNDAL,  C.  J.     The  only  question  for  our  consideration  in  this  case  I 
take  to  be,  whether  or  not  there  was  any  evidence  to  go  to  the  juiy  of 
part-payments  on  account  of  the  promissory  note  declared  on.   It  appears 
to  me  that  there  was  some  evidence  for  them ;  and,  if  so,  we  cannot 
inquire  whether  or  not  they  came  to  a  right  conclusion.    It  is  clear  that 
there  was  at  one  time  a  debt  due  from  the  defendant  to  the  plaintiff,  for 
which  the  defendant  gave  his  promissory  note  for  130/.  and  interest  at  4^ 
per  cent.,  payable  on  demand :  and  this  debt  never  could  have  been  lost 
sight  of  by  the  defendant.     There  being  this  clearly  admitted  and  ascer- 
tained debt,  the  ground  upon  which  it  is  insisted  that  the  subsequent  pay- 
ments do  not  operate  to  take  the  case  out  of  the  statute  of  limitations,  iS| 
*4851     ^^^^  there  was  then  another  debt  due  to  the  plaintiff  for  wages, 

and  •therefore  that  it  is  at  least  uncertain  to  which  of  these  debts 
the  payments  were  intended  to  apply.  I  admit,  that,  if  there  was  at  the 
time  a  clearly  ascertamed  debt  for  wages,  and  it  was  left  in  doubt  on  which 
of  the  two  accounts  the  payments  were  made,  such  payments  could  not  he. 
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applied  to  the  promissory  note,  so  as  to  take  it  out  of  the  statute.   But  no 
payment  was  ever  made  gpecilically  on  account  of  wages ;  and  the  jury 
would  have  been  perfectly  justified  in  finding  that  no  wages  were  due  at 
all.     The  defendant  never  admitted  that  any  were  due,  and  therefore  was 
not  likely  to  make  a  payment  on  account  of  wages.     Then  it  appeared 
that,  on    the  11th  of  October,  1844,  a  sum  of  money  was  paid  by  the 
defendant  to  the  plaintiiT.     It  could  not  be  said  to  have  been  a  charitable 
donation.     It  does  not  at  all  bear  the  aspect  of  charity ;  for,  when  offered 
two  sovereigns,  the  plaintiff,  it  seems,  took  only  one,  which  is  quite  incon- 
sistent A¥ith  all  one's  notions  and  experience  on  that  subject.     Upon  the 
evidence,  therefore,  no  debt  was  admitted  by  the  defendant  but  the  debt 
on  this  promissory  note :  (a)  and  there  was  a  consistent  course  of  testimony 
from  which  the  jury  were  well  warranted  in  inferring  that  the  payment  of 
li.  on  the  11th  of  October,  and  the  other  payments  subsequent  to  1834, 
were  made  on  account  of  the  note.     I  therefore  think  there  is  no  ground 
for  disturbing  the  verdict. 

Maule,  J.     I  am  of  the  same  opinion.     There  clearly  was  evidence 
for  the  jury  upon  the  question  whether  or  not  the  debt  due  from  the  defend- 
ant to  the  plaintiff  was  barred  by  the  statute  of  limitations.    That  depended 
upon  whether  or  not  there  had  been  part-payment  within  six  years  on 
account  of  a  debt  of  a  larger  amount.     It  seems  to  me  that  all  the  requi- 
sites *for  establishing  the  right  of  the  plaintiff  to  a  verdict  upon     r#AQa 
this  issue,  exist  in  the  present  case.     There  was  a  debt  of  130/. 
with  interest  at  4^  pei'  cent,  clearly  proved — one  clear,  definite,  and  undis- 
puted debt^     The  jury  have  fournl  that  there  was  also  a  sum  due  from  the 
defendant  to  the  plaintiff  for  wages :  but  that  has  no  bearing  upon  the 
question  whether  or  not  there  was  evidence  to  go  to  them  on  the  other 
point.     Not  only  was  the  alleged  debt  for  wages  disputed  at  the  trial,  but 
it  never  had,  in  fact,  been  acknowledged.     It  was,  at  the  least,  an  equi- 
"vocal  debt,  that  never  could  have  been  the  subject  of  any  expressly  appro- 
priated payment.     The  jury,  therefore,  found  two  debts ;  the  one,  a  clear 
and  recognised  debt  on  the  promissory  note ;  the  other,  in  respect  of  a 
liability  which  the  defendant  had  never  acknowledged.     The  defendant 
hands  over  money  to  the  plaintiff,  under  circumstances  which  the  jury, 
conectly,  I  think,  have  decided  to  be  a  payment  in  respect  of  a  debt. 
The  question  is,  whether  there  was  any  evidence  to  warrant  the  jury  in 
inferring  the  payment  to  have  been  made  on  account  of  the  note,  rather 
than  on  account  of  the  unacknowledged  demand  for  wages.    I  think  there 
>^as  abundant  evidence  for  the  jury  that  the  payment  was  on  account  of 
the  debt  which  was  not  disputed.     Then,  was  such  payment  an  acknow- 
ledgment of  a  larger  sum  being  due.     Clearly  it  was.     The  evidence 
was,  that  there  was  a  debt  of  13C/.  and  interest  due  from  the  defendant 
lo  the  plaintiff  on  the  promissory  note.     The  part-payment  on  account 
was  evidence  of  an  admission  of  a  specific  debt,  like  a  payment  of  money 

(a)  This  was  the  older  debt:  vide  Dawe  ▼•  Holdsworth,  Peake,N.  P.  C.  64« 
VOL.  U.  39  2c2 
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into  court  upon  a  special  contract.  If  applicable  to  this  debt  at  all,  it  is 
applicable  to  it  as  a  debt  of  130/.  with  interest  at  4^  per  cent.  There 
being,  therefore,  clearly  evidence  to  go  to  the  jury,  it  is  immaterial,  for 
the  purpose  of  the  present  inquiry,  whether  they  have  or  have  not  come 
*4871  ^^  ^  "^'^^  conclusion,  or  w^hether  *we  individually,  if  on  the  jury, 
would  have  done  as  they  have  done. 

Cresswell,  J.  I  shall  confine  myself  entirely  to  the  consideration 
whether  or  not  there  was  any  evidence  of  a  payment  on  account  of  the 
promissory  note.  Though  I  have  felt  some  doubt  in  the  course  of  the 
argument,  I  cannot  now  say  that  there  was  not  some  evidence  of  a  part- 
payment.  It  is  said  that  the  evidence  leaves  it  ambiguous — whether  the 
payment  was  made  on  account  of  the  note  or  of  some  other  debt.  There 
being  only  one  admitted  debt,  I  think  the  jury  might  well  infer  that  the 
payment  had  reference  to  that  debt. 

Erle,  J.  If  it  had  become  necessary,  I  should  have  left  it  to  the  jury 
to  say  whether  the  payments  were  made  in  part-satisfaction  of  the  princi- 
pal or  interest  due  upon  the  promissory  note,  severing  the  question  on  the 
wages  from  the  demand  on  the  note.  The  direction  as  to  the  wages 
would  have  been  accompanied  with  the  remark  that  the  defendant  had, 
throughout,  denied  the  existence  of  any  liability  on  that  account. 

The  verdict,  therefore,  will  be  reduced  by  77/.,  the  amount  assessed  by 
the  jury  for  wages  in  respect  of  the  first  eleven  years. 

Rule  accordingly,  (a) 

(a)  See  farther  as  to  appropriation  of  payments,  Jtnon.  Cro.  EL  68 ;  PinncCB  case,  5  Co. 
Rep.  117;  Boii  v.  Cranjield,  Style's  Rep.  239;.  ^non.  Comberb.  463;  Me^golt  v.  Afi//*, 
1  Lord  Raym.  286,  287;  Cases  temp.  King,  41 ;  Stnicy  v.  Saunders,  7  Mod.  123 ;  Colt  ▼.  Net- 
iervill,  2  P.  Wms.  308;  Goddard  v.  Cox,  Bull.  N.  P.  174,  2  Str.a.  1194;  Morgan  v.  Jonn, 
1  Brown  Pari.  Cases,  2d  ed.  32 ;  Keicmarch  v.  Clay,  14  East,  239 ;  Eodenham  v.  Purchas,  2  B. 
A,  Aid.' 39;  SimpMon  y.  Ingham,  2  B.  &  C.  66,  3  D.  &  R.  249.  And  see  16  Yin.  Abr.  tit 
Paifment,  passim. 
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The  &ct  of  A.'s  name  appearing  as  proprietor  of  a  newspaper,  in  the  declaration  filed  it  the 
stamp-oifice  parsaant  to  the  6  &  7  W.  4,  c  76,  ss.  6,  8,  does  not  render  A.  liable  in  respect 
of  a  contract  entered  into  specifically  with  B.,  the  real  proprietor  of  the  newspaper,  after  A. 
has  ceased  to  be  interested  therein. 

AssxjMPSiT  for  work  and  labour.     Plea,  non  assumpsit. 

At  the  trial  before  Erle,  J.,  at  the  London  sittings  after  last  Trinity 
term,  it  appeared  that  the  action  was  brought  to  recover  52/.  105.,  for  arti- 
cles written  by  the  plaintiff  for  a  newspaper  called  the  Newcastle  Adver- 
tiser and  Commercial  Herald,  of  which  the  defendants  had  been  joint- 
proprietors,  and  were  still  so  registered  under  the  6  &  7  W.  4,  c.  76. 

The  contract  under  which  these  articles  had  been  furnished,  was  made 
between  the  plamtiff  and  one  Lowthin,  who  had  become  sole  proprietor 
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of  the  newspaper  on  the  15th  of  June,  1844,  after  the  defendants  had 
ceased  to  be  interested  therein,  though  their  names  appeared  upon  the 
register  at  the  stamp-oflSce,  and  on  the  paper  itself,  as  proprietors,  until 
the  31st  of  December  in  that  year. 

On  the  part  of  the  plaintiff,  a  certified  copy  of  the  declaration  made 
and  filed  at  the  stamp-office,  under  the  6  &  7  W.  4,  c.  76,  ss.  6,  8,  (a) 

(a)  The  6th  section  enacts  **  that  no  person  shall  print  or  publish,  or  shall  cause  to  be  printed 
or  pablifihed,  any  newspaper  before  there  shall  be  delivered  to  the  commissioners  of  stamps  and 
Caxea,  &c^  or  to  the  distributor  of  stamps  or  other  proper  officer  appointed  by  the  said  commis. 
ooneiB  for  the  purpose,  in  or  for  the  district  within  which  such  newspaper  shall  be  intended  to 
be  printed  and  published,  a  declaration  in  writing  containing  the  several  matters  and  things 
thereinafter  for  that  purpose  specified ;  that  is  to  say,  every  such  declaration  shall  set  forth  the 
correct  title  of  the  newspaper  to  which  the  same  shall  relate,  and  the  true  description  of  the 
house  or  building  wherein  such  newspaper  is  intended  to  be  printed,  and  also  of  the  house  or 
building  wherein  such  newspaper  is  intended  to  be  published,  by  or  for  or  on  behalf  of  the  pro* 
prietoT  thereof,  and  shall  also  set  forth  the  true  name,  addition,  and  place  of  abode  of  eveiy  per- 
son who  is  Intended  to  be  the  printer  or  to  conduct  the  actual  printing  of  such  newspaper,  and 
of  every  person  who  is  intended  to  be  the  publisher  thereof,  and  of  every  person  who  shall  be 
a  proprietor  of  such  newspaper  who  shall  be  resident  out  of  the  united  kingdom,  and  also  of 
every  person  resident  in  the  united  kingdom  who  shall  be  a  proprietor  of  the  same,  if  the 
number  of  such  last-mentioned  persons  (exclusive  of  the   printer  and  publisher)  shall  not 
exceed  two,  and,  in  case  such  numbers  shall  exceed  two,  then  of  such  two  persons,  being  such 
proprietors  resident  in  the  united  kingdom,  the  amount  of  whose  respective  proportional  shares 
in  the  property  or  in'the  profit  and  loss  of  such  newspaper  shall  not  be  less  than  the  propor- 
tional share  of  any  other  proprietor  thereof  resident  in  the  united  kingdom,  exclusive  of  the 
printer  and  publisher,  and  also,  where  the  number  of  such  proprietors  resident  in  the  united 
kingdom  shall  exceed  two,  the  amount  of  the  proportional  shares  or  interests  of  such  several 
proprietors  whose  names  shall  be  specified  in  such  declaration ;  and  every  such  declaration  shall 
be  made  and  signed  by  every  person  named  therein  as  printer  or  publisher  of  the  new^per  to 
which  such  declaration  shall  relate,  and  by  such  of  the  said  persons  named  therein  as  proprie- 
tors as  shall  be  resident  within  the  united  kingdom ;  and  a  declaration  of  the  like  import  shall 
be  made,  signed,  and  delivered  in  like  manner,  whenever  and  so  often  as  any  share,  interest,  or 
proper^  soever  in  any  newspaper  named  in  any  such  declaration  shall  be  assigned,  transferred, 
divided,  or  changed  by  act  of  the  parties  or  by  operation  of  law,"  dec 

And  the  8  th  section  enacts,  **  that  all  such  declarations  as  aforesaid  shall  be  filed  and  kept  in 
such  manner  as  the  commissioners  of  stamps  and  taxes  shall  direct  for  the  safe  custody  thereof; 
and  copies  thereof,  certified  to  be  true  copies  as  by  this  act  is  directed,  shall  respectively  be 
admitted,  in  all  proceedings,  civil  and  criminal^  and  upon  every  occasion  whatsoever,  touching 
any  newspaper  mentioned  in  any  such  declaration,  or  touching  any  publication,  matter,  or  thing 
contained  in  any  such  newspaper,  as  conclusive  evidence  of  the  truth  of  all  such  matters  set 
forth  in  such  declaration  as  are  thereby  required  to  he  therein  set  forth,  and  of  their  continu- 
ance respectively  in  the  same  condition  down  to  the  time  in  question,  against  every  person  who 
■hall  have  signed  such  de<!laration,  unless  it  shall  be  proved  that  previous  to  such  time  such 
person  became  lunatic,  or  that,  previous  to  the  publication  in  question  on  such  trial,  such  per- 
son did  duly  sign  and  make  a  declaration  that  such  person  had  ceased  to  be  a  printer,  publisher, 
or  proprietor  of  such  newspaper,  and  did  duly  deliver  the  same  to  the  said  commissioners  or  to 
such  officers  aforesaid,  or  unless  it  shall  be  proved  that  previous  to  such  occasion  as  aforesaid  a 
new  declaration  of  the  same  or  a  similar  nature  respectively,  or  such  as  may  be  required  by  law, 
was  duly  signed  and  made  and  delivered  as  aforesaid,  respecting  the  same  newspaper,  in  which 
the  person  sought  to  be  afiected  on  such  trial  did  not  join ;  and  the  said  commissioners,  or  the 
proper  authorized  officer  by  whom  any  such  declaration  shall  be  kept  according  to  the  directions 
of  tins  act,  shall,  upon  application  in  writing  made  to  them  or  him  respectively  by  any  person 
requiring  a  copy  certified  according  to  this  act  of  any  such  declaration  as  aforesaid,  in  order 
that  the  same  may  be  produced  in  any  civil  or  criminal  proceeding,  deliver  such  certified  copy 
or  cause  the  same  to  be  delivered  to  the  person  applying  for  the  same,  upon  payment  of  the  sum 
of  1«.  and  no  more ;  and  in  all  proceedings  and  upon  all  occasions  whatsoever,  a  copy  of  any 
*uch  declaration,  certified  to  be  a  true  copy  under  the  band  of  one  of  the  said  commissioners,  or 
of  any  officer  in  whose  possession  the  same  shall  be,  upon  proof  made  that  such  certificate  hath 
been  signed  with  the  handwriting  of  a  person  described  in  or  by  such  certificate  as  such  commis- 
noner  or  officer, — and  whom  it  shall  not  be  necessary  to  prove  to  be  a  commissioner  or  ofitoer,—- 
<OiU  be  isoeived  in  evidence  against  any  and  every  peraon  named  in  such  dedaiatioQ  as  a  person 
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*4891     ^^  relied  on  as  ^conclusive  evidence  of  proprietorship  in  the 
defendants,  who  were  therein  described  as  proprietors,  at  the  time 
the  contract  in  question  was  entered  into. 

•4Q01        *^^^  *^^  defendants,  it  was  insisted  that  this  declaration  was 
not  sufficient  to  charge  them  in  respect  of  a  contract  entered  into 
after  they  had  ceased  to  be  proprietors,  such  contract  having  been  entered 
into  specifically  and  exclusively  with  Lowthin. 

The  jury  having  found  that  the  contract  was  made  by  the  plaintiff  with 
Lowthin  exclusively,  the  learned  judge  directed  a  verdict  to  be  entered 
for  the  defendants,  giving  the  plaintiff  leave  to  move  to  enter  a  verdict  for 
*49n  ^^  ^^^  claimed,  if  the  court  should  be  of  opinion  that  the  •certi- 
fied copy  of  the  declaration  produced  at  the  trial,  was  conclusive 
evidence  of  proprietorship  in  the  defendants,  and  of  Lovrthin's  having 
authority  to  pledge  their  credit. 

Murphy^  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  accord- 
ingly. 

Talfourdj  Serjt.,  (with  whom  was  Unthanky)  now  showed  cause.    The 

defendants  are  not,  by  reason  of  the  mere  circumstance  of  their  names 
appearing  at  the  stamp-office  as  the  registered  proprietors  of  the  news- 
paper, liable  upon  a  contract  specifically  entered  with  Lowthin,  the  real 
proprietor,  after  they  had  ceased  to  have  any  interest  in  the  concern. 
They  stand,  in  this  respect,  precisely  in  the  same  situation  as  part  own- 
ers of  a  ship,  who,  though  registered  as  such,  are  not  liable  for  repairs 
ordered  by  a  charterer :  Reeve  v.  Davisy  1  Ad.  &  E.  312.  In  Young  v. 
Hunter^  4  Taunt.  583,  Gibbs,  J.,  says :  « I  am  by  no  means  of  opinion  that 
there  may  not  be  a  case  where  two  houses  shall  be  interested  in  goods 
from  the  beginning  of  the  purchase,  yet  not  be  both  liable  to  the  vendor ; 
as,  if  the  parties  agree  amongst  themselves  that  one  house  shall  purchase 
the  goods,  and  let  the  other  into  an  interest  in  them,  tliat  other  being  un- 
known to  the  vendor ;  in  such  a  case  the  vendor  could  not  recover  against 
him,  although  such  other  person  would  have  the  benefit  of  the  goods." 
The  question  always  is,  who  are  the  contracting  parties.  Here,  the  jury 
have  found  that  the  contract  was  not  made  with  the  defendants,  or  by 
their  authority.     There  is  no  pretence,  therefore,  for  charging  them. 

Byles  and  Bowlingy  Seijts.,  in  support  of  the  rule.  There  is  no  analogy 
*4921  l^c^w^^*^  the  6  &  7  W.  4,  c.  76,  and  *the  registry  act  relating  to 
vessels.  The  former  makes  the  declaration  filed  at  the  stamp- 
office  conclusive  evidence  of  the  truth  of  all  such  matters  set  forth  therein 
as-are  by  section  6  required  to  be  set  forth.  Having  filed  the  declara- 
tion, the  defendants  have  thereby  precluded  themselves  from  denying 

making  or  signing  the  same  as  sufficient  proof  of  such  declaration,  and  that  the  sftme  was  duly 
signed  and  made  according  to  this  act,  and  of  the  contents  thereof;  and  every  such  copy  so  pn> 
duccd  and  certified  shall  have  the  same  effect  for  the  purposes  of  evidence  against  any  and  vwtj 
such  person  named  therein  as  aforesaid,  to  all  intents  whatsoever,  as  if  the  original  declaiaticRi 
of  which  the  copy  so  produced  and  certified  shall  purport  to  be  a  copy  had  been  prodooed  io  evi- 
denoe,  and  been  proved  to  have  been  duly  signed  and  made  by  the  person  appearing  by  soc^ 
copy  to  have  signed  and  made  the  same  as  aforesaid,''  dec. 
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tbeir  liability  as  partners  for  work  done  for  the  newspaper.  [Maule,  J, 
Is  not  the  prima  facie  case  against  them,  arising  out  of  the  filing  of  thn 
declaration,  rebutted  by  the  evidence  that  the  contract  was  made  with 
Lowthin  alone,  and- that  he  had  no  authority  to  pledge  the  defendants' 
credit  ?J  The  joint  proprietorship  of  the  defendants  and  Lowthin  being 
once  established,  the  case  falls  within  the  principle  of  Thompson  v.  Daven 
potty  9  B.  &  C.  78,  4  Mann.  &  R.  110,  {a)  and  that  class  of  cases.  It  is 
the  case  of  one  partner  pledging  the  credit  of  the  firm  in  the  ordinary 
course  of  trade.  [Maule,  J.  It  is  quite  clear,  that,  in  the  case  of  an 
ordinary  trading  firm,  one  partner  may  bind  his  co-partners ;  also,  that 
a  partner  may  contract  so  as  to  bind  himself  only,  and  not  his  co-part- 
ners.] This  contract  w*as  made  by  Lowthin  within  the  fair  scope  of  his 
autbority  as  a  part  proprietor.  The  joint  operation  of  the  finding  of  the 
jury,  and  of  the  estoppel  created  by  the  statute,  binds  the  defendants. 

TiNDAL,  C.  J.  The  question  in  this  case  is,  whether  the  defendants 
were  contractors^  not  whether  they  were  interested  as  proprietors  in  the 
newspaper  wherein  the  articles  for  which  the  plaintiff  seeks  to  recover 
were  inserted.  Now,  the  evidence  was,  that  the  contract  was  made  by 
Lowtbin  upon  his  own  sole  responsibility,  and  not  upon  that  of  the  defend- 
ants. It  is  true,  that,  on  the  register  at  the  stamp-office,  they  held  them- 
selves out  as  proprietors;  and,  if  it  had  been  show^n  that  the  r»49Q 
*plaintiflr  was  thereby  induced  to  enter  into  the  contract,  they  *• 
might  have  been  liable.  -  But,  upon  the  evidence  given,  it  seems  to  me 
that  the  plaintiff  is  out  of  court. 

Maule,  J.     I  am  of  the  same  opinion.     The  statute  6  &  7  W.  4,  c.  76, 
enacts,  s.  6,  that, — as  a  condition  precedent  to  the  right  to  publish  a  news- 
paper,— a  declaration  shall  be  made  and  delivered  to  the  commissioners 
of  stamps  and  taxes,  containing,  amongst  other  things,  the  names  of  two 
proprietors  resident  in  the  united  kingdom  :  and  provides,  s.  8,  that  a  cer- 
tified copy  of  such  declaration  shall  be  admitted  iu  all  proceedings,  civil 
and  criminal,  and  upon  every  occasion  whatsoever, — touching  any  news- 
paper mentioned  in  any  such  declaration,  or  touching  any  publication, 
matter,  or  thing  contained  in  any  such  newspaper,  as  conclusive  evidence 
of  the  truth  of  all  such  matters  set  forth  in  such  declaration  as  are  thereby 
required  to  be  set  forth,  and  of  their  continuance  respectively  in  the  same 
condition  down  to  the  time  in  question, — against  every  person  who  shall 
kave  signed  such  declaration.     Now,  admitting  (though  it  may  well  be 
doubted)  that  this  action  is  a  proceeding  touching  a  newspaper,  within 
the  meaning  of  that  provision,  the  declaration  only  amounts  to  evidence 
that  they  are  proprietors.     The  question,  however,  to  be  decided,  is, 
vrhether  they  contracted  with  the  plaintiff  to  do  the  work  in  respect  of 
which  this  action  is  brought.     It  appeared  that  Lowthin,  on  the  15th  of 
June,  1844,  had  taken  upon  himself  the  sole  ownership  of  the  newspaper 
in  question,  and  that  in  that  capacity  he  contracted  with  the  plaintiff:  and 

(a)  Set  oat  and  commoDted  upon,  2  Smith,  L.  C.  212. 


493  Beaumont  v.  Greathead.  H.  T.  1846. 

the  jury  have  found,  and,  upon  the  evidence  before  them,  have  properly, 
found,  that  be  did  so  without  any  authority  from  the  defendants,  and  that 
the  plaintiff  looked  to  Lowthin  alone  for  his  remuneration.  Proprietorship, 
•4941  ^^^^^^^^>  was  immaterial.  The  fact  of  the  defendants  *being  pro- 
prietors by  no  means  excludes  the  possibility  of  that  occurring 
which  the  jury  found  did  occur. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  The  jury  found 
that  the  contract  in  fact  was  not  made  by  the  defendants  or  by  their 
authority.  The  circumstance  of  the  defendants'  names  remaining  as 
registered  owners  does  not  make  the  coatract  theirs,  if  it  was  made  by  the 
plaintiff  exclusively  with  another  party. 

Erle,  J.,  concurred.  Rule  discharged,  (a) 

(a)  And  aee  Patterson  v.  Gandaaequif  15  Eaat,  62. 
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A.  being  roed  on  a  joint  and  several  promissory  note  made  by  himself,  and  by  B.  and  C,  pleaded 
that  he  paid  to  the  plaintifi^  and  the  plaintiff  accepted  and  received,  the  moneys  in  the  decla- 
ration mentioned,  in  full  satisfaction  and  discharge  of  the  debt  and  damage*  in  the  dedara 
tion  mentioned : — Held,  that  the  plea  was  sustained  by  proof  that  the  amount  of  the  note 
waa  paid  by  C. 

Stld,  also,  that  the  jury  were  not  bound  to  give  nominal  damages,  though  the  money  was  not 
paid  until  some  time  after  the  maturity  of  the  note,  (a) 

Debt  for  110/.  upon  a  promissory  note  for  50/.,  dated  the  20th  of  April, 
1842,  payable  two  months  after  date,  with  counts  for  30/.  money  lent,  and 
30/.  upon  an  account  stated.     Damages  50/. 

Plea,  that,  after  the  accruing  of  the  causes  of  action,  and  every  of 
them',  and  before,  &c.,  to  wit,  on,  &c.,  the  defendant  paid  to  the  plaintiff 
and  the  plaintiff  accepted  and  received  from  the  defendant,  divers  sums 
of  money,  amounting  to  all  the  moneys  in  the  declaration  mentioned,  in  full 
satisfaction  and  discbarge  of  the  debt  and  damages  in  the  declaration  men- 
tioned— verification. 

Replication,  traversing  the  acceptance  in  satisfaction. 
*495l  '^^^  cause  was  tried  before  Tindal,  C.  J.,  at  the  *sittings  in 
-'  London  after  last  Trinity  term.  The  action  was  brought  in  the 
name  of  Beaumont,  as  trustee  for  a  loan  society,  to  recover  principal  and 
interest  alleged  to  be  due  upon  a  joint  and  several  promissory  note  given 
to  the  society  by  one  Green,  as  principal  debtor,  and  the  defendant  and 
one  Chittleborough,  as  sureties. 

Green  being  called  in  support  of  the  plea,  stated,  that  at  various  times 
after  the  note  became  due,  he  had  made  payments  on  account  thereof, 
amounting  in  the  whole  to  50/.,  to  one  Boatman,  the  secretary  of  the 
society. 

On  the  part  of  the  plaintiff  it  was  submitted,  that,  assuming  Green's 

(a)  As  to  the  latter  point,  vide  post,  499  (a). 
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statement  to  be  true,  it  did  not  support  the  plea ;  that,  at  all  events,  the 
plaintiff  was  entitled  to  a  verdict  for  the  interest  accruing  after  the 
maturity  of  the  note ;  and  that  the  payment  ought  to  have  been  pleaded  ac- 
cording to  the  fact,  as  a  payment  made,  not  by  the  defendant,  but  by  Green. 

It  was  left  to  the  jury  to  say  whether  or  not  Green  really  did  pay  the 
oOZ.  to  Boatman.  A  verdict  was  found  for  the  defendant,  with  leave  to 
the  plaintiff  to  move  to  enter  a  verdict  for  nominal  damages,  if  the  court 
should  be  of  opinion  that  he  was  entitled  to  interest.(a) 

ByleSy  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  accordingly. 
Dowling,  Serjt.,  now  showed  cause.     With  respect  to  the  interest,  the 
jury  were  at  liberty  to  give  it  in  the  shape  of  damages,  or  to  withhold  it, 
at  their  pleasure. 

The  payment  by  Green  was  a  payment  in  discharge  of  the  sureties,  as 
well  as  of  his  own  liability  ;  a  payment  *by  one  of  several  makers  r*AQa 
of  a  joint  and  several  promissory  note,  enuring  for  the  benefit  of  *■ 
all  and  each  of  them,  and  being  pleadable  as  a  payment  by  any  one  of 
them.  In  WkUcombe  v.  Whiting,  2  Dough  652,  the  question  being  whether 
an  acknowledgment  by  one  of  the  makers  of  a  joint  and  several  promis- 
sory note  was  sufficient  to  take  the  case  out  of  the  statute  of  limitations 
as  to  the  others.  Lord  Mansfield  said  :  «  Payment  by  one  is  payment  for 
all,  the  one  acting  virtually  as  agent  (b)  for  the  rest ;  and,  in  the  same 
manner,  an  admission  by  one  is  an  admission  by  all.".  So,  in  Wyatt  v. 
Hodson,  8  Bingh.  309,  1  M.  &  Scott,  442,  it  was  held  that  payment  of  in- 
terest within  six  years,  by  one  of  several  makers  of  a  joint  and  several 
promissory  note,  took  the  case  out  of  the  statute  as  against  all,  notwith- 
standing the  9  G.  4,  c.  14.     The  like  was  held  in  Perham  v.  Raynally 

2  Bingh.  306,  9  J.  B.  Moore,  566  ;  Burleigh  v.  Stott,  8  B.  &  C.  36,  2  M.  & 
R.  93,  and  Pease  v.  Hirst,  10  B.  &  C.  122,  5  M.  &  R.  88,  though  the 
party  alFected  by  the  acknowledgment,  or  the  payment,  had  signed  the 
note  as  a  surety  only.     In  Rew  v.  Pettet,  1  A.  &  E.  196,  {Crew  v.  Petit y 

3  N.  &  M.  456,  j  a  parish  vestry  borrowed  money  upon  the  promissory  notes 
of  the  defendants,  two  churchwardens  and  an  overseer,  who  added  to 
their  signatures  the  titles  of  their  respective  offices.  Interest  was  paid 
from  the  parochial  funds,  and  the  accounts  were  allowed  by  the  vestry,  in 
one  instance  W.  (one  of  the  defendants)  signing  the  allowance.  The 
defendants  resided  constantly  in  the  parish.  To  an  action  brought 
"within  six  years  from  W.'s  signature  of  the  allowance,  (but  not  from  the 
making  of  the  notes,)  *the  statute  of  limitations  was  pleaded :  the  r^AQ'j 
court  sustained  a  verdict  found  for  the  plaintiff.     Patteson,  J., 

(a)  No  qaestion  was  raised  whether  a  payment  of  50^  could  satisfy  an  admitCed  precise  de- 
i&and  of  1 10/.,  or  whether  the  juiy  were  justified  in  wholly  negativing  the  damages  (not  ex- 
ceeding 50/.)  confessed  by  the  plea. 

(b)  It  is  difficult  to  discover  an  act  of  agency  where  A.,  in  satisfying  his  own  engagement, 
indirectly  discharges  the  liability  of  B. ;  or  where  A.  charges  himself,  and  indirectly  charges  B. 
by  «lmitting  that  he  has  not  paid,  and  assuming  that  B.  has  not  paid  that  which  the  law  (asia 
^6  see  cited)  presumes  one  of  them  has  paid. 
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there  says :  «<  The  interest  is  paid  all  along  by  the  parish ;  the  defendants 
are  resident  all  along,  and  might  have  known  of  the  payments.  One  of 
the  defendants  actually  signs  the  parish  accounts.  Now,  this,  though  not 
a  recognition,  for  all,  of  the  joint  liability,  may  be  coupled  with  other 
facts,  as  an  admission  of  the  right  of  the  parish  to  pay  for  him ;  and,  if  it 
be  a  payment  for  him,  it  is  a  payment  for  a//."  These  cases  clearly  show 
that  this  plea  is  sustained  by  proof  of  the  payments  made  by  Green. 

ByleSy  Serjt.,  (with  whom  was  R»  Miller,)  in  support  of  the  rule.     The 
plea  was  not  proved.     The  plaintiff  must  be  entitled  to  some  damages 
beyond  the  amount  of  the  principal  sum  for  whirh  the  note  was  given,  for 
interest  due  thereon  from  the  expiration  of  the  two  months  to  the  time  of 
payment.{a)     [Maule,  J,     The  question  is.  whether  a  man  can  plead 
payment  of  the  amount  of  a  debt,  in  satisfaction  of  the  debt  and  of  the  nom- 
inal damages  due  for  its  detention.]     He  clearly  cannot.     A  plea  of  ten- 
der of  the  principal,  after  the  maturity  o^  a  note,  would  be  no  answer 
to  an  action  upon  the  note :  Hume  v.  Peploe,  8  East,  168.     Here,  the 
plea  is  pleaded  in  satisfaction  and  discharge  of  the  debt  and  damages^ 
and  the  proof  is  that  the  debl  only  has  been  paid.     Further,  the  payment 
is  improperly  pleaded  as  a  payment  by  the  dejendant.     A  joint  and  several 
promissory  note  made  by  three  individuals,  operates  in  law  as  a  several 
promissory  note  by  each  of  the  three  co-makers.     The  cases  cited  for  the 
purpose  of  showing  that  an  acknowledgment,  or  payment,  by  one  of 
several  makers  of  a  joint  and   several  promissory  note,  enures  as  an 
acknowledgment,  or  a  payment,  by  each  and  every  of  them,  stand  upon 
*4981     ^  totally  *different  footing.     [Maule,  J.     In  those  cases  the  in- 
quiry was  whether  or  not  there  had  been  an  acknowledgment  or 
a  part-payrnent  by  the  defendant  within  six  years :  they  are,  I  think,  H 
fortiori  cases.]     It  is  not  always  sufficient  that  a  man  adopts  an  act  that 
IS  done  by  another  for  his  benefit :  it  must  be  an  act  which  was  done 
in  his  name :   Wilson  v.   Tamman,  6  M.  &  G.  236,  6  Scott,  N.  R.  894. 
In  the  cases  cited,  the  party  making  the  payment  or  acknowledgment  may 
be  the  agent  of  his  co-contractors  for  the  purpose  of  charging  them,  hot 
not  to  discharge  them.     [Cresswell,  J.     Suppose  all  the  makers  had 
been  sued  upon  the  note,  and  each  had  separately  pleaded  payment  by 
himself,  could  the  plaintiff,  upon  proof  of  payment  by  either,  have  had  a 
verdict  ?]     In  that  case,  the  party  who  really  had  paid,  would  have  proved 
his  plea ;  the  others  would  not.      [Tindal,  C.  J.     I  am  unable  to  get 
over  the  difficulty  of  the  adoption  by  the  defendant  of  the  act  of  the 
party  who  made  the  payment.]     No  answer  whatever  has  been  given  to 
the  first  point. 

Tindal,  C,  J.  The  only  objection  that  remains  to  be  considered,  is, 
that  the  plea  was  not  supported  by  the  evidence.  The  form  of  the  plea  is, 
that,  after  the  accruing  of  the  causes  of  action,  and  every  of  them,  and 
before  the  commencement  of  the  suit,  the  defendant  paid  to  the  plaintiffj 

(a)  Vide  Du  BtWnx  ▼.  Lord  Waterpark,  1  D.  dc  R.  16 ;  Laing  ▼.  Stone,  2  M.  Ot  X  561. 
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and  the  plaintiff*  then  accepted  and  received  of  and  from  the  defendant, 
aivers  sums  of  money,  amounting  to  all  the  moneys  in  the  declaration 
mentioned,  in  full  satisfaction  and  discharge  of  the  debt  and  damages  in 
the  declaration  mentioned.  It  is  in  eflect  pleaded  in  full  satisfaction  of 
the  debt  and  damages.  The  jury  having  given  the  plaintiff  no  damages 
for  the  detention  of  the  debt,  the  application  made  to  us  on  his  behalf  is, 
that  he  may  enter  a  verdict  for  nominal  damages.  The  question  therefore 
is,  whether  a  party  who  has  received  the  full  amount  of  his  actual  debt, 
*may  still  maintain  an  action  for  nominal  damages.  No  authority  r»4QQ 
has  been  cited  to  show  that  this  nominal  damage  is  such  an  actu-  ^ 
ally  existing  damage,  that  it  is  not  covered  by  payment  of  the  debt.  I 
think  there  is  no  foundation  for  this  application.  At  all  events,  if  the 
objection  is  valid,  it  is  upon  the  record.(a) 

Maule,  J.     The  question  for  consideration  is,  whether,  where  a  sum 
of  money  is  due  upon  simple  contract,  and  the  creditor  is  entitled  to  claim 
nominal  damages  for  its  detention,  the  debtor  is  discharged  by  the  credi- 
tor's acceptance,  before  action  brought,  of  the  amount  of  the  debt,  or 
whether  the  former  may  afterwards  sue  for  such  nominal  damages.     I 
apprehend  he  cannot.     Nominal  damages  are  a  mere  peg  on  which  to 
hang  costs.     If  a  creditor  were  to  say  to  his  debtor,  «  You  owe  me  50/.. 
and  a  nominal  sum  for  the  detention  thereof;"  and  the  latter  were  to  pro- 
duce 50/.  and  tender  it  to  the  former,  saying,  <<  Here  is  the  amount  of  the 
debt  I  owe  you,  and  the  nominal  damages  you  claim ;"  that,  I  conceive, 
would  he  a  very  good  tender.    Nominal  damages,  in  fact,  mean  a  sum  of 
money  that  may  be  spoken  of,  but  that  has  no  existence  in  point  of  quan- 
tity:  and  I  think  a  man  may  very  well  pay  50/.  in  satisfaction  and  dis- 
charge of  a  debt  of  50/.  and  of  the  nominal  damages  due  for  its  detention. 
The  present  plea  may,  therefore,  be  taken  to  have  been  proved,  the  jury 
not  being  bound  to  give  any  interest.     The  plea  is,  in  effect,  a  plea  of 
payment  of  some  money,  and  not  of  an  ascertained  and  definite  suni ;  and 
consequently  the  objection  will  probably  not  be  found  to  *be  upon     r«5QA 
the  record :  if  it  is,  the  plaintiff  may  have  the  benefit  of  it  elsewhere. 
Then,  this  being  a  joint  and  several  promissory  note,  I  think  a  payment 
made  by  one  of  the  makers^  enured  in  discharge  of  the  several  liability 
of  each,  and  of  the  joint  liability  of  all ;  and,  therefore,  when  the  payment 
was  made  by  Green,  it  was  made,  and  was  accepted  by  the  plaintiff,  for 
each  of  the  other  makers  of  the  note,  and  has  been  properly  pleaded  as  a 
payment  by  the  party  on  whose  behalf  it  was  made. 

Cresswell,  J.    I  am  of  opinion  that  the  lord  chief  justice  was  not 
bound  to  tell  the  jury  that  they  must  find  some  damages,  and  that  the  jury 

(a)  The  plea  is  in  confession  of  the  precise  deht  demanded,  and  of  damages  to  the  amount  of 
60).  or  some  part  thereof.  If  the  term  <*  all  the  moneys  in  the  declaration  mentioned''  is  appli- 
c^le  to  the  debt  only,  to  the  exclasion  of  the  damages,  then  the  record  shows  an  insufficient 
inoidanre ;  bat,  if  these  words  point  to  a  payment  of  the  deht  demanded,  plus  a  reduribU  sum 
of  SOL  claimed  as  damages,  then  (rejecting  or  not  rejecting  the  lost  two  counts)  it  is  merely  a 
~  M  of  reception  of  evidence  which  does  not  prove  the  issue. 

VOL.  u.  40  2D 
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were  not  bound  to  give  interest  in  the  shape  of  damages.  Payment  of  a 
smaller  sum  cannot  be  pleaded  in  satisfaction  of  a  debt  of  larger  amount: 
but  I  am  not  aware  that  the  doctrine  has  ever  been  extended  to  the  case 
of  a  claim  for  nominal  damages  after  payment  of  the  full  amount  of  the 
actual  debt.(ff) 

It  may  be  doubtful  whether  the  question  is  not  upon  the  record.  The 
plea  is,  that,  after  the  accruing  of  the  causes  of  action,  and  every  of  them, 
and  before  the  commencement  of  the  suit,  the  defendant  paid  to  the 
plaintiff,  and  the  plaintiff  then  accepted  and  received  of  and  from  the 
defendant,  divers  sums  of  money,  amounting  to  all  the  moneys  in  the 
declaration  mentioned,  in  full  satisfaction  and  dischai^e  of  the  debt  and 
damages  in  the  declaration  mentioned.  If  that  is  to  be  taken  to  mean  a 
payment  only  of  the  debt  mentioned  in  the  declaration,  then  the  objec- 
tion is  upon  the  record,  and  our  decision,  if  erroneous,  may  be  set  right. 

As  to  the  other  point,  I  concur  in  the  opinion  expressed  by  the  rest  of 
the  court. 

*5011        *£rl£>  3'  I  think  there  is  no  ground  for  entering  a  verdict  for  the 
plaintiff.   No  authority  has  been  cited, — nor  am  I  aware  of  any, — 
that  supports  the  position  that  a  payment  cannot  be  pleaded  in  satisfaction 
of  a  debt,  unless  made  at  the  moment  the  debt  becomes  due. 

Justice  requires  that  payment  by  one  of  several  contractors  should  be 
considered  as  payment  by  each;  and  it  may  be  so  pleaded :  the  objec- 
tion to  the  form  of  this  plea,  therefore,  is  not  tenable. 

Rule  discharged.(5) 

(a)  It  has  been  held  that  payment  of  the  principal  on  a  respondentia  bond,  will  support  a 
plea  of  $ohit  pott  diem ;  and  that,  by  accepting  such  principal,  the  obligee  loses  his  claim  for 
interest,  which  can  be  recovered  only  in  the  shape  of  accessory  damages.  Dixon  v.  Parkes, 
1  Esp.  N.  P.  C.  1 10, 8.  C.  6  Wentw.  Pleadings,  610,  618 ;  and  see  HeUier  v.  Franklin,  1  Stark. 
N.  P.  C.  291. 

(b)  Vide  Fcize  ▼.  Thompson,  I  Taunt  121 ;  Baker  v.  Broum,  2  M.  &  W.  199,  5  Dowh  P. 
C.  313,  2  Gale,  Exch.  223. 
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One  of  two  parties  to  an  agreement  to  suppress  a  prosecution  for  felony,  cannot  maintain  an 
action  against  the  other,  for  an  injury  arising  out  of  the  transaction  in  which  they  have  both 
been  illegally  engaged. 

A  declaration  in  case  stated  that  B.  (the  defendant)  had  charged  C.  with  embezzlement;  thtt 
it  was  agreed  between  B.  and  A.,  (the  plaintiff,)  thst  B.  should  abstain  from  prosecuting  C^ 
and  that,  in  consideration  thereof,  C.  should  draw,  and  A.  should  accept,  a  bill  of  exchange, 
and  that  C.  should  endorse  the  same  to  the  defendant  The  declaration  then  went  on  to 
ater  that  a  bill  was  drawn,  accepted,  and  endorsed  to  B.  pursuant  to  this  corrupt  and  illegal 
agreement;  that  B.,  well  knowing  the  illegal  nature  of  the  transaction,  and  that  A.  was  not 
liable  at  law  to  pay  the  amount  of  the  bill,  and  that  there  was  no  reasonable  or  probable 
cause  for  suing  him  thereon,  conspired  with  D.,  a  pauper,  that  the  bill  should  be  endorsed  t« 
D.,  and  that  D.  should  sue  A.  upon  the  bill,  for  the  sole  benefit  of  B.;  and  that  an  tctioa 
was  accordingly  brought  by  D.  against  A.  in  whidi  A.  obtained  a  verdict,  on  the  ground  of 
the  illegality  of  the  consideration  for  the  acceptance,  but  was  unable  to  obtain  his  costs,  ia 
consequence  of  the  insolvency  of  D. : — 
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Held,  that,  inasmuch  as  A.  coald  not  make  oot  his  case  except  through  the  illegal  transactioa 

to  which  he  hioiaelf  was  a  party,  the  action  would  not  lie. 
SentbU,  that  no  action  will  lie  against  a  party  for  inciting  a  third  person  to  bring  a  civil  action 

against  the  plaintiff  without  reasonable  or  probable  cause. 

Case.     The  declaration  stated,  that,  before  the  drawing  and  accepting 
of  the  bill  of  exchange  thereinafter  mentioned,  to  wit,  on  the  4th  of  No- 
vember, *1840,  the  defendant  had  accused  and  charged  one  J.  A.     r«-A.> 
Leeman,  with  having  committed  a  certain  offence,  that  is  to  say,     ^ 
that  he,  Leeman,  being  employed  as  the  clerk  of  the  defendant,  did,  by 
virtue  of  his  said  employment,  and  whilst  he  was  so  employed,  receive, 
and  take  into  his  possession,  certain  moneys  to  a  large  amount,  to  wit, 
400/.,  for  and  in  the  name  of  and  on  the  account  of  the  defendant,  his 
master,  and  that  the  said  money  Leeman  did  fraudulently  and  feloniously 
embezzle,  steal,  take,  and  carxy  away,  against  the  form  of  the  statute  in 
such  case  made  and  provided ;  that  the  defendant  had,  on  the  day  and 
year  aforesaid,  charged  Leeman  with  the  said  offences,  upon  the  oath  of 
the  defendant,  before  J.  T.  Esq.,  one  of  the  magistrates  of  the  police 
courts  of  the  metropolis,  sitting  at  the  police  court  in  Union  Hall,  within 
the  metropolitan  police  district,  and  Leeman  was  then  in  custody  of  the 
governor  of,  and  a  prisoner  in,  the  county  jail  at  Newington,  in  the  county 
of  Surrey,  within  the  metropolitan  police  district,  for,  and  charged  with, 
the  said  offence ;  that  the  defendant  had,  before  and  at  the  time  of  the 
accepting  of  the  bill  of  exchange  thereinafter  mentioned,  threatened  to 
prosecute,  and  was  about  to  prosecute,  Leeman  for  the  said  offence ;  and 
thereupon,  and  before  the  making  and  accepting  of  the  said  bill  therein- 
after mentioned,  to  wit,  on  the  20th  of  November,  1840,  it  was,  amongst 
other  things,  agreed  by  and  between  the  defendant  and  the  plaintiff,  that 
the  defendant  should  not  prosecute,  and  should  desist  from  all  further  pro- 
secution of,  Leeman  for  the  said  offence  so  charged  against  him  as  afore- 
said, and  should  procure  Leeman  to  be  discharged  from  the  said  custody  ; 
and  that,  in  consideration  thereof,  Leeman  should,  amongst  other  consi- 
derations, draw,  and  that  the  plaintiff  should  accept,  a  bill  of  exchange 
for  the  payment  to  the  order  of  Leeman  of  the  sum  of  33/.  6s,  8e/.,  six 
months  after  the  date  thereof,  and  that  Leeman  should  endorse  the     r«5()Q 
*same  to  the  defendant :  Averment,  that,  in  pursuance  of  the  said 
agreement,  Leeman  did,  on  the  23d  of  November,  1840,  draw  his  bill  of 
exchange  in  writing,  and  directed  the  same  to  the  plaintiff,  and  thereby 
required  the  plaintiff  to  pay  him  or  his  order  33/.  6^.  8rf.,  for  value  received, 
six  months  after  the  date  thereof;  and  the  plaintiff  then  accepted  the  said 
^ill,  as  and  for  the  said  bill  to  be  so  drawn,  accepted,  and  endorsed  as 
aforesaid,  and  on  no  other  account,  and  for  no  other  consideration  what- 
soever ;  and  Leeman  did  then,  in  further  pursuance  of  the  said  corrupt 
and  illegal  agreement,  endorse  the  said  bill  to  the  defendant,  and  the 
defendant  then  took  and  received  the  said  bill  in  pursuance  of  the  said 
agreement,  and  on  no  other  account,  and  for  no  other  consideration  what- 
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soever ;  and  the  defendant  did  then  accordingly  forbear,  and  had  from 
thence  continually  forborne,  to  prosecute,  and  had  desisted  from  all  further 
prosecution  of,  Leeman  for  the  said  offence  so  charged  against  him  as 
aforesaid ;  and  the  defendant  then  procured  Leeman  to  be,  and  he  was 
then  accordingly,  discharged  from  the  said  custody :  that,  after  the  accept- 
ing of  the  said  bill  by  the  plaintiff  as  aforesaid,  and  after  the  discharge  of 
Leeman  as  aforesaid,  and  before  the  endorsement  of  the  bill  as  thereinafter 
mentioned,  to  wit,  on  the  day  and  year  aforesaid,  the  defendant  well  knew 
and  was  acquainted  with  the  fraudulent  and  illegal  nature  of  the  transac- 
tion thereinbefore  mentioned,  and  was  well  aware  that  the  plaintiff  was 
not  liable  at  law^  to  pay  the  amount  of  the  aforesaid  bill  of  exchange,  and 
that  there  was  no  reasonable  or  probable  cause  whatsoever  for  suing  him 
thereon ;  but  the  defendant,  maliciously  and  unjustly  contriving  and 
intending  to  harass,  oppress,  and  injure  the  plaintiff,  and  to  cause  and 
procure  him  to  be  unjustly  and  oppressively  sued  and  harassed  in  respect 
thereof,  fraudulently  and  collusively  combined  and  conspired  with  one 
*5041     Creorge  Rouse, — who  *then  was,  and  from  thence  continually  had 

been,  a  person  in  poor  and  embarrassed  circumstances,  and  unable 
to  pay  the  costs  of  the  action  thereinafter  mentioned, — that,  in  order  io 
make  the  defence  of  the  plaintiff  to  the  payment  of  the  said  bill  more 
diflBcuIt,  and  to  deprive  the  plaintiff  of  all  effectual  remedy  for  the  costs 
of  such  defence  in  case  of  his  success,  the  said  bill  should  be  endorsed 
by  the  defendant  to  Rouse,  and  that  Rouse  should,  for  enforcing  payment 
thereof,  sue  the  plaintiff  thereon,  as  thereinafter  mentioned,  for  the  sole 
benefit  and  advantage  of  the  defendant ;  and  the  defendant  thereupon,  for 
the  purpose,  and  with  the  intent,  and  in  pursuance  of  the  combination 
and  conspiracy  aforesaid,  then  and  after  the  bill  became  due,  endorsed  it 
to  Rouse,  in  order  that  he.  Rouse,  might  sue  the  plaintiff  for  the  amount 
thereof  in  his.  Rouse's,  name,  but  for  the  sole  benefit  and  advantage  of 
the  defendant :  that  Rouse  did  accordingly,  in  furtherance  of  such  purpose, 
intent,  and  conspiracy  as  aforesaid,  to  wit,  on  the  13th  of  July,  1840, 
before  the  barons  of  her  majesty's  court  of  Exchequer  of  Pleas  at  West- 
minster, in  the  county  of  Middlesex,  implead  the  plaintiff  by  writ  oi 
summons  in  an  action  on  promises,  and  declared  in  the  said  action,  and 
in  the  declaration  therein  alleged,  as  the  fact  was,  that  Leeman,  on  tbe 
23d  of  November,  1840,  made  the  said  bill  of  exchange  in  writing,  and 
thereby  required  the  plaintiff  in  this  suit  to  pay  to  him,  Leeman,  or  hi*' 
order,  33/.  6^.  8rf.,  six  months  after  the  date  thereof,  (which  period,  he 
alleged,  had  expired  before  the  commencement  of  the  said  suit,)  and  that 
the  plaintiff  then  accepted  the  said  bill,  and  that  Leeman  then  endorsed 
the  same  to  the  defendant,  being  the  endorsement  thereinbefore  mentioned, 
and  that  the  defendant  then  endorsed  the  same  to  Rouse,  being  the  endorse- 
ment in  that  behalf  thereinbefore  mentioned,  of  all  which  he,  Rouse, 
•5051     ^"^^^*^r  alleged  in  his  said  declaration  that  the  plaintiff  in  this  suit 

had  notice,  yet  that  the  now  plaintiff  *had  not  paid  the  amoont 
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of  the  said  bill,  to  Rouse's  damage  of  50/.,  and  thereupon  he  brought 
suit,  &c.;  to  which  declaration  the  now  plaintiff  pleaded  several  pleas,  to 
wit,  first,  that  he  did  not  accept  the  said  bill,  and  that  thereof  he  put  him- 
self upon  the  country,  &c.:  and  for  a  further  plea  in  that  behalf,  the  now 
plaintiff  secondly  pleaded  and  averred,  that,  &c.,  &c.,  [setting  forth  the 
illegal  agreement  under  which  the  acceptance  was  given,  and  its  perform- 
ance by  the  parties  thereto  respectively,  and  alleging  that  there  was  no 
consideration  or  value  for  the  endorsement  of  the  bill  to  Rouse,  the  plain- 
tiflf  in  the  said  action:]  and,  for  a  further  plea  in  that  behalf  in  the  said 
action,  the  now  plaintiff  lastly  pleaded  and  averred  the  same  facts  and 
circumstances  thereinbefore  mentioned  and  alleged  to  have  been  by  him 
pleaded  and  averred  in  the  said  second  plea,  save  and  except,  that,  instead 
of  the  said  averment  in  the  said  second  plea  made,  that  there  was  no  con 
sideration  or  value  for  the  said  endorsement  of  the  said  bill  to  Rouse,  the 
now  plaintiff,  in  his  said  last  plea,  pleaded  and  averred  that  the  said 
endorsement  of  the  said  bill  to  Rouse  was  after  the  same  became  due  and 
payable,  and  not  before,  and  that  he  did  not  become  holder  thereof  until 
after  the  same  became  due  and  payable :  that  Rouse  joined  issue  on  the 
first  plea,  and  as  to  the  two  other  pleas  replied  de  injuria :  that  such  pro- 
ceedings were  had  in  the  said  court  in  the  said  action,  that,  at  the  trial 
before  Tindal,  C.  J.,  at  the  summer  assizes  for  the  county  of  Surrey,  in 
1841,  a  verdict  was  found  for  the  plaintiff  on  the  first  issue,  and  for  the 
defendant  (the  now  plaintiff  )ron  the  issue  upon  de  injuridy  so  far  as  related 
to  the  last  plea,  &c.,  and  that  the  now  plaintiff  thereupon  had  judgment 
for  his  costs,  &c.:  that,  after  the  pronouncing  of  the  said  judgment,  to  wit, 
on  the  1st  of  March,  1842,  Rouse  did  depart,  and  still  was  away,  from 
this  realm,  to  wit,  in  America,  and  had  left  no  property  of  any  description 
to  *which  the  now  plaintiff  could  resort  for  payment  of  his  afore-     tsrac 
Aaid  costs :  and  that  he,  the  now  plaintiff,  had  not  been  paid  the 
amount  of  the  said  costs  so  incurred,  but  the  same,  and  every  part  thereof, 
still  remained  justly  due  and  owing  to  him.     By  means  of  which  several 
premises  the  now  plaintiff  had  suffered  great  anxiety  and  pain  of  mind, 
and  had  been  put  to  great  trouble  and  difficulty  in  making  out  and  prov- 
ing his  defence  to  the  said  action,  and  had  been  forced  and  obliged  to  lay 
out  and  expend,  and  had  laid  out  and  expended,  divers  large  sums  of 
money,  in  the  whole  amounting  to  200/.,  in  and  about  the  defending  him- 
self in  the  aforesaid  action  brought  by  Rouse  as  aforesaid,  the  same  being 
greater  and  heavier  costs  and  expenses  than  if  an  action  had  been  brought 
in  the  name  of  the  now  defendant ;  and  that  the  now  plaintiff  had  been 
and  was  otherwise  greatly  injured  in  his  circumstances,  &c. 

To  this  declaration  the  defendant  demurred  specially,  assigning,  amongst 
others,  the  following  causes — that,  even  if  the  declaration  disclosed  any 
cause  of  action  at  all,  which  the  defendant  denied,  the  cause  of  action 
was  not  shown  with  sufficient  certainty  or  precision — that,  as  the  declara- 
tion stood,  the  real  cause  of  complaint,  if  it  could  be  arrived  at  at  all, 

2d2 
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could  only  be  arrived  at  through  inference  and  deduction — ^that,  inasmuch 
as  the  plaintiff  admitted  himself  to  have  been  a  party  to  the  agreement 
for  concocting  the  bill  mentioned  in  the  declaration,  the  plaintiff's  consent 
to  its  transfer  was  to  be  assumed  until  the  contrary  appeared,  yet  it  was 
nowhere  stated  upon  the  face  of  the  declaration  that  the  alleged  transfer 
was  without  the  knoAvledge  or  against  the  consent  of  the  plaintiff,  and, 
until  the  contrary  appeared,  it  must  be  taken  that  the  alleged  transfer  was 
in  furtherance  of  the  now  plaintiff's  original  intention,  and  with  his  con- 
tinued concurrence,  so  as  to  rebut  malice,  and  the  plaintiff  should  have 
*5071  ^^  ^^^^^  shown,  in  express  *terms,  that  the  alleged  transfer  of  the 
bill  was  without  his  knowledge  or  against  his  will — that  there  was 
nothing  stated  in  the  declaration  from  which  the  malicious  and  unjust  inten- 
tion and  contrivance  in  the  declaration  mentioned,  was  to  be  inferred,  that 
the  law  could  not  infer  any  malicious  or  unjust  intention  or  contrivance  from 
any  thing  apparent  on  the  face  of  the  declaration,  and  it  was  therefore  incum- 
bent on  the  plaintiff  to  show  aflSrmatively  and  with  more  precision  wherein 
consisted  such  malicious  and  unjust  intention  and  contrivance — that  the 
alleged  illegality  in  the  declaration  mentioned  should  have  been  shown 
with  more  clearness,  and  by  means  of  more  positive  averment,  for  that  it 
was  quite  consistent  with  the  declaration,  that,  at  the  time  of  the  making 
of  the  alleged  agreement  and  bill  of  exchange,  the  innocence  and  integ- 
rity of  Leeman  in  the  premises  had  been  conclusively  established^  or 
that  he  had  been  pardoned ;  and  that  the  only  pretence  for  a  cause  of 
action,  as  disclosed  on  the  face  of  the  declaration,  lay  in  the  alleged  transfer 
of  the  bill  mentioned  in  the  declaration  to  a  party  in  embarrassed  circum- 
stances, whereas  the  law  recognises  no  such  evil  consequences  to  the 
plaintiff  as  those  upon  which  he  had  founded  his  action,  and  repudiates 
the  same. 

Joinder  in  demurrer. 

Manningy  Serjt.,  (with  whom  was  G.  Hayes j)  in  support  of  the  demur- 
rer. No  cause  of  action  can  arise  out  of  the  transaction  disclosed  in  this 
declaration.  It  has  repeatedly  been  held,  that  a  party  cannot  maintain  an 
action  in  respect  of  a  transaction  .directly  arising  out  of  an  illegal  contract 
to  which  he  himself  was  a  party.  The  facts  set  up  here  are,  in  effect,  the 
same  as  those  which  were  set  up  in  answer  to  Rouse's  action  upon  the 
•50fil  ^^^^'  ^"  Simpson  v.  BlosSj  7  Taunt.  246,  it  was  held  that  the  test, 
*whether  a  demand  connected  with  an  illegal  transaction  is  capa- 
ble of  being  enforced  at  law,  is,  whether  the  plaintiff  requires  any  aid 
from  the  illegal  transaction  to  establish  his  case.  There,  the  plaintiff  laid 
an  illegal  wager  with  B. :  the  defendant  assumed  a  part  in  the  bet :  (he 
plaintiff  won :  it  was  expected  that  B.  would  pay  on  a  certain  day,  befo  e 
which  the  plaintiff,  at  the  defendant's  request,  because  he  was  going  to  a 
distance,  advanced  to  the  defendant  his  share  of  the  winnings :  B.  died 
insolvent  before  the  day,  and  the  bet  never  was  paid.  The  court  held, 
that,  inasmuch  as  the  plaintiff  could  not  establish  his  case  without  tlieaid 
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of  the  illegal  wager  in  his  proof,  he  could  not  recover.  «  The  plaintiff," 
observes  Gibbs,  G.  J.,  <<  says,  the  payment  was  on  a  condition  which  has 
failed  ;  but  that  condition  was,  that  Brograve,  who  was  concerned  with 
the  plaintiff  and  defendant  in  this  illegal  transaction,  should  make  good 
his  part  by  paying  the  whole  bet  to  the  plaintiff;  and  it  is  impossible  to 
prove  the  failure  of  this  condition,  without  going  into  the  illegal  contract, 
in  which  all  the  parties  were  equally  concerned.  We  think,  therefore, 
that  the  plaintiff's  claim  is  so  mixed  with  the  illegal  transaction  in  which 
he  and  the  defendant  and  Brograve  were  jointly  engaged,  that  it  cannot 
be  established  without  going  into  proof  of  that  transaction,  and  therefore 
cannot  be  enforced  in  a  court  of  law."  In  Stephens  v.  Robinsony2  C.  & 
J.  209,  it  was  held  that  a  printer  who  had  made  a  false  affidavit  that  he 
was  sole  proprietor  of  a  newspaper,  could  not  sue  the  real  proprietors  for 
printing  such  paper,  or  for  any  matter  connected  with,  or  assisting,  its  cir- 
culation: Bayley,  B.,  observing  that  «a  civil  court  will  not  make  itself 
ancillary  to  the  commission  of  a  crime."  There,  the  plaintiff  was  seeking  to 
obtain  money  from  one  who  was  *participant  in  the  illegal  transac-  t^kaq 
tion.  So,  here,  the  plaintiff  can  have  no  right  of  action  independ- 
ently of  the  corrupt  contract  between  himself  and  the  defendant.  The  case, 
therefore,  falls  within  the  maxim  of  law,  ex  dolo  malo  non  oritur  actio.  In 
Colbum  V.  Patinore,  1  G.,M.  &  R.  73,4  Tyrwh.  677,(fl)  it  seems  to  have  been 
considered  that  the  proprietor  of  a  newspaper,  convicted  and  fined  for  the 
publication  of  a  libel  in  the  paper,  inserted  without  his  knowledge  and 
consent  by  the  editor,  cannot  recover  against  the  editor  the  damages  sus- 
tained by  such  conviction.  Lord  Lyndhurst,  C.  B.,  there  said  :  <«  I  know 
of  no  case  in  which  a  person  who  has  committed  an  act  declared  by  the 
law  to  be  criminal,  has  been  permitted  to  recover  compensation  against  a 
person  who  has  acted  jointly  (6)  with  him  in  the  commission  of  the  crime. 
It  is  not  necessary  to  give  any  opinion  upon  this  point ;  but  I  may  say 
that  I  entertain  little  doubt  that  a  person  who  is  declared  by  the  law  to  be 
guilty  of  a  crime,  cannot  be  allowed  to  recover  damages  against  another 
who  has  participated  in  its  commission."  No  contribution  will  in  general 
be  allowed  amongst  wrong-doers:  Merryweatlier  v.  JVixan,  8  T.  R.  186. (c) 
That  doctrine,  however,  is  subject  to  this  quahfication,  that  it  does  not 
apply  where  the  act  is  not  morally  wrong.(rf)  [M aule,  J.  Or,  rather, 
where  the  party  is  ignorant  that  he  is  committing  an  offence.]  {e)  In 
Shackell  v.  Rosier^  2  N.  C.  634,  3  Scott,  59,  the  plaintiff  published  a  libel 
at  the  request  of  the  defendant,  and  on  his  undertaking  to  indemnify  him 

(a)  And  see  4  Tyrwh.  840. 

(6)  Qiuare  as  to  the  joint  character  of  the  act  of  the  editor,  and  the  raponnbUity  of  the 
proprietor. 

(c)  And  see  F.  N.  B.  162,  C.  D.;  Philipt  ▼.  Bigg$,  Hardr.  164,  Boll.  N.  P.  146 ;  2  Smith, 
L.  C.  297. 

((£)  Betti  ▼.  GibUfU,  2  A.  dc  E.  57,  4  N.  dc  M.  64.    And  see  H.  34  H.  6.  fo.  26,  pL  3 
WiUon  ▼.  Miltur,  2  Campb.  462. 

(e)  Jec,  Adamton  v.  JarviM^  4  Bingh.  66,  12  J.  B.  Moore,  241. 
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•510"*  ^S^^^s^  *^^^  consequences  of  such  publication,  and  defended  an 
''  action  brought  against  him  for  the  libel  at  the  defendant's  request, 
and  on  his  promise  to  indemnify  him  against  the  costs  of  such  action.  It 
was  held  that  the  consideration  was  illegal,  and  the  promise  void.  Here, 
the  plaintiff  is  setting  up  a  corrupt  agreement  under  which  he  has  received 
a  benefit.  In  Harvian  v.  Tappenden^  3  Esp.  N.  P.  C.  278,  it  was  held 
that  no  action  lies  to  recover  the  costs  of  a  proceeding  by  mandamus  to 
restore  a  member  of  a  corporate  body  who  had  been  improperly  amoved. 
In  Ward  v.  Lloyd,  6  M.  &  G.  785, 7  Scott,  N.  R.  499,  this  court  refused  to 
set  aside  a  warrant  of  attorney  given  to  secure  a  sum  of  money,  the  price 
of  compounding  a  felony :  but  that  was  on  the  ground  that  the  illegal 
agreement  was  not  sufficiently  brought  home  to  the  plaintiff. 

Dowlivg,  Serjt.,  (with  whom  was  Channell,  Serjt.,)  contra.  This  is 
not  tlie  case  of  one  of  several  wrong-doers  seeking  to  enforce  by  action 
against  those  who  stand  in  pari  delicto  with  him,  a  right  arising  out  of  the 
wrongful  act.  The  plaintiff  charges  the  defendant  with  having  wrongfully 
conspired  with  a  pauper  to  enforce  against  him  a  demand  which  he  knew 
he  could  not  enforce.  The  gist  of  the  action  is  the  conspiracy  to  deprive 
the  plaintiff  of  his  remedy  for  his  costs ;  and  this  is  altogether  collateral 
to,  and  independent  of  the  alleged  illegal  contract.  Gregory  v.  The 
Duke  of  Brunswick,  6  M.  &  G.  205,  7  Scott,  N.  R.  972,  is  an  authority  to 
show  that  an  action  upon  the  case  will  lie  for  a  fraudulent  conspiracy  to 
do  an  act  prejudicial  to  the  plaintiff.  [Maule,  J.  Do  you  find  any  au- 
thority for  an  action  for  a  conspiracy  to  bring  a  civil  action  ?]  In  *Stin- 
ner  v.  Gunton,  1  Wms.  Saund.  228  c,  1  Ventr.  12, 18,  Sir  T.  Rayro.  176, 

•5111     ^  ^^^*  ^^^'  ^^^'  ^^^'  ^^  action  was  held  to  lie  *against  three  per- 
sons, for  that  they,  per  conspirationem  inter  eos  habitamy  rnali* 
ciously  procured  the  plaintiff  to  be  held  to  bail.     In  Fitzherhert* s  J^aiura 
Brevium,  p.  116,  B.  E.  F.  H.,  it  is  laid  down,  that,  "  if  men  say  and 
affirm  unto  A.  that  he  hath  right  unto  such  land,  and  procure  and  cause 
him  to  sue  an  action  for  the  same  against  B.,  who  is  tenant  of  that  land, 
&c.,  by  which  he  is,  of  necessity,  compelled  to  sell  other  lands  or  tene- 
ments for  the  defence  of  his  land,  &c.,  now  he  shall  have  an  action  against 
those  who  procure  or   conspire  to  cause  A.  to  bring  his  action,"  &c. 
«  Conspiracy  shall  be  maintainable  against  those  who  conspire  to  bring 
an  assize  in  the  name  of  the  plaintiff  against  a  defendant,  and  to  make 
one  attorney  for  the  plaintiff,  in  which  assize  the  plaintiff  was  found  vil- 
lein, &c.,  now  he  may  bring  this  writ  of  conspiracy.    And  conspiracy 
shall  be  maintainable  against  those  who  conspire  to  indict  one  of  trespass, 
tec.,  whereof  he  is  acquitted,"  &c.     «If  one  conspire  to  cause  a  false 
office  to  be  found  of  my  land,  which  is  found  by  his  procurement,  &c.,  I 
shall  have  a  writ  of  conspiracy."    So,  in  Com.  Dig.  Action  upon  the  case 
for  a  conspiracy ,{K),  it  is  said  that  a  writ  of  conspiracy,  or  an  action  upon 
the  case  in  nature  of  conspiracy,  lies  for  procuring  an  action  to  be  brougbt 
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against  another  malicious]y.(a)  In  MiglU  v.  Leinan^  4  Q.  B.  883,(6)  a 
declaration  in  case  alleged  that  the  defendant  unlawfully  and  maliciously 
did  advise,  procure,  instigate,  and  stir  up  T.  to  commence  and  procecute 
an  action  on  the  case  against  the  plaintiflf,  wherein  certain  issues  were 
joined,  as  to  which  the  plaintiff  was  acquitted :  and  it  was  held  that  no 
cause  of  action  appeared,  the  declaration  not  showing  maintenance,  (in- 
asmuch as  the  action  appeared  not  to  have  been  commenced  when  the 
•defendant  interfered,)  and  not  alleging  want  of  reasonable  and  r*5i  o 
probable  cause  for  the  action.  Here,  the  declaration  does  con-  *- 
tain  the  allegation  that  was  wanting  there. 

Mannings  Serjt.,  in  reply.  In  the  case  last  cited  no  action  would 
have  lain  if  the  allegation  had  been  inserted.  In  Scott  v.  Bye^  9  J.  B. 
Moore,  649,  a  writ  of  false  judgment  had  been  brought  from  the  South- 
wark  court  of  requests  to  this  court;  and,  after  argument,  the  court  held 
that  the  writ  would  not  lie,  and  awarded  a  procedendo.  The  defendant 
afterwards  brought  an  action  upon  the  case  against  the  plaintiff  in  the 
court  of  King's  Bench,  for  maliciously,  and  without  reasonable  or  proba- 
ble cause,  suing  out  the  writ  of  false  judgment,  whereby  the  former  was 
put  to  costs :  and  it  was  held  that  the  action  could  not  be  supported. 
fMAULE,  J.  That  was  not  a  case  of  conspiracy :  the  party  of  his  own 
head  sued  out  the  writ.]  Here,  no  answer  has  been  offered  to  the  argu- 
ment that  the  cause  of  action,  if  any,  can  only  be  made  out  by  setting 
up  the  illegal  agreement.  Besides,  in  the  action  brought  by  Rouse  upon 
the  bill,  the  present  plaintiff  pleaded  a  false  plea,  viz.,  that  he  did  not 
accept  the  bill :  he  therefore,  in  part,  at  least,  brought  the  difficulty  upon 
himself. 

TiKDAi.,  C.  J.  I  think  that  this  case  may  be  determined  on  the  short 
ground  that  the  plaintiff  is  unable  to  establish  his  claim  as  stated  upon  the 
record,  without  relying  upon  the  illegal  agreement  originally  entered  into 
between  himself  and  the  defendant.  That  is  an  objection  that  goes  to  the 
very  root  of  the  action.  Suppose,  instead  of  resisting  the  action  brought 
against  him  by  Rouse,  the  plaintiff  had  paid  the  money,  he  could  not 
have  recovered  it  back :  had  he  attempted  to  do  so,  he  would  have  been 
met  by  the  maxim  of  law,  ex  dolo  malo  *non  oritur  actio.  If  he  r»r  i  o 
could  not  succeed  in  such  an  action,  I  do  not  see  how  he  can 
recover  damages  in  a  court  of  law  for  an  injury  incidentally  resulting  from 
the  same  state  of  circumstances,  inasmuch  as  he  must  put  in  the  very 
front  of  his  declaration  the  illegal  agreement  to  which  he  has  been  a 
party.  The  case  of  Simpson  v.  Bloss  seems  to  me  in  effect  to  decide 
the  present.  I  therefore  think  the  defendant  is  entitled  to  our  judg- 
ment. 

Maule,  J.  I  am  also  of  the  same  opinion.    The  principle  has  been  con- 
ceded, that  the  plaintiff  cannot  recover,  where,  in  order  to  maintain  bis 

(a)  Citing  F.  N.  B.  1 16,  E.,  and  Sir  T.  Raym.  176. 
(6)  And  fee  Wade  ▼.  Simeon,  post,  548. 
▼OL.  U.  41 
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supposed  claim,  he  must  set  up  an  illegal  agreement  to  which  he  himself 
has  been  a  party.    It  has  been  contended,  however,  that  the  present  case 
does  not  fall  within  that  rule,  inasmuch  as  the  right  of  the  plaintiff  to 
recover  does  not  depend  upon  the  illegal  agreement  with  the  defendant, 
to  which  he  was  a  party,  but  upon  the  subsequent  fraudulent  conspiracy 
between  the  defendant  and  Rouse.     I  think  that  is  not  so.     It  was  a  ne- 
cessary part  of  the  plaintiff's  case  to  show  that  Rouse  had  no  real  cause 
of  action  against  him  upon  the  bill.     The  absence  of  the  cause  of  action 
in  Rouse  arises  out  of  the  illegality  of  the  consideration  for  which  the 
bill  was  given.     The  fraudulent  transaction  was  a  necessary  part  of  the 
plaintiff's  case ;  in  fact  it  is  founded  upon  it ;  and  that  enables  the  de- 
fendant to  take  advantage  of  the  blot  by  demurring  to  the  declaration, 
which  states  that  the  defendant,  well  knowing  the  fraudulent  and  illegal 
nature  of  the  transaction  thereinbefore  mentioned,  and  being  well  aware 
that  the  plaintiff  was  not  liable  at  law  to  pay  the  amount  of  the  bill,  and 
that  there  was  no  reasonable  or  probable  cause  w*hatever  for  suing  him 
thereon,  but  maliciously  and  unjustly  intending,  &c.,  fraudulently  and 
*514l     collusively  combined  and  conspired  with  Rouse,  a  pauper,  in  order 
■*     to  *deprive  the  plaintiff  of  all  effectual  remedy  for  the  costs  of  his 
defence,  in  case  of  his  success,  that  the  bill  should  be  endorsed  to  Rouse, 
for  the  purpose  of  enabling  Rouse  to  sue  thereon,  for  the  defendant's 
benefit.    If  the  declaration  had  simply  alleged  the  conspiracy  between  the 
defendant  and  Rouse  to  impose  upon  the  plaintiff  an  insolvent  party,  when 
the  defendant  was  the  person  really  interested  in  the  result  of  the  action, 
possibly  it  might  have  been  good.     But  that  would  only  have  postponed 
the  plaintiff's  difficulty  to  the  next  stage ;  for,  as  soon  as  it  had  beea 
shown  by  plea  that  the  transaction  out  of  which  the  plaintiff's  right  to 
recover,  if  any,  arose,  was  illegal,  the  action  would  have  been  answered. 
I  do  not  think  the  allegation  as  to  the  transaction  out  of  which  the  bill 
arose  could  be  struck  out ;  it  seems  to  me  to  be  a  material  part  of  the 
declaration.     Where  a  party  in  pleading  states  the  same  thing  generally 
as  well  as  particularly,  and  the  latter  statement  discloses  some  illegality 
in  the  transaction,  I  think  the  general  allegation  must  be  taken  to  have 
the  same  meaning. 

I  am  by  no  means  disposed  to  hold  that  an  action  can  be  sustained  for 
inciting  another  to  bring  an  action  without  reasonable  or  probable  cause. 
The  cases  seem  to  me  to  show  the  contrary.  But  it  is  not  necessary  to 
decide  that  on  the  present  occasion ;  for,  the  case  seems  to  me  to  fall 
within  the  general  principle  referred  to. 

Cresswell,  J.  I  am  of  the  same  opinion.  It  appears  that  the  plain- 
tiff's cause  of  action  rests  entirely  upon  the  illegality  of  a  transaction  to 
which  the  plaintiff  was  himself  a  parly.  The  foundation  of  the  plaintiff's 
claim  is  the  alleged  conspiracy  between  the  defendant  and  Rouse,  that 
the  latter  should  be  put  forward  as  plaintiff  in  an  action  upon  a  bill  of  ex- 
change given  in  pursuance  of  an  illegal  contract.    But  for  the  alleged  ille- 
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gality.  Rouse  had  a  good  cause  of  action  on  the  bill:  •the  ille-     r»KiK 
gality  of  the  transaction,  therefore,  is  the  foundation  of  the  plain-     l- 
tifT's  cause  of  action. 

E&Lx:,  J.  I  also  am  of  opinion  that  the  present  action  fails,  inasmuch 
as  the  illegality  of  the  original  transaction  is  the  very  foundation  of  the 
plaintiff's  claim.  The  original  transaction  necessarily  forms  part  of  the 
statement  upon  which  the  plaintiff's  right  to  complain  of  the  fraudulent 
conspiracy  rests ;  because,  but  for  such  illegality,  Rousehad  a  primA facie 
right  to  sue  the  plaintiff  upon  the  bill.  But  for  the  illegal  agreement  dis- 
closed by  the  declaration,  I  see  nothing  unlawful  in  that  which  is  imputed 
to  the  defendant.  Judgment  for  the  defendants 

Dowlingy  Serjt.,  for  the  plaintiff,  prayed  leave  to  amend. 
TiNDAL,  C.  J.     We  do  not  think  that  this  is  a  case  in  which  we  ought 
to  interfere.     Both  parties  have  been  guilty  of  an  infringement  of  the  law. 


WOOD  V.  JAMES  KERRY,  Executor  of  SUSAN  KERRY,  deceased. 

JVov.  16. 

To  a  declaration  charging  the  defendant  as  executor,  the  tatter  pleaded  that  he  never  was  execik> 
tor  of  the  last  will,  dec,  nor  ever  administered  any  of  the  goods  or  chattels,  dec.,  as  in  the  de- 
claration alleged,  concluding  to  the  country  : — Held,  that  the  plea  was  properly  concluded. 

Debt,  against  the  defendant,  executor  of  the  last  will  and  testament  of 
Susan  Kerry,  deceased,  for  the  price  and  value  of  goods,  in  the  lifetime 
of  the  said  *Susan  Kerry,  sold  and  delivered  by  the  plaintiff  to  Su-     r*5ig 
san  Kerry  ;  and  for  money  found  to  be  due  from  Susan  Kerry  to 
the  plaintiff  on  an  account  stated  between  them  in  the  lifetime  of  Susan  Kerry. 

Second  plea,  that  the  defendant  never  was  executor  of  the  last  will  and 
testament  of  the  said  Susan  Kerry,  deceased,  nor  ever  administered  any 
of  the  goods  or  chattels  which  were  of  the  said  Susan  Kerry,  deceased,  at  the 
time  of  her  death,  as  in  the  declaration  alleged  ;  concluding  to  the  country. 

Special  demurrer,  assigning  for  causes — that  the  plea  introduces  new 
matter,  viz.,  that  the  defendant  never  administered  any  of  the  goods  or 
chattels  which  were  of  the  said  Susan  Kerry,  deceased,  at  the  time  of  her 
death,  and  yet  does  not  conclude  with  a  verification,  (a) — that  it  traverses 
matter  neither  expressly  alleged  nor  necessarily  implied  in  the  declaration; 
that  is  to  say,  that  the  defendant  administered  the  goods  and  chattels  of 
the  said  Susan  Kerry,  deceased,  and  that  the  plea  improperly  concludes  to 
the  country,  and  is  otherwise  bad  in  law. 

Joinder  in  demurrer. 

Ihwlingy  Serjt.,  in  support  of  the  demurrer..    The  plea  denies  matter 

(a)  Even  if  Um  plea  is  improperly  concluded  to  the  country,  as  introducing  new  matter,  yet 
as  the  new  matter  was  the  subject  of  a  negative  aUegation,  the  defendant  was  not  bound  to  ofkt 
to  verify  (i  e,  to  prove)  it  See  Co.  Litt.  303  a,  Com.  Dig.  tit.  PUatUr  (E.  89 ;)  Boden^ 
^«  ▼.  Hi/,  7  M.  dc  W.  274. 
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that  is  neither  alleged  nor  necessarily  implied   in  the  declaration,  and 
therefore  ought  to  have  concluded  with  a  verification.     [Tindal,  C.  J. 
Does  not  the  term  «  executor"  in  the  declaration  include  both  one  vho 
has  heen  named  executor  in  the  will,  and  one  who  has  rendered  himself 
liable  as  such  by  intermeddling  with  the  goods  of  the  deceased  ?]    In 
*5171     ^®™*  ^^S'  *^'^'  Pi^^dery  (2  D.  7,)  it  is  said,  that,  <«  to  a  plea  ofne 
-'     ungues  executor^  the  plaintiff  may  reply  that  the  plaintiff' has  ad- 
ministered,^\a)     [Maule,  J.     Your  argument  is  directly  contraiy  to  the 
decision  of  the  Exchequer  Chamber  in  Scott  v.  WedlakCy  14  Law  J.,  N.  S., 
Q.  B.  359.     There,  the  plaintiff  declared  against  the  defendant  as  ad- 
ministratrix with  the  will  annexed  of  E.  W.,  deceased:  the  defendant 
pleaded  that  «  she  is  not,  nor  ever  hath  been  administratrix,"  &c.,  modo 
et  formdy  concluding  with  a  verification  :  and  it  was  held  that  the  plea 
need  not  conclude  to  the  country,  inasmuch  as  it  merely  denied  that  the 
defendant  ever  was  administratrix,  or  liable  as  such.     The  ground  of  the 
decision  there  is  that  the  word  «  executor"  in  the  declaration  comprehends 
an  executor  de  son  tort  as  well  as  an  executor  by  probate.     That  case  is  a 
distinct  authority  to  show  that  the  plea  may  conclude  with  a  verification.] 
If  it  may  conclude  with  a  verification,  according  to  the  general  principles 
of  pleading,  it  must  so  conclude.     [Tindal,  C.  J.     The  authority  you 
cite  from  Comyns  applies  only  where  the  defendant  has  not  put  the  fact 
of  his  being  an  executor,  of  either  description,  in  issue  by  his  plea.    But 
here  the  defendant  undertakes  to  prove,  before  the  jury,  that  he  was  not 
an  executor  of  any  sort.]     Pnmd  fade  the  allegation  in  the  declaration 
means  that  the  defendant  is  named  executor  in  and  by  the  will  of  the  tes- 
tatrix :  if  it  includes  both  descriptions,  it  is  double.  (6)     [Tindal,  C.  J. 
How  is  the  plaintiff  prejudiced  by  this  mode  of  pleading  ?     Maule,  J. 
It  seems  from  Coulter^s  casey{c)  that  the  defendant  could  not  properly  be 
♦5181     described  otherwise  than  *he  is  described  here  :  it  was  there  re- 
solved that  (<  the  naming  the  defendant  executor  testamenti  et  vliv 
m<8  voluntatis^  &c.,  doth   not  prove  him  lawful  executor,  for  so  every 
executor  of  his  own  wrong  is  named,  and  there  is  no  other  form  of  writ  or 
count."]    A  replication  that  the  defendant  had  so  dealt  with  the  effects  of 
the  deceased  as  to  become  executor  de  son  tort^  would  clearly  be  bad. 
[Maule,  J.     I  think  otherwise  :  it  would  be  narrowing  the  issue.]    Sup- 
pose the  defendant  were  to  plead  a  retainer  in  satisfaction  of  a  debt  due 
to  himself,  if  he  were  an  executor  de  son  tort,  the  plaintiff  must  reply  that 
fact :  Alexander  v.  Lane,  Yelv.  131. {d)    [Tindal,  C.  J.     To  entitle  himself 
to  rely  on  a  retainer,  the  executor  must  show  that  he  is  lawfully  so.]    The 
difficulty  is  that  suggested  by  Parke,  B.,  in  Wheatley  t.  WiUiamSy  1  M.  & 

(a)  Gitmg  Winch,  Ent  d41. 

(6)  The  plaintifi^  in  efiect,  aays  to  the  defendant, — I  charge  yon,  as  ezecntor.    Wbetbcr 
yon  are  executor  rf«  jwrt  or  df /ocfo— hy  the  apppointmentof  the  testator,  or  by  your  own  sd* 
I  have  no  means  of  asoertaining,  and  am  not  bound  to  make  the  distinction. 

'c)  6  Co.  Rep.  80. 

[d)  See  the  form  of  such  a  replication,  Lib.  Plac  156,  pi.  98,  1  Mod.  Ent  199. 
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W.  533,  Tyrwh.  &  Gr.  1047,  viz.,  «  that  there  is  here  a  negative,  and  nb 
affirmative." 

Channellj  Serjt.,  in  support  of  the  plea.     The  plea  is  not  open  to  any 
of  the  objections  assigned  as  causes  of  demurrer.     The  plaintiff  seeks  to 
charge  the  defendant  in  a  representative  character.     Since  the  new  rules 
of  pleading,  it  is  quite  clear  that  the  representative  character  is  admitted  ^ 
on  the  record,  unless  directly  traversed.     The  plea,  therefore,  merely 
professes  to  traverse  the  representative  character  the  plaintiff  has  by  his 
declaration  assigned  to  the  defendant.     Upon  such  a  declaration  as  this, 
the  plaintiff  will  succeed,  by  proving  either  that  the  defendant  has  law- 
fully administered,  or  that  he  has  done  acts  constituting  him  an  executor 
de  son  tort,     CotUter^s  case,  and  other  authorities,  (aj  show  that  this  is  the 
proper  and  only  mode  of  declaring.     Scott  v.  Wedlake  is  an  authority  for 
the  same  position,  and  also  for  holding  that  this  plea  is  properly  concluded. 
*It  is  true  there  are  precedents  of  pleas  of  this  sort  concluding  with     pe ,  q 
a  verification :  but  it  does  not  therefore  follow,  that  a  plea  otherwise 
concluded  is  bad.     In  delivering  the  judgment  of  the  court  of  error  iii 
that  case,  Tindal,  C.  J.,  says :  «<  In  the  case  of  defendants  charged  as 
executors,  the  decisions  have  so  fap  established  that  a  conclusion  to  the 
court  is  proper,  that  its  propriety  cannot  now  be  questioned,  even  although 
the  reason  of  the  rule  could  not  be  discovered  ;  and  it  was  admitted  in 
the  argument  there  is  no  doubt,  that,  if  that  rule  be  applicable  to  the  case 
of  an  administrator,  the  present  plea  is  properly  concluded.     The  reason, 
however,  probably  is,  that  the  conclusion  to  the  court  is  not  open  to  the 
objection  of  not  necessarily  leading  to  the  same  issue  as  if  the  conclusion 
had  been  to  the  country,*  but  leaves  it  open  to  the  plaintiff  to  show  in  his 
leplication  that  the  defendant  is  chargeable  as  executor  in  a  particular 
manner;  and  thus  one  of  the  objects  of  pleading — that  of  narrowing  the 
question  of  fact  to  be  tried,  would  be  attained.     And  this  reason  for  the 
rule  exists  in  the  case  of  a  defendant  charged  as  administrator,  if  the 
plaintiff  may  reply,  not  by  repeating  his  general  allegation,  but  by  show- 
ing a  particular  grant  of  administration ;  and  that  narrows  the  issue,  and 
brings  it  to  the  same  form  which  it  would  have  taken  had  the  grant  of  the 
administration,  according  to  the  old  practice,  been  stated  in  the  declara- 
tion.    It  was  contended  in  the  argument,  that  the  case  of  a  defendant 
charged  as  administrator,  differed  from  that  of  one  charged  as  executor, 
because  the  plea  of  ne  urupies  executory  by  denying  that  the  defendant  was 
executor  of  the  last  will,  or  ever  administered  as  executor,  denies  more 
than  is  alleged  in  the  declaration,  which  only  charges  the  defendant  as 
executur  of  the  last  will ;  and  the  denial   of  the  defendant  ever  having 
administered  is  therefore   new   matter ;   and   that,  for  that   reason,  the 
♦plea  properly  concluded  to  the  court ;  whereas  the  plea  in  the  pre-     r»520 
sent  case  of  an  administrator  does  no  more  than  deny  the  allega- 
tion in  the  declaration.     But  this  distinction  does  not  appear  to  be  well 

(a)  1  Wms.  Saund.  265  (2). 
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founded.  The  declaration  against  an  executor  does,  indeed,  describe 
him  as  executor  of  the  last  will  and  testament ;  but  this  is  because  there 
is  no  other  form  of  writ  or  count ;  and  every  executor  in  his  own  right  is 
so  named,  according  to  Coulter^s  case.  The  plea,  then,  in  denying  that 
the  defendant  is  executor  of  the  last  will,  or  administered  as  executor, 
does  no  more  than  deny  that  he  is  executor  either  by  right  or  by  wrong  ; 
it  does  no  more  than  what  the  allegation  in  the  declaration,  that  the 
defendant  is  executor  of  the  last  will,  is  to  be  understood  as  importing. 
Probably  the  addition  of  a  denial  that  the  defendant  administered,  after 
denying  that  he  was  executor  of  the  last  will,  may  have  been  introduced 
in  pleading,  from  an  apprehension,  that,  ahhough  the  term  <  executor  of 
the  last  will'  is  to  be  construed  in  a  declaration  as  comprehending  an  ex- 
ecutor of  his  own  wrong,  it  might  not  be  so  construed  in  a  plea:  but, 
however,  this  may  be,  it  is  certain  that  a  declaration  charging  a  defendant, 
as  executor  of  the  last  will,  comprehends  an  executor  who,  although  not 
executor  of  the  last  will,  has  become  liable  by  administering  as  such ; 
and,  consequently,  a  plea  denying  the  administering  as  executor,  is  not 
introductory  of  new  matter,  and  is  therefore  in  that  respect  distinguish- 
able from  the  plea  denying  the  defendant's  character  of  administrator." 
That  seems  to  show  that  the  conclusion  of  such  a  plea  as  this  with  a  veri- 
fication, is  an  exception  to  the  general  rule.  If  the  matter  alleged  in  the 
plea  is  impliedly  stated  in  the  declaration,  it  is  not  new  matter ;  and 
therefore  a  conclusion  to  the  country  is  proper. 

Bowling,  Serjt.,  was  heard  in  reply. 
*5211         *TiNDAL,  C.  J.  The  question  before  us  is,  whether  the  conclusion 
of  his  plea  to  the  country  is  wrong :  it  is  not  necessary  for  us  on  the 
present  occasion  to  decide  whether  or  not  it  might  have  concluded  with  a 
verification.(a)    It  appears  to  me  to  be  a  necessary  deduction  from  the  doc- 
trine laid  down  by  the  Exchequer  Chamber  in  the  recent  case  of  Scott  v. 
Wedlake,  and  which  is  justified  by  the  authorities  there  cited,  that  the 
plea  is  no  more  thaiv  a  complex  answer  to  all  that  is  charged  in  the  decla- 
ration, and  may  therefore  be  well  concluded  to  the  country.     All  the 
authorities,  from   Coulter^s  case,  lay  it  down  that  « the  proper  mode  o( 
declaring  is  against  the  party  as  executor,  and  expound  that  term  as  includ- 
ing a  rightful  executor,  and  an  executor  de  son  torty    The  plaintiff  then 
5ays  by  his  declaration :  you,  the  defendant,  are  an  executor  by  right  or 
by  wrong,  to  which  the  defendant  by  his  plea  says,  « I  am  neither." 
Therefore,  where  the  plaintiff  in  his  declaration  charges  the  defendant  in 
the  character  of  executor,  he,  in  effect,  says  that  he  is  an  executor  pro- 
perly constituted  by  probate,  or  that  he  has  become  chargeable  in  that 
capacity  by  intermeddling  with  the  goods  of  the  deceased.     And  ike 
defendant  properly  meets  that,  by  pleading  that  he  never  was  executor, 
nor  ever  administered  any  of  the  goods  or  chattels  of  the  deceased.    Tic 
diKiial  is  then  given  to  the  extent,  and  no  further,  than  the  charge  in  the 

(a)   Vide  supra,  616  (a). 
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declaration;  and  therefore  I  see  no  objection  to  its  concluding  to  the 
coantry.  Possibly  such  a  plea  mi^ht  also  be  well  concluded  to  the  court. 
But  I  do  not  see  that  the  plaintifl  can  except  to  the  issue  in  its  present 
^orm,  seeing  that  it  leaves  him  at  liberty,  when  before  the  jury,  to  show 
.nat  the  defendant  filled  either  the  one  character  or  the  other,  at  his 
option.  I  therefore  think  the  defendant  is  entitled  to  judgment  on  this 
demurrer. 

*Maui«e,  J.   I  am  of  the  same  opinion.    The  declaration  charges     r«522 
the  defendant,  in  the  common  form,  as  executor  of  the  last  will     *- 
and  testament  of  Susan  Kerry.     That  allegation,  prima  facie^  means  that 
he  w^as  named  as  executor  in  the  will ;  and  it  would  strike  one,  at  first, 
as  somewhat  singular,  that  such  an  allegation  should  be  supposed  to 
include  any  other  sort  of  executor  than  one  appointed  by  the  will.    But 
it  has  been  held  for  centuries,  that  such  is  the  proper  mode  of  declaring ; 
the  ground  being,  that  there  is  no  other  form  of  writ  in  the  register,  than 
one  charging  the  party  as  executor  generally.     The  result  of  the  authori- 
ties, therefore,  is,  that  the  meaning  of  this  allegation  is,  that  the  party  has 
taken  upon  himself  to  act  as  executor  under  the  will  or  in  some  other  way; 
the  general  term  <«  executor"  in  the  declaration,  comprehending  the  two 
species  of  executors,  namely,  an  executor  named  and  appointed  by  the 
will,  and  also  one  who  has  rendered  himself  liable  to  be  charged  as  such» 
by  taking  upon  himself  to  deal  with  the  goods  of  the  deceased.     The 
allegation  is  proved  by  showing  the  defendant  to  be  clothed  with  either 
character ;  just  as  a  party  might  be  proved  to  be  an  administrator,  by  show- 
ing a  grant  of  letters  of  administration  to  him  by  the  bishop  of  one  dio- 
cese or  of  another.     The  plea  only  denies  that  the  defendant  is  executor 
in  the  sense  in  which  that  term  is  to  be  understood  in  the  declaration. 
Instead  of  alleging  that  generally,  the  plea  enumerates  the  two  species  of 
executors :  still,  it  is  but  a  simple  negation  of  that  which  is  alleged  in 
the  declaration.     Primd  facie y  one  would  say  that  such  a  plea  must  neces- 
$ar%ly  conclude  to  the  country.     The  course  of  the  authorities,  however, 
shows  that  it  may  conclude  with  a  verification.     That  it  may  conclude  to 
the  court,  is  clearly  recognised  in  Scott  v.  Wedlake.     But  it  is  quite  a  dif- 
ferent proposition  to  say  that  it  must  so  conclude.     The  paradox  is  that 
such  a  plea  may  conclude  to  the  court.     That  may  *be  accounted     r^Koo 
for  in  this  way.    The  objection  is  taken  by  the  plaintiff;  if  he  can 
show  that  by  concluding  with  a  verification,  no  different  issue  can  possibly 
arise,  then  the  plea  should  properly  conclude  to  the  country.    But  that 
does  not  apply  to  such  a  plea  as  this,  because  the  replication  may  raise  a 
different  issue ;  showing  the  species  of  executorship: — stating,  in  the  case 
of  an  executor  or  administrator,  a  grant  of  probate  or  letters  of  adminis- 
tration by  a  particular  ordinary ;  or,  possibly,  in  the  case  of  an  executor, 
^  tepUcation  of  administration  granted,  inasmuch  as  it  may  be  said,  that 
the  difference  between  the  two  must  be  taken  by  plea  in  abatement.    That, 
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however,  is  obiter  only  .(a)  The  ground  upon  which  a  plea  may  be  con- 
cluded to  the  court,  is,  that  it  does  not  follow  that  the  same  issue  miirt 
necessarily  arise  upon  it  as  that  already  tendered ;  and,  therefore,  it  is  not 
to  be  imputed  to  the  defendant  that  his  object  in  so  concluding  it  can 
only  be  to  delay  the  plaintiff.(6)  On  principle,  as  well  as  upon  authority, 
I  think  it  was  competent  to  the  defendant  at  once  to  take  issue  in  the  man- 
ner he  has  done  here ;  and  for  these  reasons  I  am  of  opinion  that  the  plea 
is  good,  and  the  defendant  entitled  to  judgment. 

Cresswell,  J.  For  the  reason  so  fully  given  by  the  lord  chief  justice 
and  my  brother  Maule^  I  think  the  defendant  was  at  liberty,  if  he  chose, 
to  conclude  his  plea  to  the  country. 

Erle,  J.,  concurred. 

Leave  to  amend  on  payment  of  costs,  otherwise  judgment  for 
the  defendant.(c) 

(a>  Quart,  whether  the  court  would  not,  tx  officio,  abate  the  writ,  if  the  plaintiff  alleged  all 
the  circumstances  necessary  to  render  it  abatable. 

(6)  See  the  notes  to  Hdyman  v.  Gerrard,  1  Wms.  Saund.  103,  3  M.  dc  G.  917,  n.;  as  to 
the  cases  in  which  a  special  traverse  may  conclude  with  a  verification. 

(c)  And  see  Bentley  v.  Goldlhorpe,  ante,  vol.  i.  p.  368. 
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The  64th  section  of  the  metropolitan-police  act  (a)  imposes  a  penalty  upon  any  person  who 
shall  wilfully  and  wantonly  disturb  any  inhabitant,  by  pulling  or  ringing  any  door-bell,  or 
knocking  at  any  door,  without  lawful  excuse ;  and  s.  63  empowers  any  constable  belonging 
to  the  metropolitan-police  district,  to  take  into  custody,  without  warrant,  any  person  who 
riiall,  «  within  view"  of  such  constable,  oBfend  against  the  acL 

Section  66  enacts,  *<  that  any  person  found  cofiwiitling  any  ofience  punishable  either  upon  indict- 
ment or  as  a  misdemeanor  upon  summary  conviction,  by  virtue  of  this  act,  may  be  taken 
into  custody,  without  a  warrant,  by  any  constable,  or  may  be  apprehended  by  the  owner  of 
the  property  on  or  with  respect  to  which  the  ofience  shall  be  committed,  or  by  his  servant,  or 
any  person  authorized  by  him,  and  may  be  detained  until  he  can  be  delivered  into  the  custody 
of  a  constable,  to  be  dealt  with  according  to  law." 

In  trespass  by  A.  against  B.  for  false  imprisonment,  B.  justified,  on  the  ground  of  A.  having 
wilfully  and  without  excuse,  within  vino  of  the  constable  who  apprehended  her,  annoyed  and 
disturbed  the  defendant  and  his  family  by  knocking  and  ringing  at  his  door : — Held,  that,  to 
support  this  plea  under  sections  64  and  63,  it  was  necessary  to  prove  the  ofience  to  have 
been  committed  within  view  of  the  constable. 

And,  held,  that  the  plea  afibrded  no  justification  under  s.  66,  inasmuch  as  it  did  not  allege  that 
A.  was  <*  found  committing  "  the  ofience  at  tlte  time  of  apprehention,  or  that  B.  was  the  owner 
of  the  property  on  or  with  respect  to  which  the  ofience  was  committed. 

Trespass  for  assault  and  false  imprisonment. 

Pleas — first,  not  guilty — secondly,  as  to  the  assault,  moUiter  manui 
imposuit  in  defence  of  his  possession  of  a  dwelling-house — thirdly,  as  to 
assaulting  the  plaintiiT,  and  compelling  her  to  go  into  custody,  and  impri- 
soning and  detaining  her  in  prison,  that  the  defendant  was  lawfully  pos- 
sessed of  a  certain  dwelling-house  situate  within  the  limits  of  the  metro- 
politan-police district,  to  wit,  in  White  Lion  Street,  in  the  county  of 
Middlesex,  in  which  the  defendant  and  his  family,  before  and  at  the  several 

(a)  2  6l3  Vict  c.  47. 
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times  therein  and  in  the  declaration  mentioned,  inhabited  and  dwelt;  that 
the  defendant  being  so  possessed  thereof,  and  inhabiting  the  same  as 
aforesaid,  the  plaintiff  just  before  *the  time  when,  &c.,  in  the  decia-     r*p\o^ 
ration  first  mentioned,  entered  and  came  into  s^  certain  common     ^  ^  ^ 
highway  and  thoroughfare  called  White  Lion  Street,  adjoining  to  the  said 
dwelling-house  of  the  defendant,  and  into  which  the  outer  door  thereof 
opened ;  that  the  plaintiff,  being  so  in  the  said  highway  and  thoroughfare, 
and  within  the  limits  of  the  said  metropolitan-police  district,  just  before  the 
time  when,  &c.,  within  the  said  thoroughfare  and  limits,  wilfully  and  wan- 
tonly disturbed  and  annoyed  the  defendant,  &c.,  so  being  such  inhabitant 
as  aforesaid,  and  then  being  within  his  said  dwelling-house,  by  pulling 
and  ringing  the  door-bell  of  the  said  dwelling-house,  and  by  knocking  in 
a  loud  and  unreasonable  manner,  and  repeatedly,  at  the  door  of  the  said 
dwelling-house,  with  intent  to  annoy  and  disturb  the  defendant,  without 
any  lawful  cause  whatever,  contrary  to  the  statute  in  such  case  made  and 
provided,  (2  &  3  Vict.  c.  47,)  and  thereby  greatly  disturbed  and  annoyed 
the  defendant  and  his  family  in  the  peaceable  and  quiet  occupation  of  his 
said  dwelling-house,  in  breach  of  the  peace  of  our  lady  the  Queen; 
whereupon  the  defendant,  in  order  to  restore  good  order  and  tranquillity 
in  his  said  dwelling-house,  and  to  prevent  the  continuance  of  the  said 
annoyance  and  disturbance,  then  and  there,  within  the  limits  aforesaid, 
gave  charge  of  the  plaintiff  to  one  Robert  Croxford,  then  being  a  constable 
of  the  metropolitan-police  force,  who  saw  and  had  view  of  the  said  offence 
so  commuted  by  the  plaintiff  as  qforesaidy{a)  and  then  requested  the  said  con- 
stable to  take  the  plaintiff  into  custody,  in  charge,  to  the  nearest  police 
station-house,  in  order  that  she  might  be  secured  until  she  could  be  taken 
before  a  magistrate  having  jurisdiction  over  the  said  offence,  to  be  dealt 
with  according  to  *law,  or  might  give  bail  for  her  appearance,     .  *p.ojR 
according  to  the  statute  in  such  case  made  and  provided  ;  that     ^ 
the  said  Robert  Croxford,  so  being  such  constable  as  aforesaid,  at  such 
request  of  the  defendant  did  then  and  there,  and  within  the  limits  afore- 
said, gently  lay  his  hands  on  the  plaintiff,  for  the  cause  aforesaid,  and 
then  and  there  take  the  plaintiff  into  his  custody,  and  did  then  compel 
the  plaintiff  to  go  in  his  custody  from  the  said  dwelling-house  of  the 
defendant,  to  the  nearest  station-house,  being  within  the  said  metropolitan- 
police  district,  and  being  the  prison  in  the  declaration  mentioned,  and 
then  and  there  delivered  the  plaintiff  into  the  custody  of  one  William 
Coleman,  then  being  a  constable  of  the  metropolitan-police  force  then 
having  charge  of  the  said  station-house,  in  order  that  the  plaintiff  might 
be  secured  until  she  could  be  brought  before  such  magistrate,  or  should 
give  bail  for  her  appearance  before  such  magistrate,  if  the  said  constable 
m  charge  of  the  said  station-house  should  deem  it  prudent  to  take  bail 
from  the  plaintiff;  that  thereupon  the  said  William  Coleman,  so  being 
such  constable  as  aforesaid,  then  received  the  plaintiff  into  his  custody  at 

(a)  It  is  not  alleged  that  the  ofienoe  was  committed  after  the  passing  of  the  act 
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the  said  station-house,  upon  the  said  charge,  and  kept  and  detained  her 
in  prison  there  in  the  said  station-house  for  a  short  time,  to  wit,  three 
hours,  upon  the  said  charge,  because  the  police  courts  of  the  metropolis 
were  during  all  that  time  shut,  and  because  it  was  then  Sunday,  so  that 
the  plaintiff  could  not  be  then  taken  before  such  magistrate  as  aforesaid  ; 
that,  at  the  expiration  of  such  short  time  as  aforesaid,  the  said  constable 
in  charge  of  the  station-house,  discharged  the  plaintiff  out  of  custody,  and 
set  her  at  large ;  and  that  on  that  occasion  the  plaintiff  was  necessarily 
imprisoned  and  detained  in  prison  as  in  the  introductory  part  of  that  plea 
mentioned,  as  the  defendant  might  lawfully  do  for  the  cause  aforesaid ; 
*5271  ^^^^^  were  the  same  ^supposed  trespasses  in  the  introductory 
^  part  of  that  plea  mentioned,  and  above  complained  of  by  the 
plaintiff,  and  that  all  such  supposed  trespasses  were  committed  within 
the  limits  of  the  said  metropolitan-police  district,  and  not  elsewhere — 
verification. 

To  the  second  and  third  pleas  the  plaintiff  replied  de  injuria  ;  where- 
upon issue  was  joined. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  London  sittings  after 
last  Trinity  term.  It  appeared  that  the  plaintiff,  a  female  who  had  been 
in  the  employ  of  the  defendant,  went  to  his  house  on  the  day  mentioned  in 
the  declaration,  being  Sunday,  for  the  purpose  of  demaiiding  payment  for 
certain  work  she  had  done  for  him ;  that  the  plaintiff  refusing  to  pay  the 
whole  sum  demanded  by  the  plaintiff,  she  refused  to  quit  the  house, 
whereupon  the  defendant  forcibly  expelled  her ;  that  the  plaintiff,  whilst 
outside,  violently  knocked  at  the  door,  and  rang  the  door-bell ;  and  that 
the  defendant  sent  for  a  police  constable,  and  gave  her  into  his  custody 
for  creating  a  disturbance,  and  caused  her  to  be  taken  to  the  police-sta- 
tion, where  she  was  detained  for  some  time.  It  appearing  that  the 
offence  was  not  committed  in  the  presence  of  the  constable,  it  was  in- 
sisted, on  the  part  of  the  plaintiff,  that  the  third  plea  was  unproved :  the 
allegation  that  the  constable  «  saw  and  had  view  of  the  said  offence  so 
committed  by  the  plaintiff,"  being  a  material  one,  and  necessary  to  be 
proved,  in  order  to  establish  a  justification  under  the  metropolitan-police 
act,  2  &  3  Vict.  c.  47,  ss.  54,  (div.  16,)  and  63.(a) 

*5281         *^^^  lord  chief  justice,  being  of  this  opinion,  directed  tbe 
jury  accordingly ;    and  they  found  r  verdict  for  the  plaintiff 

(a)  The  54th  section  enacts,  "  that  every  per»/o  shall  be  liable  to  a  penalty  of  not  more 
than  40«.,  who,  within  the  limits  of  the  metropolilan-police  district,  shall,  in  any  tborongbiare 
or  public  place,  commit  any  of  the  following  offences,  that  is  to  say,"  dec :  and,  among  thB 
offences  enumerated,  are  the  following,  (div.  16,)  «  every  person  who  shall  wilfully  and  wan- 
tonly disturb  any  inhabitant  by  pulling  or  ringing  any  door-bell,  or  knocking  at  any  door, 
:vithout  lawful  excuse,  or  who  shall  wilfully  and  unlawfully  extinguish  the  light  of  any 
lamp." 

And  the  63d  section  enacts,  « that  it  shall  be  lawful  for  any  constable  belonging  to  the  me- 
tropolitan-police district,  and  for  all  persons  whom  he  shall  call  to  his  assistance,  to  take  into 
custody,  without  a  warrant,  any  person  who,  within  view  of  any  tuch  conttabU,  shall  oflend  in 
any  manner  against  this  act,  and  whose  name  and  residence  shall  be  unknown  to  such  coo- 
stable,  and  cannot  be  aaoertained  by  such  constable." 
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on  the  first  and  third  issues,  damages  40^.,  and  for  the  defendant  on  the 
second. 

C  JoneSy  Serjt.,  in  Michaelmas  term  last,  pursuant  to  leave,  obtained 
a  rule  nisi  to  enter  a  verdict  for  the  defendant  on  the  third  issue.  He 
relied  on  the  66th  section  of  the  statute  above  referred  to,  which  enacts, 
«<  that  any  person  found  committing  any  offence  punishable  either  upon 
indictment  or  as  a  misdemeanor,  upon  summary  conviction,  by  virtue  of 
this  act,  may  be  taken  into  custody,  without  a  warrant,  by  any  constable, 
or  may  be  apprehended  by  the  owner  of  the  property  on,  or  with  respect 
to  which  the  ofience  shall  be  committed,  or  by  his  servant,  or  any  person 
authorized  by  him,  and  may  be  detained  until  he  can  be  delivered  into 
the  custody  of  a  constable,  to  be  dealt  with  according  to  law." 

ByleSy  Serjt.,  now  showed  cause.     The  third  plea  is  framed  upon  the 
63d  section  of  the   metropolitan-police   act,  and  therefore  necessarily 
alleges  that  the  offence  was  committed  vritkin  view  oftlie  comtable  who 
apprehended  the  plaintiff.      There  was  no  conflict  of  evidence.     The 
offence  was  not  committed  within  view  of  the  constable.  The  plea,  there- 
fore, was  not  proved.     The  defendant  now  seeks  to  rest  his  justification 
upon  section  66.     To  bring  the  case  within  that  section,  however,  it  is 
essential  to  allege,  as  well  as  to  prove,  that  the  *party  was  found     rtRoo 
committing  an  offence  punishable  by  virtue  of  the  act ;  that  is,     '• 
he  must  be  seen  to  commit  the  offence  by  the  party  who  apprehends  him ; 
he  must  be  taken  flagrante  delicto.     That  is  not  alleged  with  respect  to 
the  defendant  himself:  as  to  the  constable  it  is  alleged,  and  the  proof  has 
failed.     [Tindal,  C.  J.    I  do  not  see  how  the  defendant  can  shift  his  de- 
fence from  section  54,  upon  which  his  plea  is  evidently  founded,  to  sec- 
tion 66,  which  seems  to  me  to  point  to  a  totally  different  class  of  offences. 
Under  the  66th  section,  the  defendant  could  only  justify  the  detention  of 
the  plaintiff  until  she  could  be  delivered  into  the  custody  of  a  constable  ; 
whereas,  here,  the  plea  affects  to  justify  the  subsequent  imprisonment 
also.] 

C  Jonesy  Serjt.,  in  support  of  the  rule.  It  is  competent  to  the  defend- 
ant to  support  his  plea  upon  any  clause  of  the  act  that  may  enable  him  to 
do  so,  notwithstanding  it  was  framed  upon  the  54th  or  63d  section. 
Though  it  is  essential  for  the  justification  of  the  constahk  that  the  offence 
should  be  committed  within  his  view,  it  is  otherwise  with  respect  to  the 
owner  of  the  property.  [Tindal,  C.  J.  Can  the  party  who  puts  the  con- 
stable in  motion  be  in  a  better  situation  than  the  constable  ?]  It  is  sub- 
niitted  that  he  may.  The  offence  of  which  the  plaintiff  was  guilty  was 
a  misdemeanor  at  common  law.  [Tindal,  C.  J.  The  plea  states  it  to 
have  been  contrary  to  the  statute,  and  to  the  annoyance  of  the  defendant 
and  his  family ;  it  has  not  the  aspect  of  a  public  nuisance.]  In  order  to 
bring  the  case  within  the  66lh  section,  it  was  not  necessary  that  the  plain- 
tiff should  be  found  or  seen  committing  the  offence  by  the  constable  ;  the 
act  expresslv  providing  that  the  offender  may  be  apprehended  "  by  the 
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owner  of  the  property  on,  or  with  respect  to  which  the  offence  shall  be 
*5^0i     committed,  or  by  his  *servant,  or  any  person   authorized  by 
■'     him."     The  defendant  is,  therefore,  entitled  to  a  verdict  on  the 
third  issue. 

TiNDAL,  C.  J.    I  am  of  opinion  that  the  rule  ought  to  be  discharged. 
The  question  arises  on  the  third  plea,  which,  it  is  quite  clear,  was  framed 
with  reference  to  the  54th  and  63d  sections  of  the  statute  2  &  3  Vict.  c.  47. 
It  points  distinctly  to  the  offence  described  in  s.  54,  div.  16  ;  for,  it  uses 
the  very  words  that  are  found  therein  when  it  alleges  that  the  plaintiff 
«  wilfully  and  wantonly  disturbed"  the  defendant  and  his  family,  by  pull- 
ing and  ringing  at  the  door-bell,  and  knocking  at  the  door  of  the  defend- 
ant's house  without  any  lawful  excuse-     And,  when  we  look  at  s.  63,  we 
find  the  authority  given  to  the  constable  in  these  words: — ((it  shall  be 
lawful  for  any  constable  belonging  to  the  metropolitan-police  district,  and 
for  all  persons  whom  he  shall  call  to  his  assistance,  to  take  into  custody, 
without  a  warrant,  any  person  who,  toithin  mew  of  any  siLch  constable^ 
shall  offend  in  any  manner  against  this  act,  and  whose  name  and  resi* 
dence  shall  be  unknown  to  such  constable."     The  offence  must  be  com- 
mitted within  view  of  the  constable  ;  and  accordingly  the  plea  goes  on  to 
allege,  that  the  constable  (*saw  and  had  view  of  the  said  offence  so  com- 
mitted by  the   plaintiff."     That  was  distinctly  disproved  at  the  trial. 
The  plea,  therefore,  being  expressly  framed  on  the  two  sections  I  have 
referred  to,  and  being  substantially  disproved,  the  defence  that  might 
otherwise  have  been  aflbrded  under  it  fails.   The  defendant,  however,  insists 
that  he  may  nevertheless  rely  for  his  justification  on  section  66.    Perhaps, 
if  the  66th  section  did  apply  distinctly  to  the  same  offences  as  those  enu- 
merated in  the  former  sections,  and  the  allegations  in  the  plea  were  suf- 
4,^qi  1     ficient  to  point  it  to  that  section,  the  argument  might  *be  well 
founded.    But  I  am  of  opinion  that  it  fails  in  both  respects,    llie 
66th  section  addresses  itself  to  offences  punishable  either  upon  indict- 
ment or  as  misdemeanors  upon  summary  conviction  by  virtue  of  that  act ; 
and  there  are  various  offences  that  are  so  punishable  mentioned  in  other 
sections  besides  the  54th.     It  would  be  somewhat  singular,  if,  after  pio^ 
viding  specific   punishments   for  certain  offences,  a  subsequent   clause 
should  be  found  making  a  more  general  provision  for  the  same  descrip- 
tion of  offences.    But  I  think  the  66th  section  was  only  intended  to  apply 
where  the  party  was  found  committing  the  offence  ;  and  here  there  is  no 
allegation  that  the  plaintiff  was  found  committing  the  offence  in  question, 
either  by  the  defendant  or  by  the  constable.     If  it  be  said  that  the  state- 
ment in  the  plea  that  the  constable  saw  and  had  view  of  the  offence  so 
committed  by  the  plaintiff,  is  tantamount  to  an  allegation  that  he  found 
her  committing  the  offence,  the  answer  is  that  it  was  not  proved.    Be- 
sides, I  think,  that,  under  s.  66,  the  plea  should  contain  a  further  allega- 
tion, in  which  this  plea  is  deficient:  that  section  only  applies  to  an  appre^ 
hension  of  the  offender  by,  or  by  the  direction  of  the  owner  of  the  property 
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on,  or  with  respect  to  which  the  offence  shall  be  committed  ;  and  here 
there  is  no  averment  that  the  defendant  was  the  owi^r  of  the  house  in 
question.(a)  Upon  the  whole,  therefore,  I  am  of  opinion  that  the  plea 
was  substantially  disproved,  and  consequently  that  the  third  issue  was 
properly  found  for  the  plaintiff*. 

Maule,  J.    I  also  am  of  opinion  that  this  rule  should  be  discharged. 
The  point  upon  which  the  *rule  was  granted  was  whether  the     r^^oo 
third  issue  ought  not  to  have  been  found  for  the  defendant ;  in     ^ 
other  words,  whether  the  third  plea  was  not  proved.     The  plea  is  framed 
upon  one  or  other  of  three  sections  of  the  2  &  3  Vict.  c.  47,  namely,  the 
fifty-fourth,  the  sixty-third,  or  the  sixty-sixth.    With  respect  to  the  fifty- 
fourth  and  sixty-third  sections,  to  sustain  an  apprehension  of  a  party  under 
them,  the  offence  must  be  shown  to  have  been  committed  within  view  of 
the  constable ;  and  accordingly  this  plea  so  alleges.     That,  however,  was 
disproved   by  the  evidence.     The  third  issue,  therefore,  was  properly 
found  for  the  plaintiff,  so  far  as  those  sections  are  concerned.     But  it  is 
said  that  the  sixty-sixth  section  makes  the  plea  good,  and  that  it  is.  sup- 
ported by  the  evidence  as  a  plea  under  that  section.    I  do  not  think  the 
plea  can  properly  be  understood  in  that  sense.     The  sixty-sixth  section 
applies  to  offenders  taken  ^/{a^ran/6  delicto :  it  provides,  <(  that  any  person 
found  committing  any  offence  punishable  either  upon  indictment  or  as  a 
misdemeanor  upon  summary  conviction  by  virtue  of  this  act,  may  be  taken 
into  custody,  without  a  warrant,  by  any  constable,  or  may  be  apprehended 
by  the  owner  of  the  property  on,  or  with  respect  to,  which  the  offence 
shall  be  committed,  or  by  his  servant,  or  any  person  authorized  by  him, 
and  may  be  detained  until  he  can  be  delivered  into  the  custody  of  a  con- 
stable, to  be  dealt  with  according  to  law."    In  order  to  bring  the  case 
within  that  section,  the  party  must  be  actually  «  found  committing  "  an 
offence :  it  is  not  enough  to  show  that  he  has  committed  the  offence,  how- 
ever recently.    Suppose  the  offence  to  have  been  of  the  kind  here  com- 
plained of,  that  the  party  had  knocked  violently  and  frequently  at  the 
defendant's  door,  and  rung  his  bell,  to  the  disturbance  and  annoyance  of 
the  inmates  of  the  house  ;  if  he  has  ceased  to  knock  and  ring,  and  has 
walked  away,  whether  a  yard  or  a  quarter  *of  a  mile,  it  matters     rtaqo 
not,  he  is  not  within  the  words  or  the  policy  of  this  section,  which     ^ 
only  applies  where  the  offender  is  actually  in  the  course  of  committing  the 
offence,  and  it  is  necessary  to  apprehend  him,  in  order  to  prevent  the 
continuance  of  the  nuisance.    Here,  the  plea  does  not  allege  that  the 
plamtiff  was  found  committing  the  offence  with  which  she  is  charged ;  it 
states  that  the  plaintiff,  just  before  the  time  when,  &c.,  wilfully  and  wan- 
tonly disturbed  and  annoyed  the  defendant  and  his  family,  by  pulling  and 
ringing  the  door-bell,  and  by  knocking  in  a  loud  and  unreasonable  manner, 

(a)  Qutfrr,  whether  a  lawful  occupier  if  not  an  owner  within  the  statute'.  If  the  enactment 
applied  only  to  an  abiolute  ownet, — a  party  seiaed  in  fee-aimple  in  poaaession, — its  operation 
^ould  be  yeiy  limited. 
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and  repeatedly,  at  the  door  of  his  house,  with  intent  to  annoy  and  disturb 
the  defendant,  without  any  lawful  cause  whatever,  contrary  to  the  statute 
in  such  case  made  and  provided,  and  thereby  greatly  disturbed  and  an* 
noyed  the  defendant  and  his  family  in  the  peaceable  and  quiet  occupation 
of  his  said  house,  &c.;  whereupon  the  defendant,  in  order  to  restore  good 
order  and  tranquillity  in  his  said  house,  and  to  prevent  the  continuance 
of  the  said  annoyance  and  disturbance,  then  gave  charge  of  the  plaintiff 
to  a  constable^  toko  saw  and  had  view  of  the  said  offence  so  committed  by 
the  plaintiff'  as  aforesaid,  and  then  requested  the  said  constable  to  take 
the  plaintiff  into  custody,  in  charge,  to  the  nearest  police  station-house, 
in  order  that  she  might  be  secured  until  she  could  be  taken  before  a  magis- 
trate having  jurisdiction  over  the  said  offence,  to  be  dealt  with  according 
to  law,  &c.    That  is  quite  consistent  with  the  constable  having  seen  the 
plaintiff  ringing  the  bell  and  knocking  at  the  door,  not  knowing  whether 
she  had  any  justifiable  excuse  or  not,  and  having  taken  her  into  custody 
after  she  had  gone  away  to  the  distance  of  a  mile  or  more.     That  would 
sustain  the  allegations  in  this  plea,  but  would  not  bring  the  case  within 
the  sixty-sixth  section.     The  plea  is  clearly  not  a  good  plea  under  that 
*5341     ®®^*^^"'     '^^^  probata  failed  as  to  the  fifty-fourth  *and  sixty-third 
sections,  and  the  allegata^  in  respect  of  the  sixty-sixth. 

Cresswell,  J.  I  also  think  the  rule  should  be  discharged.  The  third 
plea  is  clearly  not  a  good  plea  under  the  sixty-sixth  section :  there  is  no 
averment  that  the  plaintiff  was  found  committing  the  offence  therein 
charged.  Then  to  entitle  a  defendant  to  a  verdict  upon  a  bad  plea,  it 
must  at  all  events  be  proved  literally :  and  here  the  evidence  failed  to 
sustain  this  as  a  plea  under  the  sixty-third  section. 

Eble,  J.  I  also  am  of  opinion  that  the  plaintiff  was  entitled  to  a  ver- 
dict on  the  third  issue.  The  plea  contains  all  the  allegations  that  were 
essential  to  be  proved  to  justify  the  arrest  of  the  plaintiff  under  the  fifty- 
fourth  and  sixty-third  sections  of  the  act.  The  defendant,  hoWever,  failed 
to  prove  that  the  offence  was  committed  within  view  of  the  constable. 
The  defendant  now  relies  on  the  sixty-sixth  section.  That  section  gives 
a  right  to  a  constable,  or  to  the  owner  of  the  property  in  respect  of  which 
any  offence  may  be  committed,  to  take  into  custody,  without  warrant,  any 
person  found  committing  the  offence.  There  is  no  allegation  in  this  plea 
that  the  plaintiff  was  found  committing  the  offence  chained,  at  the  time 
of  her  apprehension.  And,  assuming  the  allegation  that  the  offence  was 
committed  within  view  of  the  constable,  to  be  equivalent  to  that,  the  proof 
failed,  for  the  policeman  did  not  see  the  offence  committed. 

Rule  discharged.(a) 

(a)  See  Grafd  ▼.  Jtfoier,  6  M.  dc  G.  12S,  6  Scott,  N.  R.  46. 
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•HEARNE  V.  TURNliR.     Jfov.  20.  ['SSS 

111  trover  by  A.  against  B.  for  two  promiasory  notoa,  B.  pleaded,  that,  before  A.  was  ponesiied 
of  the  notes,  one  C.  was  lawfully  possessed  thereof,  as  of  his  own  property,  that  they  had 
been  fraudulently  obtained  from  C,  and  wrongfully  delivered  to  A^  whereupon  B.,  as  the 
agent  of  C,  and  by  his  direction  and  authority,  took  the  notes  out  of  the  possession  of  A. 
The  replication  traversed  the  property  in  C 

To  support  the  affirmative  of  this  issue,  C.  was  called  as  a  witness.  He  stated,  on  the  voir  dire, 
that  he  had  not  indemnified  B.,  and  that  he  had  nothing  whatever  to  do  with  the  action : — 

Htld,  that  he  was  an  admissible  witness  under  the  3  dc  4  W.  4,  c  42,  a.  26,  and  the  6  dc  7 
VicL  c.  85. 

And  iembliy  that  he  was  competent  at  common  law. 

Troyer,  for  two  promissory  notes. 

Plea,  inter  aliay  thirdly,  that,  before  the  plaintiff  was  possessed  of  the 
notes,  one  John  Mytton  was  lawfully  possessed,  as  of  his  own  property, 
of  the  notes ;  and  that,  whilst  Mytton  was  so  possessed  thereof,  to  wit,  on, 
&c.,  certain  persons  then  pretending  to  carry  on  business  by  and  under 
the  firm  or  name  of  Smith  &  Co.,  to  wit,  one  Benjamin  Parker  and  one 
T.  H.  Coyle,  obtained  the  notes  from  Mytton  by  fraud,  covin,  and  mis- 
representation, and  afterwards,  to  wit,  on,  &c.,  wrongfully  delivered  the 
notes  to  the  plaintiff,  and  that  the  plaintiff  then  had  notice  of  the  premises ; 
and  that  thereupon  the  defendant,  afterwards,  to  wit,  at  the  time  when, 
&c.,  for,  and  as  the  agent  of,  Mytton,  and  by  his  direction  and  authority, 
took  the  notes, — then  being,  and  still  remaining,  the  property  of  Mytton, 
and  Mytton  then  being  entitled  to  the  possession  thereof, — from  and  out 
of  the  possession  of  the  plaintiff,  as  he  lawfully  might  do  for  the  cause 
aforesaid,  &c. 

To  this  plea  the  plaintiff  replied,  that,  at  the  time  when,  &c.,  he  was 
lawfully  possessed,  as  of  his  own  property,  of  the  notes  in  the  declaration 
mentioned,  in  manner  and  form  as  in  the  declaration  alleged ;  wUkoui  this 
that  the  said  promissory  notes,  or  either  of  them,  were  or  was  the  property 
cif  Mytton,  or  that  Mytton  was  then  entitled  to  the  possession  thereof,  in 
manner  and  form  as  in  the  third  plea  alleged. 

*At  the  trial,  before  Erle,  J.,  at  the  London  sittings  after  last  regog 
Trinity  term,  Mytton  was  called  as  a  witness  in  support  of  the 
defendant's  third  plea.  Being  objected  to  on  behalf  of  the  plaintiff,  upon 
the  ground  that  he  was  directly  interested  in  the  event  of  the  suit,  seeing 
that  it  was  his  own  title  that  was  in  issue,  he  stated,  on  the  voir  dirCy  <<  that 
he  had  not  indemnified  the  defendant,  nor  had  any  one  done  so  on  his 
l>ehalf ;  that  he  supposed  he  should  be  exempted  from  payment  of  the  bills 
if  the  defendant  succeeded,  but  he  did  not  know ;  that  he  was  never  con- 
sulted about  the  action ;  that  he  did  not  know  where  the  bills  were,  or 
where  to  get  them ;  and  that  he  had  nothing  whatever  to  do  with  theaction." 
It  also  appeared  that  Turner,  when  taken  before  a  police-magistrate  on  a 
charge  of  feloniously  obtaining  the  notes  from  Smith  &  Co.,  stated,  that, 
10  possessing  himself  of  them,  he  acted  as  the  solicitor  and  agent  of  Mytton^ 
whose  property  they  were. 
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The  learned  judge  thought  the  witness,  Mytton,  was  rendered  compe- 
tent by  Lord  Denman's  act,  6  &  7  Vict.  c.  85,  and  accordingly  admitted 
his  e/idftice.     He  proved  the  substance  of  the  plea. 

A  verdict  having  been  found  for  the  defendant, 

Sir  T,  Wildej  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground,  amongst  others,  that  Mytton's  evidence  had  been 
improperly  received. 

Shee  and  Byles^  Serjts.,  (with  whom  was  John  Henderstm^  now  showeil 
cause.   Mytton  was  a  perfectly  competent  witness,  independently  of  either 
of  the  recent  statutes.     He  had  no  certain  and  immediate  interest  in  the 
*5371     ^^^"^  of  the  suit.     In  Phillipps  on  Evidence,  9th  edit.  p.  81,  it  is 
*said :  «  The  general  rule  is  laid  down  by  Gilbert,  C.  B.,  in  these 
words  (a) — «The  law  looks  upon  a  witness  as  interested,  where  there  is 
a  certain  benefit  or  disadvantage  attending  the  consequence  of  the  cause 
one  way. '(6)  And  Mr.  Justice  Buller,  in  the  case  of  The  King  v.  Prosser^ 
4  T.  R.  20,  says — <  I  take  the  rule  to  be,  that,  if  the  witness  can  derive  no 
benefit  from  the  cause  before  the  court,  he  is  competent.' "  Buller,  J.,  in 
a  previous  case — Carter  v.  Pearce^  1  T.  R.  163, — ^had  said  that,  «  in  order 
to  show  a  witness  interested,  it  is  necessary  to  prove  that  he  must  derive 
a  certain  benefit  from  the  determination  of  the  cause  one  way  or  the  other." 
In  Smiih  v.  Blackliamy  1  Salk.  283,  the  heir  of  a  bankrupt  was  brought 
to  prove  a  debt  due  to  him,  in  an  action  by  the  assignee,  and  it  was 
objected  that  the  surplus  of  the  real  estate  (which  was  only  to  come  in  aid 
of  the  personal  estate)  being  to  go  to  the  bankrupt  and  his  heirs,  the  heir, 
by  swearing  as  to  the  personal  estate,  has  this  benefit,  that  he  discharges 
the  real  estate  as  to  so  much.     But  Treby,  C.  J.,  allowed  him  to  be  a 
witness,  saying  that  the  contingency  was  too  remote.     In  Smith  v.  Prager^ 
7  T.  R.  60,  S.  C.  2  Esp.  N.  P.  C.  486,  in  an  action  for  usury,  the  bor* 
rower  was  held  a  competent  witness  to  prove  the  whole  case :  and  Lord 
Kenyon,  C.  J.,  said : — <«  The  case  of  Bent  v.  Bakery  3  T.  R.  27,  laid 
down  a  clear  and  certain  rule,  by  which  I  have  ever  since  endeavoured  to 
regulate  my  opinion  in  causes  coming  before  me  at  nisi  prius,  though  pro* 
bably  I  may  not  have  decided  properly  in  every  instance,  when  called  apon 
to  form  an  opinion  on  the  sudden.     The  rule  there  laid  down  was,  that 
no  objection  could  be  made  to  the  competency  of  a  witness  upon  the 
ground  of  interest,  unless  he  were  directly  interested  in  the  event  of  the 
*5381     ^^^^'  ^^  ^^^^^  B^^^l  himself  of  the  verdict  in  the  cause,  so  as  to 
give  it  •in  evidence  on  any  future  occasion  in  support  of  his  ovn 
interest."     In  Collins  v.  Gwynne^  9  Bingh.  544, 2  M.  &  Scott,  640,  in  an 
action  on  a  bond  executed  by  the  defendant  as  surety  for  a  collector  of 
assessed  taxes,  it  was  held  that  the  collector  was  a  competent  witness 
against  his  surety.   Tindal,  C.  J.,  in  delivering  the  judgment  of  the  court, 
said :  « In  all  the  cases  put  in  argument,  the  interest  of  the  witness  in  the 
event  of  the  suit  is  certain^  immediate^  and  necessary:  in  this  case,  a  judg- 

(a)  Or  to  this  efbct  (b)  Gilb.  Evid.  U)6, 107. 
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ment  against  the  defendant  would  not  have  any  certain,  iiniir;edLate,  or 
necessary  effect  on  the  interest  of  Bigg,  (the  collector ;)  on  the  contrary,  it 
may  never  have  any  effect  at  all."  Here,  Mytton  clearly  had  not  any'cer- 
tain  or  immediate  interest  in  the  event  of  the  suit :  he  had  not  instructed 
Turner  to  defend  the  action ;  nor  had  he  indemnified  hiin.  Mytton's 
liability  on  the  notes,  if  he  were  ever  liable  at  all,  would  not  be  varied  by 
a  vordict  for  the  defendant  in  this  action.  Assuming,  however,  that  he 
was  not  a  competent  witness  at  common  law,  theidifficulty  in  respect  of 
the  verdict  and  judgment  is  removed  by  the  3  &  4  W.  4,  c.  42,  s.  26, 
which  vrould  prevent  their  being  used  as  evidence  for  or  against  him,  at 
any  person  claiming  under  him,  on  a  future  occasion.  Or,  if  recourse 
must  be  had  to  Lord  Denman's  act,(a)  this  case  presents  the  very  diffi* 
culty  that  statute  *was  intended  to  meet :  and  it  is  quite  clear  that  r*5QQ 
Mytton  is  not  a  person  « in  whose  immediate  and  individual  ^ 
behalf"  this  action  is  defended,  so  as  to  bring  him  within  the  proviso  of 
that  act,  which  applies  only  to  one  immediately  and  directly  identified  ia 
point  of  interest  with  the  nominal  defendant. 

Sir  T,  WildBy  (with  whom  was  JE.  James^)  in  support  of  the  rule.  The 
defendant  pleads  that  he,  as  the  agent  of  Mytton,  and  by  his  direction  and 
authority,  took  the  notes  in  question  out  of  the  possession  of  the  plaintifT 
He  defends,  therefore,  upon  the  title  of  Mytton,  and  calls  Mytton  to  sup- 
port his  plea.  [Cresswell,  J.  Mytton  is  called  only  to  prove  that  which 
is  traversed — namely,  the  property.]  The  replication  puts  in  issue  the 
possession  of  Turner  as  Mytton's  agent.  A  mere  wrong-doer  cannot  set 
up  the  title  of  a  third  person.  [Cresswell,  J.  Clearly,  the  authority  of 
Turner,  as  agent  for  Mytton,  is  not  put  in  issue.]  Assuming,  then,  that 
the  defendant  stands  upon  the  right  of  property  in  Mytton,  if  the  plaintifi' 
recovers,  the  defendant  *may  either  deliver  up  the  notes  or  pay  r«K4A 
the  amount  of  damages.     [Maule,  J.     He  can  only  pay  the     ^ 

(a)  6  dc  7  Vict  c  85,  the  Ist  sectioriNof  which,  after  reciting  that  **  the  inquiry  after  truth 
in  courts  of  justice  is  often  obstructed  by  incapacities  created  by  the  present  law,  and  it  is  dcsi- 
nble  that  full  information  as  to  the  (acts  in  issue,  both  in  criminal  and  civil  cases,  should  be 
laid  before  the  persons  who  are  appointed  to  decide  upon  them,  and  that  such  persons  should 
exercise  their  judgment  on  the  credit  of  the  witnesses  adduced,  and  on  the  truth  of  their  testi* 
>iwoy ;"  enacts, «« that  no  person  oflered  as  a  witness  shall  hereafter  bo  excluded  by  reason  of 
lacapacity  from  crime  or  interest  from  giving  evidence,  either  in  person  or  by  deposition,  accord- 
ing to  the  practice  of  the  court,  on  the  trial  of  any  issue  joined,  or  of  any  matter  or  question 
or  on  any  inquiry  arising  in  any  suit,  action,  or  proceeding,  civil  or  criminal,  in  any  court,  or 
l^cfive  any  jodge,  jury,  sheriff,  coroner,  magistrate,  officer,  or  person  having,  by  law,  or  by  con- 
sent of  parties,  authority  to  hear,  receive,  and  examine  evidence ;  bat  that  every  person  so  oftered 
loay  and  shall  be  admitted  to  give  evidence  on  oath,  or  solemn  affirmation  in  those  cases  wherein 
formation  is  by  law  receivable,  notwithstanding  that  such  person  may  or  shall  have  an  interest 
in  the  matter  in  question,  or  in  the  event  of  the  trial  of  any  issue,  matter,  question,  or  inquiry, 
or  of  the  suit,  action,  or  proceeding  in  which  he  is  offered  as  a  witness,  and  notwithstanding  that 
•och  person  offered  as  a  witness  may  have  been  previously  convicted  of  any  crime  or  ofienoe : 
Provided,  that  this  act  shall  not  render  competent  any  party  to  any  suit,  action,  or  proceeding 
individually  named  in  the  record,  or  any  lessor  of  the  plaintiff)  or  tenant  of  premises  sought  io 
be  recovered  in  ejectment,  or  the  landlord  or  other  person  in  whose  right  any  defendant  in  reple- 
^i"!  may  make  cognisance,  or  any  person  in  whote  immediate  and  individual  behalf  any  action 
"lay  be  brought  or  defended,  either  wholly  or  in  part,  or  the  husband  or  wife  of  such  persona 
"■pectively,"  dtc 
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amount  of  damages.]    A  judgment  in  trover  vests  the  property  in  respect 
of  v^hich  the  action  is  brought,  in  the  party  against  whom  the  verdict  is 
obtained. (a)    [Maule,  J.     As  between  the  parties  to  the  record.]    And 
those  claiming  under  them.(&)    Here  the  witness  had  a  clear  interest  in 
preventing  the  plaintiff  from  recovering  in  this  action.     The  rule  is  not 
so  stringent  as  has  ^been  contended:  it  is  not  essential  that  the  benefit  to 
the  witness  be  certain  ;  it  is  enough  if  he  may  derive  advantage  in  a  given 
event.     In  The  King  v«  Williams^  9  B.  &  C.  549,  it  was  held,  that,  where 
justices  are  empowered  to  give  restitution  of  the  possession  of  lands 
entered  upon  by  force,  or  holden  by  force,  the  tenant  whose  land  has  been 
entered  upon  or  withholden  by  force,  is  not  a  competent  witness :  and 
Bayley,  J.,  said :  «  The  general  rule,  in  criminal  as  w^ell  as  civil  cases,  is; 
that  a  person  interested  in  the  event y  is  not  competent."    Mytton  stands 
much  in  the  same  situation  as  did  the  witness  in  Bell  v.  Smithy  5  B.  &C. 
188,  a  party  interested  in  the  policy  upon  which  the  action  was  brought. 
[TiNDAL,  C.  J.     Ward  v,  WUkinsony  4  B.  &  Aid.  410,  seems  to  come 
very  near  the  present  case.     There,  in  trover  by  A.  against  B.,  C.  was 
held  a  competent  witness  to  prove  property  in  himself.    Suppose  the  plain- 
tiff iails  in  this  action,  and  Turner  keeps  the  notes,  the  record  in  this 
action  will  not  enable  Mytton  to  recover  them.]    He  could  prove  that 
Turner  obtained  the  notes  at  the  police  office,  and  stated  that  he  would 
hold  them  on  behalf  of  his  client.     He  would  not  warrant  the  rerdict. 
*5411     [TiNDAL,  C.  J.     In  all  the  cases,  the  question  has  been  whether 
the  *verdict  and  judgment  in  the  particular  ^ ase  would  be  evi- 
dence for  or  against  the  witness  on  a  future  occasion.     If  it  would  not, 
his  evidence  is  unexceptionable.]     Here,  if  the  defendant  obtains  a  ver- 
dict upon  the  strength  of  Mytton's  title,  he  will  have  no  answer  to  an 
action  at  the  suit  of  Mytton  for  these  notes  ;  for,  it  is  a  clear  general  prin- 
ciple, that  a  party  who  professes  to  act  as  agent  for  another,  and,  as  such, 
acquires  property,  is  estopped  from  disputing  the  title  of  his  principal. 
There  are  many  cases  to  that  effect.     [Maule,  J.,  referred  to  Blakemon 
V.  The  Glamorgansldre  Canal  Companyy  2  C.,M.  &  R.  133,  5  Tyrwh.603, 
1  Gale,  Exeh.  78,  where,  in  an  action  brought  by  A.  and  B.  for  diverting 
water  from  their  works,  it  appeared  that  A.,  when  in  the  sole  possession 
of  the  same  works,  had  brought  an  action  for  a  similar  injury,  against  the 
same  defendants,  in  which  he  had  obtained  a  verdict  and  recovered  judg* 
ment  against  them ;  and  it  was  held  that  the  circumstance  of  B.'s  having 
been  examined  as  a  witness  in  the  former  action,  when  he  was  disinterested, 
did  not  render  such  verdict  and  judgment  inadmissible.]    There,  the  wit- 

• 

ness  was  not  interested  at  the  time  his  testimony  was  given.  This  question 
was  much  discussed  in  Doe  d.  Teynham  v.  Tyler y  6  Bingh.  390, 4  M.  &  P*  ^^» 
where  Tindal,  C.  J.,  in  delivering  the  judgment  of  the  court,  says- 

(a)  Vide6M.dc6.640,D. 

(6)  As  against  straDgers,  the  property  does  not,  even  after  jadgment.  Test  in  the  defendtni. 
vnth  relation  to  the  tonvenUm :  ptttrt,  whether  it  does  not  vest  absolutely  t^n  the  jadgoMSt 
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«  The  general  rule  upon  which  the  incompetency  of  witnesses  .is  founded, 
is  laid  down  by  Lord  Chief  Baron  Gilbert,  in  his  Law  of  Evidenrp,  4th 
edit.  p.  106,  in  these  terms  :  <  The  law  looks  upon  a  witness  as  interested, 
when  there  is  a  certain  benefit  or  disadvantage  to  the  witness  attending 
the  consequences  of  the  cause  one  way.'  Now,  this  benefit  may  arise  to 
the  witness  in  two  cases — first,  where  he  has  a  direct  and  immediate 
benefit  from  the  event  of  the  suit  itself;  and,  secondly,  where  he  may 
avail  himself  *of  the  benefit  of  the  verdict  in  support  of  his  claim  r»&4o 
in  a  future  action ;  and,  where  the  case  falls  within  the  first  descrip-  ^ 
tion,  in  which  the  interest  is  more  immediate  and  direct,  there  is  no  occa- 
sion to  have  recourse  to  the  second  principle,  where  the  interest  is  one 
degree  removed."  Here,  the  witness  was  manifestly  interested  in  pro- 
ducing a  result  that  would  enable  the  defendant,  his  agent,  to  keep  pos- 
session of  the  notes.  [Cresswell,  J.  The  record  in  this  action  would 
not  be  evidence  for  him  either  way.]  He  would  not  need  the  record  to 
enable  him  to  recover  them  from  Turner ;  a  verdict  for  Turner  to  a  cer- 
tainty would  prevent  him  from  disputing  Mytton's  title ;  whereas,  sup- 
posing a  verdict  to  pass  for  the  plaintiff.  Turner  might  set  up  Hearne's  title 
to  the  notes,  and  that  he  had  paid  him  the  amount  of  his  claim  thereon ; 
for.  Turner  would  then  be  in  the  situation  of  the  warehouseman  in  the 
case  of  Ogle  v.  Atkinson^  5  Taunt.  759, 1  Marsh.  323.  Mytton,  therefore, 
clearly  is  not  a  good  witness,  unless  his  competency  is  restored  by  one  of 
the  two  statutes  referred  to.  The  statute  3  &  4  W.  4,  c.  42,  is  out  of  the 
question.  In  the  case  of  an  action  by  Turner  against  Mytton  upon  the 
notes,  or  by  Mytton  against  Turner  to  recover  possession  of  them,  it  would 
be  enough  for  Mytton  to  show  Turner's  admission  at  the  police-oflSce  that 
he  took  possession  of  them  as  Mytton's  agent.  The  case  is  clearly  within 
the  exceptive  proviso  of  the  6  &  7  Vict.  c.  85,  s.  L  Turner  defends  upon 
the  title  of  Mytton.  The  words  of  the  act  are  not  confined  to  some  posi- 
tive engagement  or  legal  obligation  undertaken  by  the  party ;  it  is  enough 
if  the  defence  is,  in  truth,  made  for  the  benefit  of  the  witness.  The  fact 
of  Turner  having  procured  the  notes  as  Mytton's  attorney,  places  him, 
distinctly  and  beyond  all  question,  in  the  situation  of  a  person  defending 
the  action  on  the  immediate  and  individual  behalf  of  Mytton. 

•TiNDAL,  C.  J.  It  appears  to  me  that  the  objection  that  has  been  r^^^o 
urged  to  the  admissibility  of  Mytton's  evidence,  in  point  of  law,  ^ 
falls  to  the  ground  ;  for,  without  any  reference  to  the  6  &  7  Vict.  c.  85, 
but  upon  the  law  as  it  stood  before,  I  think  Mytton's  evidence  was  clearly 
admissible.  This  is  an  action  of  trover  brought  by  Hearne  against  Tur- 
ner to  recover  damages  for  the  conversion  of  two  promissory  notes.  The 
answer  substantially  set  up  by  Turner  is,  that  these  notes  were  the  property 
of  Mytton,  and  were  wrongfully  in  the  possession  of  Hearne,  and  that  he, 
Turner,  for  and  as  the  agent  of  Mytton,  took  them  oiit  of  Hearne's  pos- 
session. The  replication  is,  that  the  notes  were  the  property  of  Hearne, 
And  not  of  Mvtton.    So  that,  upon  the  issue,  the  sole  question  was, 
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•whether  the  promissory  notes  were  really  the  property  of  Hearne  or  the 
property  of  "Mytton.     Now,  the  only  ground  upon  which,  before  the  sta- 
tutes, an  objection  could  have  been  taken  to  the  admissibility  of  a  witness 
by  reason  of  interest,  was,  either  that  he  was  immediately  interested  in 
the  event  of  the  suit,  or  that  the  verdict  might  be  available  for  himself  in 
a  subsequent  action.     Let  us  see,  in  the  first  place,  how  far  Mytton  could 
have  any  immediate  interest  in  the  event  of  this  suit  between  Hearne  and 
Turner.     The  phrase  «« immediate  interest"  is  one  the  meaning  of  which 
is  now  well  ascertained.     For  example,  in  ejectment,  where  the  landlord 
is  let  in  to  defend,  he  is  tiot  at  liberty  to  call  the  tenant ;  for,  the  event  of 
the  suit  one  way  would  remove  him  from  the  possession  ;  therefore,  he  has 
an  immediate  interest  in  the  event.     So,  if  a  party  has  deposited  a  sum  of 
money  in  the  hands  of  a  third  person,  to  abide  the  event  of  the  suit,  his 
interest  is  immediate,  and  his  testimony  inadmissible.     The  cases  of  bail, 
and  of  wagers  upon  the  event  of  a  suit,  are  also  instances  to  exemplify 
the  rule  ;  and  this  is  the  extent  to  which  it  has  been  carried.     Then, 
*5441     ^°"1^  Mytton  derive  *any  benefit  from  the  verdict  ?     All  that  can 
be  said  is,  that  he  might  be  better  off,  if  a  verdict  was  found  for 
the  defendant  ;  not  that  his  legal  rights  would  be  at  all  varied  by  such  a 
result ;  for,  if  Hearne  were  to  recover  in  this  action  against  Turner,  such 
recovery  would  not  prevent  Mytton  from  asserting  any  legal  right  he  might 
have  to  recover  the  notes  from  Hearne  ;  and,  on  the  other  hand,  if  Turner 
succeeds  in  this  action,  Mytton  can  only  recover  the  notes  from  him  by 
action  :  and,  if  it  be  said  that  Turner  has  estopped  himself  from  denying 
Mytton's  title,  by  the  evidence  he  has  given,  that  the  notes  came  to  his 
possession  as  the  agent  of  Mytton,  that  o.nly  proves  that  Mytton  would  be 
entitled  to  recover  them  as  against  Turner,  without  any  reference  to  the 
event  of  this  suit.     That  ground  of  objection  failing,  the  next  question  is 
whether  the  verdict  and  judgment  in  this  suit  would  be  evidence  for  or 
against  Mytton  upon  another  occasion.     I  do  not  understand  that  point 
to  have  been  much  pressed ;  and  it  is  clearly  untenable.     Mytton  is  neither 
party  nor  privy  to  the  suit ;  and,  if  it  w^ere  necessary  to  refer  to  it,  the 
statute  3  &  4  W.  4,  c.  42,  ss.  26,  27,  removes  the  objection,  by  providing 
that  the  verdict  and  judgment  shall  not  be  admissible  in  evidence  for  or 
against  the  witness  or  any  one  claiming  under  him. 

Maule,  J.  The  question  of  admissibility  or  non-admissibility  of  a 
witness,  is  often  one  of  considerable  nicety  and  difficulty.  The  object  of 
Lord  Denman's  act  was,  partly  to  remove  objections,  and  partly  to  obviate 
those  doubts  and  difficulties.  I  am  not  very  willing  to  enter  into  the  dis- 
cussion as  to  the  admissibility  of  this  particular  witness  at  common  law. 
I  think  he  was  admissible.  To  render  him  inadmissible  at  common  law, 
the  witness  must  be  so  circumstanced  that  the  record  might  be  evidence 
*5451  ^^^  ^^  against  him  on  another  occasion,  *(and  this  ground  is  re- 
moved  by  the  statute  3  &  4  W.  4,  c.  42,)  or  he  must  have  a  direct 
and  immediate  interest  in  the  event  of  the  suit.    Here,  Mytton  standi 
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thus  :  whether  the  plaintiff  Hearue,  or  the  defendant  Turner,  or  any  one 
else,  sues  him  on  the  notes  in  question,  he  will  be  liable,  notwithstanding^^ 
the  verdict  in  the  present  case,  provided  the  party  so  suing  can  show  cir- 
cumstances entitling  him  to  recover.  There  is  a  case  of  Grylls  v.  Davies^ 
2  B.  &  Ad.  514,  which  has  not  been  adverted  to  at  the  bar,  but  which 
seems  to  me  to  be  material.  There,  the  servant  of  a  party  who  had  been 
bargaining  for  the  purchase  of  a  chattel,  came  to  the  owner,  and  said  that 
his  master  desired  to  look  at  it,  and  would  keep  it  if  approved:  the  chat- 
tel was  in  consequence  delivered  to  the  servant,  but  was  neither  purchased 
nor  returned.  An  action  of  trover  was  brought  against  the  servant,  who 
called  his  master  as  a  witness :  and  the  court  held,  upon  a  motion  for  a 
new  trial  on  the  ground  of  the  improper  reception  of  his  evidence,  that  the 
witness  was  admissible.  Therefore  I  think  there  are  strong  grounds  for 
being  of  opinion  that  the  witness  Mytton  was  admissible  at  common  law. 
But  I  will  not  further  discuss  that  question.  It  is  properly  conceded  that 
the  statute  6  &  7  Vict.  c.  85,  is  an  answer  to  the  objection,  unless  Mytton 
comes  within  this  description  of  a  party  on  whose  immediate  behalf  the 
action  was  defended.  So  far  as  regards  his  defence  to  this  action,  the 
defendant  Turner  would  have  been  in  precisely  the  same  situation  if  Myt- 
ton had  been  dead  :  the  record,  therefore,  does^not  show  that  Mytton  was 
a  person  on  whose  immediate  behalf  the  action  was  defended.  It  might, 
however,  have  been  shown  on  the  evidence.  If  on  the  voir  dire  Mytton 
had  said,  «!  directed  Turner  toobtain  possession  of  the  notes  for  me,  and 
agreed  to  indemnify  him  *against  the  consequences  of  any  action  r*^^^ 
that  might  be  brought  against  him  for  so  doing,"  then  he  would 
have  been  the  person  on  whose  immediate  behalf  the  action  was  defended. 
It  appeared,  however,  that  Mytton  had  nothing  whatever  to  do  with  the 
defence.  He  is  therefore  clearly  not  within  the  exception  in  the  late  sta- 
tute ;  and,  if  so,  it  is  conceded,  and  indeed  it  could  not  be  denied,  that, 
assuming  him  to  have  been  incompetent  at  common  law,  he  would  be  ren- 
dered competent  by  that  act. 

Cresswell,  J.  I  am  of  the  same  opinion.  Without  meaning  to  ex- 
press the  slightest  doubt  as  to  the  propriety  of  the  opinion  expressed  by  my 
lord  and  by  my  brother  Maule,  that  Mytton  was  an  admissible  witness  at 
common  law, or  at  all  events  rendered  so,  by  the  3  &4W.4,  c.  42,  ss.  26,27, 
I  think  it  sufficient  to  say  that  Lord  Denman's  act  entirely  removes  all 
pretence  for  the  rejection  of  his  evidence.  Bell  v.  Smith  is  a  totally  dif- 
ferent case.  There,  the  policy  was  effected  in  the  names  of  the  plaintiffs, 
as  agents  for  A.,  B.,  C,  and  D.,  and  for  their  sole  use  and  benefit.  A., 
being  called  as  a  witness  for  the  plaintiffs,  was  objected  to,  and  thereupon 
they  gave  in  evidence  a  deed-poll,  executed  by  A.  before  the  commence- 
ment of  the  action,  whereby  he  released  to  the  plaintiffs  all  actions  which 
he  might  have  by  reason  of  the  policy,  or  for  any  moneys  to  be  recovered 
by  them  from  the  underwriters :  they  also  gave  in  evidence  an  indenture, 
executed  bv  A.  after  the  commencement  of  the  action,  whereby — after 

2f2 
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reciting  that  the  plaintifTs  had  efiected  the  policy,  that  A.,  B.,  C,  and  D. 
were  the  persons  interested ,  that  actions  had  been  commenced  in  the  names 
of  the  plaintiffs,  and  that,  they  being  desirous  of  an  indemnity  against  the 
costs,  the  court  of  Common  Pleas  had  ordered  A.,  B.,  C,  and  D.  to  indem- 

*fi47i  ^^^y^  ^"^  ^^^^  ^'  ^"^  ^'  ^^^  agreed  to  do  it — A.,  B.,  C,  and  D.,  in 
-I  consideration  thereof,  and  of  IO5.,  assigned  to  L.  and  R.  all  their 
interest  in  the  policy,  and  all  benefit  to  be  derived  therefrom,  and  all 
moneys  to  be  recovered  in  the  said  actions,  to  and  for  their  own  exclusive 
use  and  benefit.  And  the  court  held  that  A.  ^vvas,  at  all  events,  still  liable 
to  the  attorney  employed  to  bring  the  action,  and  therefore  incompetenf. 
That  is  the  whole  effect  of  that  case.  The  observations  of  my  brother 
Maule  upon  this  point  appear  to  me  to  be  unanswerable.  Mytton  is  not 
shown  to  be  the  person  on.  whose  immediate  behalf  this  action  is  de- 
fended. 

Erle,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged.  It 
appears  to  me  that  Mytton  was  a  competent  witness,  and,  as  far  as  I  can 
discover,  competent  at  common  law.  If  this  action  had  been  brought  for 
an  ordinary  chattel,  it  is  quite  clear  that  the  witness  would  have  been 
competent ;  and  I  do  not  conceive  that  the  case  is  at  all  varied  by  the 
circumstance  of  the  subject-matter  of  the  action  being  negotiable  securi- 
ties. At  all  events,  it  appearing  on  the  voir  dire  that  the  action  was  not 
defended  on  the  immediate  behalf  of  Mytton,  he  was,  if  otherwise  incom 
petent,  rendered  competent  by  the  6  &  7  Vict.  c.  85. 

Rule  discharged. 


*648]  nVADE  V.  SIMEON.     Jan.  21. 

In  aasumpflit,  the  declaration  stated  that  the  plaintiff  had  brought  an  action  againat  the  defend- 
ant in  the  Exchequer,  to  recover  certain  moneys,  that  the  defendant  had  pleaded  varioof 
pleas,  on  which  issues  in  fact  had  been  joined,  which  were  about  to  be  tried,  and  that,  in 
consideration  that  the  plaintiff  would  forbear  proceeding  in  that  action  until  a  certain  day, 
the  plaintiff  promised  on  that  day  to  pay  the  amount,  but  that  ho  made  default,  Sec 

Plea,  that  the  plaintiff  never  had  any  cause  of  action  against  the  defendant  in  respect  of  the 
subject-matter  of  the  action  in  the  Exchequer,  which  he,  the  plaintiff,  at  the  time  of  ibe 
commencement  of  the  said  action,  and  thence  until  and  at  the  time  of  the  making  of  the  pro- 
mise, well  knew : — 

Htldf  sufficient,  on  general  demurrer. 

AVhether  it  would  have  been  a  good  plea,  if  specially  demurred  to  for  not  distinctly  averring 
that  the  plaintiff  must  have  failed  in  the  former  action,  or  on  the  ground  that  it  amounted  to 
non  assumpsit^~9t4tfr«. 

A  further  plea  set  forth  a  judge's  order  for  staying  the  proceedings  in  the  action  in  the  Exche- 
quer, on  payment  of  the  money  on  the  day  appointed,  and  that,  in  default  of  payment,  tbt 
plaintiff  should  be  at  liberty  to  sign  judgment  and  issue  execution  for  debt  and  costs ;  ana 
averred  that  the  promise  declared  on  was  a  promise  deduced  and  implied  from  the  obtaining 
and  making  that  order,  and  that  the  order  had  been  subsequently  set  aside  by  a  rule  of  ^^ 
court  of  Exchequer  : — Held,  bad,  on  special  demurrer,  as  amounting  to  non  assumpsit 


Assumpsit.     The  first  count  of  the  declaration  stated,  that,  before 
at  the  *ime  of  the  making  of  the  promise  thereinafter  next  mentioned,  an 
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action  on  promises  had  been  commenced  and  prosecuted  by,  and  at  the 
suit  of  the  plaintiff  against  the  defendant,  in  the  court  of  Exchequer,  that 
the  plaintiff  had  declared  in  the  said  action  against  the  defendant  for  the 
non-performance  by  the  defendant  of  certain  promises  in  the  declaration 
alleged  to  have  been  made  by  the  defendant  to  the  plaintiff  for  the  pay- 
ment by  the  defendant  to  the  plaintiff,  of  two  sums,  one  amounting  to 
1300/.,  and  the  other  amounting  to  700/.,  and  the  said  action  was  so 
commenced  and  prosecuted,  and  the  defendant  declared  therein  as  afore- 
said, for  the  recovery  of  these  sums  and  the  damages  by  him  sustained 
By  the  non-performance  by  the  defendant  of  his  promises  in  respect  of 
the  same,  parcel  of  such  damages,  being  interest  upon  the  said  sum  of 
1300/.  from  the  25th  of  May,  1840,  until  payment  of  •the  said  r»549 
sum  of  1300/.,  and  other  parcel  of  such  damages  being  interest 
upon  the  said  sum  of  700/.  from  the  4th  of  July,  1840,  until  payment 
of  the  said  sum  of  700/.;  that,  before  and  at  the  time  of  the  making  of 
the  promise  of  the  defendant  thereafter  mentioned,  the  defendant  had 
pleaded  divers  pleas  to  the  said  declaration,  and  divers  issues  had  been, 
and  were  joined  between  the  plaintiff  and  the  defendant  in  the  said  ac- 
tion, and  the  plaintiff  had  given  due  notice  for  the  trial  of  the  same,  and 
the  same  were  about  to  be  tried  at,  &c.,  and  the  plaintiff  had,  according 
to  the  course  and  practice  of  the  said  court,  duly  entered  the  nisi  prius 
record  in  the  said  action  for  the  said  trial,  and  the  said  trial  was  duly 
appointed  and  fixed  to  take  place  on  the  7th  of  December,  1844,  and  the 
same  would  have  taken  place  had  it  not  been  for  the  promise  of  the  de- 
fendant as  thereinafter  mentioned ;  that,  before  and  at  the  time  of  the 
making  of  the  promise  of  the  defendant  as  thereinafter  mentioned,  the 
plaintiff  had  been  put  to,  and  incurred  divers  costs  and  charges  amount- 
ing, to  wit,  to  300/.,  in  and  about  the  said  action ;  that,  before  and  at 
the  time  of  the  making  of  the  defendant's  promise  thereafter  mentioned, 
the  defendant  had,  to  wit,  on  the  3d  of  December,  1844,  caused  the  plain- 
tiff to  be  served  with  a  notice  that  the  defendant  would  apply  to  and  move 
her  majesty's  high  court  of  Chancery,  for  an  injunction  by  that  court  to 
restrain  the  plaintiff  from  issuing  execution  in  the  said  action  on  any 
judgment  obtained  by  him,  in  case  the  plaintiff  should  obtain  such  judg- 
ment ;  that  thereupon,  to  wit,  on  the  6th  of  December,  1844,  being  the 
day  next  before  the  day  when  the  said  trial  was  so  appointed  and  fixed 
to  take  place  as  aforesaid,  in  consideration  that  the  plaintiff  would  forbear 
prosecuting  and  would  stay  all  proceedings  in  the  said  action  until  and 
upon  the  14th  of  December,  1844,  save  and  except  the  taxation  of  the 
said  costs  and  charges,  and  the  obtaining  and  drawing  up  of  an  order 
therein  as  thereinafter  mentioned,  he  the  defendant  '^promised  the  r*55Q 
plaintiff  that  he  the  defendant  would  on  that  day  pay  him  the 
said  sums  of  1300/.  and  700/.,  and  interest  thereon  respectively  as  afore- 
said, together  with  the  said  costs  and  charges,  to  be  taxed,  and  that,  in 
the  event  of  the  defendant's  not  paying  the  same,  the  defendant  would 
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suffer,  and  the  plaintiff  should  be  at  liberty  to  sign  judgment  ia  the  said 
action,  and  that  a  judge's  order  should  and  might  be  obtained  and  drawn 
up  in  the  said  action,  to  secure  such  payment,  and  that  the  said  notice 
and  the  said  application  to,  and  motion  in  the  said  court   of  Chancery, 
should  be  abandoned  :  Averment,  that  the  plaintiff,  confiding  in  the  said 
promise  of  the  defendant,  then,  to  wit,  on  the  6th  of  December,  1844, 
"withdrew  the  said  record,  and  forbore  prosecuting,  and  stayed  all  further 
proceedings  in  the  said  action  until  and  upon  the  said  14th  of  December, 
1844,  save  and  except  the  taxation  of  the  said  costs  and  charges,  and  the 
obtaining  and  drawing  up  of  the  said  order  to  be  so  obtained  and  drawn 
up  as  aforesaid,  and,  save  and  except  as  aforesaid,  the  plaintiff  had  from 
thence  continually  forborne  to  prosecute,  and  had  stayed  all  further  pro- 
ceedings in  the  said  action  ;  that,  after  the  making  of  the  said  promise, 
and  before  the  said  14th  of  December,  1844,  to  wit,  on  the  11th  of  De- 
cember, 1844,  the  costs  and  charges  of  the  plaintiff  which  he  had  been 
put  to  and  incurred  in  and  about  the  said  action,  and  which  the  defend- 
ant promised  to  pay  as  aforesaid,  were  duly  taxed  at  81/.  1*.  lOi.,  where- 
of the  defendant  then  had  notice  ;  and  that,  although  the  said  14th  of 
December,  1844,  had  elapsed  before  the  commencement  of  the  suit,  and 
although  the  said  interest  so  promised  to  be  paid  as  aforesaid  on  the  said 
14th  of  December,  1844,  amounted  to  a  large  sum,  to  wit,  451/.  13^.  3d., 
yet  the  defendant,  although  often  requested  by  the  plaintiff  so  to  do,  had 
not  as  yet  paid  the  plaintiff  the  said  sum  of  1300/.,  and  700/.,  and  the 
"^5511     ^^^^  interest  amounting  to  451/.  13^.  3e/.,  and  tlie  said  *costs  and 
charges  amounting  to,  and  so  taxed  at  81/.  13s.  lOd.  as  aforesaid, 
or  either  of  them,  or  any  part  thereof,  and  the  same  remained  wholly  due 
and  unpaid  to  the  plaintiff;  that  the  defendant  did  not  nor  would  suffer 
or  permit  the  plaintiff  to  sign,  and  afterwards,  and  after  the  said  14th  of 
December,  1844,  to  wit,  on,  &c.,  and  from  thenceforward  wholly  hin- 
dered and  prevented  the  plaintiff  from  signing  judgment  in  the  said  ac- 
tion ;  that  the  defendant  afterwards,  to  wit,  on  the  27th  of  January,  1845, 
obtained  a  rule  and  order  of  the  said  court  for  setting  aside  a  certain 
order  before  then,  to  wit,  on  the  6th  of  December,  1844,  made  by 
Alderson,  B.,  and  drawn  up  in  pursuance  of  the  said  promise,  and 
according  to  the  same ;  and  that  by  means  of  the  premises  the  plaintiff 
had  been  delayed  in,  and  hindered  and  prevented  from  recovering  the 
said  sums  and   moneys  so   promised  by  the   defendant  to  be   paid  as 
aforesaid. 

There  was  also  a  count  upon  an  account  stated. 

Fourth  plea, — to  the  first  count, — that  the  plaintiff  never  had  any  cause 
of  action  against  the  defendant  in  respect  of  the  subject-matter  of  the 
action  in  the  court  of  Exchequer  in  that  count  mentioned ;  which  he,  the 
plaintiff,  at  the  time  of  the  commencement  of  the  action,  and  thence  until 
and  at  the  time  of  the  making  of  the  promise  in  the  said  first  count  men 
tioned,  well  knew — verification. 
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• 

Seventh  plea, — ^to  both  counts, — that  the  action  in  the  first  coun    men 
tioned  was  broQght  in  respect  of  two  checks,  one  for  1300/.,  and  the  othe 
jor  700/.,  and  that,  after  the  nisi  prius  record  in  that  count  mentioned  hao 
been  entered,  to  wit,  on,  &c.,  the  defendant,  with  the  consent  of  the  plain- 
tiff, obtained  an  order  in  the  said  cause  in  that  count  mentioned,  to  be, 
and  the  same  was,  made  by  Alderson,  B.,  which  order  was,  and  is  as 
follows,  that  is  to  say :  <<  Wade  v.  Simeon.     Upon  hearing  the  attorneys  oi 
agents  on  both  sides,  and  by  consent,  I  do  *order,  that,  upon     r^f^r^.y 
payment  of  2000/.,  and  interest  on  the  two  checks,  from  the  date     ^ 
thereof  until  payment,  the  debt  due  from  the  defendant  to  the  plaintiff  fo 
which  this  action  is  brought,  together  with  costs,  to  be  taxed  rvlC  pait 
on  or  before  the  14th  of  December  instant,  all  further  proceedings  in  th 
cause  be  stayed ;  and  I  further  order,  that,  in  case  default  be  made  il 
payment  as  aforesaid,  the  plaintiff  shall  be  at  liberty  to  sign  final  judg 
ment,  and  issue  execution  for  the  whole  amount  remaining  unpaid  at  the 
time   of  such  default,  with  costs  of  judgment  and  execution,  sheriff* 
poundage,  officers'  fees,  and  all  other  incidental  expenses,  whether  t 
fi*/a.  or  ca.  sa.    Dated,"  &c.:  that  the  promise  in  the  said  first  count 
mentioned — ^that  the  defendant  would,  on  the  said  14th  of  December,  pay 
to  the  plaintiff  the  said  sums  of  1300/.  and  700/.  and  interest  thereon 
respectively  as  aforesaid,  together  with  the  said  costs  and  charges,  to  be 
.  taxed,  and  that,  in  the  event  of  the  defendant's  not  paying  the  same,  the 
defendant  would  suffer,  and  the  plaintiff  should  be  at  liberty  to  sign  judg> 
ment  in  the  said  action, — was  a  promise  deduced  and  implied  from  the 
obtaining  and  the  making  of  the  said  order  as  aforesaid,  and  was  thereby, 
and  in  no  other  way  made  to  the  plaintifi*  as  in  the  said  count  alleged : 
that  the  promise  in  the  second  count  mentioned  was  a  promise  deduced 
and  implied  from  the  obtaining  and  making  of  the  said  order  therein 
before  mentioned,  and  from  the  ascertaining,  by  taxation,  of  the  amoun 
of  the  costs  to  be  paid  pursuant  to  the  said  order,  and  was  thereby,  anc 
in  no  other  way  made  to  the  plaintiff  as  in  the  said  second  count  alleged : 
that,  after  the  making  of  the  said  order,  and  before  the  time  thereby  ap* 
pointed  for  payment,  to  wit,  on  the  13th  of  December,  the  defendant  ob 
tained  from  Parke,  B.,  a  suminons  in  the  said  cause,  which  summoi. 
Was  and  is  as  follows,  that  is  to  say,  &c.,  [setting  out  a  summons,  return 
able  on  the  following  day,  *calling  on  the  plaintiff  to  show  cause     r«550 
why  the  order  of  Alderson,  B.,  should  not  be  set  aside,  upon     ^ 
payment  into  court  of  the  principal  and  interest  for  which  the  action  was 
brought,  and  the  defendant  let  in  to  try,  upon  terms,  and  why  the  pro- 
ceeding should  not  in  the  mean  time  be  stayed,  or  why  all  further  pro 
ceedings  should  not  be  stayed  until  the  5th  day  of  the  then  next  term,]— • 
ft  copy  of  which  summons  was,  on  the  day  last-mentioned,  duly  served* 
according  to  the  practice  of  the  said  court,  upon  the  plaintifi":  that,  after 
^e  servicijs  of  the  said  summons,  and  before  default  had  been  made  in 
payment  according  to  the  terms  of  the  said  order  of  Alderson,  B.,  to  wit^ 
VOL.  n.  44 
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;>Ei  the  14th  of  December,  it  was  agreed  between  the  plaintiff  and  the 
detendant  that  Parke,  B.,  should  make,  and  he  did  then,  to  wit,  on  the 
dav  last  aforesaid,  make,  by  consent  of  the  plaintiff  and  the  defendant,  an 
order  in  the  said  cause  [adjourning  the  summons  of  the  13th  of  Decern* 
ber  to  the  17th] — a  copy  of  which  last-mentioned  order  was,  before  any 
default  had  been  made  in  payment  as  aforesaid,  to  wit,  on,  &c.,  duly 
served  on  the  plaintiff,  according  to  the  practice  of  the  siiid  court :  that 
afterwards,  to  wit,  on  the  17th  of  December,  the  subject-matter  of  the 
last-mentioned  summons  was  heard  at  chambers  by  Rolfe,  B.,  and  there- 
upon afterwards,  to  wit,  on  the  18th  of  December,  Rolfe,  B.,  did  make 
an  order  in  the  said  cause  as  follows,  that  is  to  say : — (<  Wade  v«  SiTneoh, 
Upon  hearing  counsel  on  both  sides,  and  upon  reading  the  several  affida- 
vits, &c.,  I  do  order,  that,  upon  the  defendant's  undertaking  to  pay  to 
the  plaintiff  interest  on  the  sum  of '2400/.  from  the  14th  instant,  at  bLper 
cent.y  if  the  plaintiff  shall  eventually  become  entitled  to  that  sum,  and 
provided  the  defendant  pays  into  court  2500Z.  on  or  before  the  23d  in- 
stant, all  further  proceedings  in  this  cause  shall  be  stayed  till  the  fourth 
day  of  next  term.     I  further  order,  that,  if  such  money  is  not  so  paid,  the 
*5541     su'^^oQS  *dated  the  13th  of  December  instant,  be  dismissed  with 
costs,  to  be  taxed  by  the  master,  and  paid  by  the  defendant  to  the 
plaintiff,  his  attorney  or  agent.     Dated,  &c." — a  copy  of  which  last-men- 
tioned order  was,  on  the  day  last  aforesaid,  served  on  the  plaintiff  accord- 
ing to  the  practice  of  the  said  court,  and  the  defendant,  on  the  same  day, 
did  undertake  to  pay  interest  to  the  plaintiff  according  to  the  said  order ; 
of  which  several  premises  the  plaintiff  on  the  day  aforesaid  had  notice : 
that,  on  the  21st  of  December,  the  defendant  did  duly  pay  into  the  said 
court  2500/.,  according  to  the  last-mentioned  order :  that,  afterwards,  to 
wit,  on  the  fourth  day  of  the  term  next  following  the  last-mentioned  order, 
to  wit,  on,  &c.,  the  said  court  of  Exchequer  made  a  rule  in  the  said  cause, 
which  rule  was  and  is  as  follows,  that  is  to  say  [setting  out  a  rule  calling 
upon  the  plaintiff  to  show  cause  why  the  order  of  Alderson,  B.,  of  the 
6th  of  December,  should  not  be  set  aside,  upon  such  terms  as  the  cour^ 
should  direct] — a  copy  of  which  rule  afterwards,  to  wit,  on  the  day  last 
aforesaid,  was  duly  served  on  the  plaintiff;  which  rule  was  returned  to 
show  cause  before  the  commencement  of  this  suit :  that  afterwards,  to 
wit,  on  the  27th  of  January,  1845,  to  wit,  before  the  commencement  of 
this  suit,  the  said  rule  came  on  to  be  heard  before  the  said  court  of  Ex- 
chequer. &c.,  whereupon  the  said  court  made  a  rule — being  the  rule  in 
the  said  count  mentioned — that  the  order  of  Alderson,  B.,  made  in  this 
cause  on  the  6th  of  December  then  last,  should  be  set  aside ;  that  the 
plaintiff  should  oroceed  to  the  trial  of  this  cause,  and,  in  the  event  of  his 
obtaining  a  verdict,  mat  he  should  be  at  liberty  to  enter  up  judgment 
thereon  as  of  the  tinic  Le  would  have  been  entitled  to  enter  up  the  same 
under  the  said  order,  had  not  the  same  been  thereby  set  aside^  that  the 
money  paid  into  court  by  the  defendant,  on  the  21st  of  December,  1844| 
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should  remain  therein  to  abide  the  event  'of  the  trial;  that,  in  case  r*f^p.n 
the  plaintiff  should  ultimately  be  entitled  to  recover  and  receive 
the  same,  he  should  be  entitled  to  charge  the  defendant  with  interest  at 
5  per  cent,  from  the  time  it  was  so  paid  in ;  and  that  the  defendant  should 
paj  to  the  plaintiff  the  costs  of  that  rule,  and  of  the  said  order,  and  of, 
and  incidental  to,  restoring  the  cause  to  the  position  in  which  it  stood  at 
the  time  of  the  date  thereof — a  copy  of  which  rule  was,  to  wit,  on  the  day 
last  aforesaid,  duly  served  on  the  plaintiff  according  to  the  practice  of  the 
said  court :  that  the  costs  provided  by  the  last- mentioned  rule  to  be  paid 
by  the  defendant  to  the  plaintiff  were  afterwards,  to  wit,  on  the  day  last 
aforesaid,  taxed  by  one  of  the  masters  at  62/.  12s.  6rf.,  and  were  after- 
wards, to  wit,  on  the  day  last  aforesaid,  paid  by  the  defendant  to,  and 
received  by  the  plaintiff:  that  the  said  cause  was  still  depending  in  the 
said  court ;  and  that  the  plaintiff,  of  his  own  default,  had  never  proceeded 
to  the  trial  thereof  pursuant  to  the  terms  of  the  last-mentioned  rule — 
verification. 

Special  demurrer  to  the  fourth  plea,  assigning  fpr  causes,  that  it  does 
not  confess  and  avoid,  or  traverse,  or  deny,  any  of  the  matters  in  the  first 
count  alleged ;  that  the  matter  pleaded  afibrds  no  defence  to  the  cause  of 
action  in  that  count  mentioned ;  that  the  plea  sets  up  as  a  defence  imma- 
terial matter ;  that  the  plea  does  not  allege  or  show  that  the  defendant, 
before  or  at  the  time  of  the  making  of  the  promise,  was  not  aware  that 
the  plaintiff  had  no  cause  for  the  said  action,  nor  does  it  allege  or  show 
that  the  plaintiff  concealed  any  thing  from  the  defendant ;  that  it  is  ambi- 
guous and  uncertain  what  is  meant  by  the  allegation  in  the  plea  that  the 
plaintiff  never  had  any  cause  of  action  against  the  defendant  in  respect 
of  the  subject-matter  of  the  said  action  ;  that  the  plea  does  not  exclude 
all  other  consideration  for  the  promise  in  the  said  count  men-  r«p:r^ 
tioned ;  *that  it  is  ambiguous,  and  uncertain  from  the  plea,  what  *- 
is  the  real  defence  the  defendant  intends  setting  up  thereby  ;  and  that  the 
plea  should  have  concluded  to  the  country. 

Special  demurrer  to  the  seventh  plea,  assigning  for  causes,  that  it  does 
not  confess  and  avoid,  or  traverse,  or  deny,  the  promises  in  the  declaration 
mentioned ;  that  the  plea  is  insufficient,  as  being  an  argumentative  tra- 
verse and  denial  of  the  defendant's  having  made  the  promises  mentioned 
in  the  declaration ;  that  it  is  insufficient  as  amounting  to  a  plea  of  non 
assumpsit  to  the  first  count ;  that  it  is  insufficient  as  amounting  to  a  plea 
of  non  assumpsit  to  the  last  count ;  that  the  plea  should  have  concluded 
to  the  country ;  that  the  plea  professes  to  answer  the  whole  of  the  promise 
in  the  first  count,  but  only  answers  part  of  such  promise ;  that  it  is  not 
possible  that  such  promises  as  those  in  the  declaration  alleged  could  be 
deduced  and  implied  from  the  facts  in  the  plea  alleged ;  that  the  plea  is 
bad  for  duplicity,  in  first  denying  the  promises  to  have  been  made  as 
alleged  ip  the  declaration,  and  afterwards  stating  that  they  were  rescinded; 
that  it  is  ambiguous,  and  uncertain,  from  the  introductory  part  of  the 
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plea,  whether  the  same  is  pleaded  to  the  whole  of  the  declaration,  or  onlj 
tr-  the  first  count ;  that,  if  the  same  be  taken  as  pleaded  to  the  first  count, 
the  same  is  insufficient  as  attempting  afterwards  to  answer  the  cause  of 
•  ction  in  the  last  count  mentioned ;  that  it  is  insufficient  as  showing  that 
the  court  of  Exchequer,  without  any  power,  authority,  or  jurisaiction 
whatsoever,  and  without  any  consent  on  the  plaintifPs  part,  revoked  and 
rescinded  the  promises  in  the  declaration  mentioned ;  and  that,  though  it 
may  confess  the  promises  to  have  been  made,  it  does  not  show  any  thing 
to  avoid,  discharge,  release,  or  satisfy  the  causes  of  action  in  the  declara- 
tion mentioned. 

■ 

The  defendant  joined  in  demurrer. 
*5571         *Channellj  Serjt.,  in  support  of  the  demurrers.     The  promise 
alleged  in  the  declaration  consists  of  four  parts — first,  that  the 
defendant  would  pay  to  the  plaintifi"  1300/.  and  700/.,  with  interest  and 
costs,  on  the  14th  of  December,  1844 — secondly,  that,  in  the  event  of  his 
not  paying  the  same,  he  would  suffer  judgment — thirdly,  that  a  judge,s 
order  should  be  obtained  by  consent — fourthly,  that  the  motion  in  Chan- 
cery, of  which  notice  had  been  given,  should  be  abandoned.    The  breach 
assigned  in  the  first  count  is,  the  non-payment  of  the  money  and  costs  on 
the  day  appointed.     To  this  the  fourth  plea  affords  no  answer.     In  Long- 
ridge  V.  Dorvilley  5  B.  &  Aid.  117,  it  was  held  that  the  giving  up  of  a 
suit  instituted  to  try  a  question  respecting  which  the  law  was  doubtful,(a) 
was  a  good  consideration  for  a  promise  to  pay  a  stipulated  sum ;  and, 
therefore,  where  a  ship,  having  on  board  a  pilot  required  by  law,  ran  foul 
of  another  vessel,  and  proceedings  were  instituted  by  the  owners  of  the 
latter  to  compel  the  owners  of  the  former  to  make  good  the  damage,  and 
the  former  vessel  was  detained  until  bail  was  given,  and,  pending  such 
proceedings,  the  agents  of  the  owners  of  the  vessel  damaged  agreed,  on 
the  owners  of  the  damaged  vessel  renouncing  all  claims  on  the  other  ves- 
sel, and  on  their  proving  the  amount  of  the  damage  done,  to  indemnify 
them*,  and  to  pay  a  stipulated  sum  by  way  of  damages ;  it  was  held,  that, 
there  being  contradictory  decisions  as  to  the  point  whether  ship-owners 
were  liable  for  an  injury  done  while  their  ship  was  under  the  control  of 
the  pilot  required  by  law,  there  was  a  sufficient  consideration  to  sustain 
the  promise,  made  by  the  agents  of  the  owners  of  the  detained  vessel,  to 
pay  the  stipulated  damages.     [Tindal,  C.  J.     That  was  the  case  of  a 
,p.p.«n     relinquishment  of  a  doubtful  claim.(a)     The  present  •case  is  more 
■'     like  that  put  in  1  Roll.  Abr.  fo.  26,  pi.  39.     «*  Si  A.  fait  un  void 
assumpsit  a  B.,  et  puis  un  estranger  vient  al  B.,  et  in  consideration  que 
B.  relinquera  I'assumpsit  fait  a  luy  per  A.,  il  assume  a  paier  a  luy  10/., 
ceo  n'est  bon  consideration  a  luy  charger,  par  ceo  que  le  primer  assumpsit 
fuit  void."]  (6)     The  plea  does.not  allege  that  the  defendant  knew,  at  the 

(a)  Vide  post,  560  (a). 

(6)  Mwh.  14  Jac,  en  brief  terror  al  Serjeant* s  Inn,  enter  Barnard  4"  Simont,  mist  f* 
yiUkafn,et  agree  per  curiam,  (translated,  1  Vin.  Abr.  312,  pi.  39.) 
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time  he  made  the  promise,  that  the  plaintiflf  had  no  cause  of  action ;  and 
there  is  no  allegation  of  fraud.  [Tindal,  C.J.  It  states  that  there  never 
ijiras  any  cause  of  action,  and  that  the  plaintiflf  knew  it.]  At  all  events, 
the  defendant  was  relieved  from  the  threatened  proceedings  in  Chan- 
cery. The  plea  does  not,  in  distinct  terms,  negative  any  other  con- 
sideration for  the  promise.  It  is  in  effect  an  informal  plea  of  non  as* 
sumpsit.  [TiNDAL,  C.  J.  That  is  not  pointed  out  as  a  ground  of 
demurrer.] 

The  seventh  plea  discloses  no  answer  to  the  first  part  of  the  promise. 
It  sets  up  the  fact  of  the  order  of  Alderson,  B.,  having  been  set  aside  by 
a  rule  of  court.  The  first  part  of  the  promise,  however,  is  wholly  inde- 
pendent of  the  judge's  order.  Either,  therefore,  the  defendant  is  wrong 
in  stating  that  the  promise  was  only  deducible  from  the  order,  or  it  amounts 
to  non  assumpsit,  which  is  pointed  out  as  a  cause  of  demurrer.  Besides, 
the  seventh  plea  is  addressed  also  to  the  account  stated,  to  which  clearly 
it  is  no  answer. 

KiTiglakcy  Serjt.,  (with  whom  was  Barstow^)  contra.  The  fourth  plea  is 
good.  Under  no  circumstances  can  the  forbearance  to  pursue  an  unfounded 
claim  be  agood  consideration  to  support  an  assumpsit.  In  Com.  Dig.^ctian 
upon  the  case  upon  assumpsit^  (B.  1,)  it  is  said :  <<  The  consideration  upon 
i^hich  an  assumpsit  shall  be  "^founded,  must  be  for  the  benefit  of  the  r«^59 
defendant,  or  to  the  trouble  or  prejudice  of  the  plaintiff*.  And 
therefore  a  promise  in  consideration  of  the  forbearance  of  a  suit,  is  good ; 
for,  that  is  for  the  benefit  of  the  defendant,  though  the  action  is  not  dis- 
charged; for,  forbearance  for  a  reasonable  time  is  sufiicient."(a)  But 
«  a  promise  in  consideration  of  forbearance  is  not  good,  where  there  was 
originally  no  cause  of  action ;  as,  if  a  note  is  given  by  difeme  cov€rt.^\b) 
In  Atkinson  v.  Settree^  Willes,  482,  it  was  held,  that,  if  A.  be  illegally 
arrested  by  B.  for  a  debt,  a  promise  by  C.  to  pay  the  debt  claimed  by  B., 
in  consideration  of  B.'s  releasing  A.  out  of  custody,  is  void.  So,  in 
Jones  y.  Ashbumhamy  4  East,  455,.  where  the  plaintiff  declared  that  A., 
since  deceased,  was  indebted  to  him  so  much,  and  that,  after  his  death, 
in  consideration  of  the  premises,  and  that  he,  at  the  instance  of  the  defend- 
ant, would  forbear  and  give  day  of  payment  of  the  debt,  (not  stating  to 
whom  he  was  to  forbear  y)  the  defendant  promised,  &c. :  this  was  held,  on 
demurrer,  to  be  no  consideration  for  the  promise ;  for,  a  promise  can  only 
be  sustained  on  a  consideration  of  benefit  to  the  defendant  or  of  detriment 
to  the  plaintiff;  and,  unless  there  were  some  person  whom  the  plaintiff 
could  have  sued  for  his  debt,  his  forbearance  was  no  detriment  to  him. 
Lord  Ellenborough  there  says:  «How  does  the  plaintiff  show  any 
damage  to  himself  by  forbearing  to  sue,  when  there  was  no  fund  which 
could  be  the  object  of  suit ;  where  it  doe^  not  appear  that  any  person  in 

(a)  Semb.  per  Hob.  216,  Cro.  El.  387. 

\b)  Lloyd  ▼.  Lu,  I  8tr.  94.    This  being  inserted  by  «  sutMeqaect  editor,  ia  not  citable  m 
pAYing  the  nnction  of  Comyne. 
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rerum  naturd  was  liable  to  be  sued  by  him  ?  No  right  can  exist  in  this 
Taguc,  abstract,  and  indefinite  way.  Right  is  a  correlative  term :  there  mast 
be  some  object  of  right ;  some  object  of  suit ;  some  party  who,  in  respect  of 
*5601  ^^^  ^^^^  *^^  some  character  known  in  the  law,  is  liable ;  other- 
wise, there  cannot  be  said  to  be  any  right.  Has  there  been,  then, 
any  suspension  of  the  plaintiff's  right  ?  Now,  unless,  a  right  is  capable 
of  being  exercised,  unless  it  can  be  put  in  force,  there  can  be  no  suspen- 
sion of  it.  And  that  it  could  have  been  exercised  or  put  in  force,  but  for 
the  promise  made  by  the  defendant,  is  not  shown.  Then,  what  forbear^ 
ance  is  shown  ?  It  must  be  a  forbearance  of  a  right  which  may  be 
enforced  with  effect.  It  is  true  that  a  promise  may  be  binding  though 
there  may  be  no  actual  benefit  resulting  to  the  party  making  it ;  because 
it  is  enough  if  the  plaintiff  may  be  damaged  by  it :  but  it  does  not  appear 
here  that  the  forbearance  could  produce  any  detriment  to  the  plaintiff." 
Longridge  v.  Dorviile  was  the  case  of  a  forbearance  of  a  doubtful  claim  ;(o) 
the  defendants  obtained  the  release  of  their  ship,  and  the  plaintifis  relin* 
quished  a  security  the  law  gave  them ;  there  was,  therefore,  abundant 
consideration  for  the  promise.  [Maule,  J.  That  decision  is  hardly  con« 
sistent  with  some  of  the  cases,  wherein  it  has  been  laid  down  that  no  law 
is  doubtful.  Jones  v.  Randally  Cowp.  37,(6)  is  the  earliest  case  in  which 
a  question  of  law  is  admitted  to  be  of  doubtful  issue.]  In  Edwards  v. 
Baughy  11  M.  &  W.  641,  the  declaration  alleged  that  disputes  and  con* 
troversies  were  pending  between  the  plaintiff  and  the  defendant  respecting 
a  sum  of  money,  and  that  the  defendant  promised,  in  consideration  of  the 
^5611  pl^^i^^^^'s  forbearing  to  sue,  to  pay  him  100/.;  and  it  *was  held 
bad  for  want  of  an  averment  that  any  debt  was  originally  due 
from  the  defendant  to  the  plaintiff.  So,  in  Herring  v.  DoreU^  8  Dowl.  P. 
C.  604,  a  plaintiff  having  discharged  one  of  two  joint  debtors,  a  promise 
by  a  third  person  to  pay  the  debt,  in  order  to  obtain  the  discharge  of  the 
other  from  custody,  was  held  to  be  void  for  want  of  consideration.  For- 
bearance of  an  unfounded  suit,  is,  in  law,  no  forbearance  at  all.  To  avoid 
the  diflSculty  suggested  in  Smith  v.  Monteith^  13  M.  &  W.  427,  2  Dowl. 
&  L.  358,  this  plea  distinctly  alleges  that  there  never  was  any  cause  of 
action  in  the  former  suit,  and  that  the  plaintiff  knew  it. 

The  seventh  plea  shows  what  the  agreement  between  the  parties  really 
was,  and  alleges  that  the  promise  of  the  defendant  arises  by  implication 
from  the  judge's  order,  which,  upon  the  face  of  it,  purports  to  have  been 
drawn  up  by  consent.  [Tindal,  C.  J.  The  plea  states  that  there  was  no 
promise  other  than  such  as  may  be  implied  from  the  judge's  order ;  and 

(a)  'Fhere,  the  matter  in  dispute  wai  about  to  be  decided  in  %  tribunal  governed  by  the  cnH 
law,  with  which  the  judges,  a  fortiori  the  lay  parties  to  the  compromise,  might  be  presumed  to 
be  unacquainted.  * 

(6)  See  Rex  v.  Grotvenor,  2  Stra.  1193.  And  see  Rex  ▼.  Jutticeg  of  Buckingha$n$hirtj  1  B. 
A.  C.  485.  In  Doe  ▼.  Jvis^  Chitty's  Statutes,  964,  Lord  Tenterden  is  reported  to  have  said  st 
nisi  prius,  »  The  words  of  the  (stamp)  act  are  so  ambigwm$f  that  the  party  objecting  ought  t» 
make  out  the  affirmative." 
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then  it  goes  on  to  allege  facts  to  show  that  no  promise  in  law  can  be 
deduced  therefrom.  Does  not  that  amount  to  non  assumpsit?  Maule,  J. 
The  declaration  states,  that,  in  consideration  that  the  plaintiff  would  for- 
bear proceeding  in  the  original  action  until  a  given  day,  the  defendant 
promised  to  pay  the  money  on  that  day,  and  agreed  that  a  judge's  order 
might  be  drawn  up  to  secure  such  payment.  The  plea  does  not  distinctly 
state  that  there  was  no  such  antecedent  promise,  but  alleges  that  the  only 
promise  made  was  one  deduced  and^ implied  from  the  order,  and  that  the 
order  had  been  set  aside  by  rule  of  court.  That  clearly  amounts  to  non 
assumpsit.] 

Channellj  Serjt.,  in  reply.     In  nearly  all  the  cases  cited  the  alleged 
consideration  was,  forbearing  to  stse^  no  action  having  been  commenced  ; 
here,  the  consideration  is,  *forbearing  further  to  proceed  wUh  a    rtg^o 
suU  already  instituted.     This  distinction  is  recognised  by  Lord 
Abinger,  C.  B.,  in  Edwards  v.  Baughy  where  he  says:    <«A  man  may 
threaten  to  bring  an  action  against  any  stranger  he  may  happen  to  meet  in 
the  street.     Where  an  action  is  depending^  the  forbearing  to  prosecute  it  is 
a  sufficient  consideration  for  a  promise  to  pay  a  certain  sum  of  money ; 
for,  besides  other  advantages,  the  party  promising  would  save  the  extra 
costs,  which  he  would  have  to  pay,  even  if  he  were  successful."   In  Smith 
V.  Monteithy  the  declaration  stated,  that  an  action  had  been  commenced 
and  was  depending  by  the  plaintiffs  against  D.,  to  recover  a  sum  of  83/.; 
that  D.  was  arrested  and  was  in  custody  of  the  sheriff*,  under  a  capias  duly 
issued  in  that  action,  and  endorsed  for  bail  for  69/. ;  that  costs  had  been 
incurred  in  that  action,  to  wit,  20/. ;  and  that  thereupon,  in  consideration 
that  the  plaintiff  would  discharge  D.  out  of  the  custody  of  the  sheriff"  as 
to  the  said  action,  the  defendant  promised  to  pay  the  plaintiffs  88/.  for  the 
debt,  interest,  costs,  and  charges  in  the  said  action.     It  then  alleged  the 
discharge  of  D.  by  the  plaintiffs,  and  a  breach  of  the  defendant's  promise, 
in  not  paying  the  88/.,  or  any  part  thereof.     The  defendant  pleaded  that 
D.  was  arrested  and  detained  in  custody,  as  alleged,  by  the  procurement 
of  the  plaintiffs,  and  not  otherwise,  and  that  there  was  not,  at  the  time  of 
the  commencing  the  said  action  against  him,  or  during  the  prosecution 
thereof,  or  at  the  time  of  arresting"  him,  or  during  any  part  of  the  time 
he  was  in  custody,  or  at  the  time  of  the  promise  of  the  defendant,  any 
claim  or  demand  or  cause  of  action  against  D.,  in  respect  of  which  the 
plaintiffs  could,  or  were  entitled  to,  recover  in  the  said  action  against  D.; 
that  the  plaintiffs  did  not,  by  discharging  D.,  give,  or  part  with,  any  avail- 
able remedy  against  him,  as  the  plaintiffs,  at  the  time  of  the  commencing 
and  prosecuting  the  said  action  against  him,  'and  of  his  prrest,     r«5g<^ 
and  of  the  defendant's  said  promise,  well  knew,  but  which  the 
defendant  J  at  the  time  of  making  the  said  promise,  did  riot  know  ;  that  the 
said  writ,  arrest,  and  detaining  in  custody,  and  the  proceedings  in  the  said 
action,  were,  on  the  plaintiff^'s  part,  colourable  only,  and  were  not  pro- 
cured, commenced,  or  prosecuted  by  the  plaintiffs  with  the  intent  to  try 
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any  doubtful  question  of  law  or  fact.  And  the  court  held,  that  the  declara- 
tion was  good  on  general  demurrer,  the  action  against  D.  being  presumed 
to  be  well  founded,  and  the  capias  to  have  lawfully  issued  ;  but  that  the 
plea  afibrded  no  answer  to  the  action,  inasmuch  as  it  did  not  show  that 
the  action  against  D.  was  wrongfully  commenced,  or  that  the  arrest  was 
illegal,  or  that  the  plaintiffs  had  been  guilty  of  any  fraud  or  duress  in 
respect  thereof.  Here,  the  plea  does  not  allege  that  the  defendant  did  not 
know  he  had  no  defence  to  the  original  action.  If  good,  it  can  only  be 
so  on  the  ground  that  it  shows  an  entire  absence  of  consideration  ;  which 
it  clearly  does  not :  but,  if  it  does,  it  amounts  to  non  assumpsit.  [Tindal, 
C.  J.  That  is  not  pointed  out  as  a  cause  of  demurrer.]  One  ground  of 
demurrer  assigned  is  ambiguity,(a)  which  lets  in  this  objection.  [Maule, 
J.  The  better  course,  probably,  will  be  to  allow  the  defendant  to  amend 
the  fourth  plea,  by  alleging  that  the  plaintiff  never  had  any  available  cause 
of  action ;  upon  which  the  plaintiff  may  take  issue.  I  incline  to  think 
the  plea  bad,  but  it  is  doubtful  whether  the  blot  is  hit  by  any  of  the  causes 
of  demurrer  assigned.] 

Kinglakey  Serjt.,  for  the  defendant,  declined  to  amend. 

TiNDAL,  C.  J.  The  only  question. now  remaining  is  upon  the  demurrer 
*^641  *^  ^^®  fourth  plea.  I  am  of  opinion  *that  the  fourth  plea  is  a  good 
and  valid  plea,  on  general  demurrer.  The  declaration  alleges  that 
the  plaintiff  had  commenced  an  action  against  the  defendant  in  the  Ex- 
chequer, to  recover  two  sums  of  1300/.  and  700/.  respectively,  which  action 
was  about  to  be  tried,  and  that,  in  consideration  that  the  plaintiff  would 
forbear  proceeding  in  that  action,  until  the  14th  of  December  then  next, 
the  defendant  promised  the  plaintiff  that  he  would  on  that  day  pay  the 
money,  with  interest,  and  costs ;  that  the  plaintiff,  confiding  in  the  defend- 
ant's promise,  forbore  prosecuting  the  action,  and  stayed  the  proceedings 
until  the  day  named ;  but  that  the  defendant  did  not  pay  the  money  or  the 
costs.  The  fourth  plea  states  that  the  plaintiff  never  had  any  cause  of 
action  against  the  defendant  in  respect  of  the  subject-matter  of  the  action 
in  the  court  of  Exchequer,  which  he,  the  plaintiff,  at  the  time  of  the  com- 
mencement of  the  said  action,  and  thence  until  the  time  of  the  making  the 
promise  in  the  first  count  mentioned,  well  knew.  By  demurring  to  that 
plea,  the  plaintiff  admits  that  he  had  no  cause  of  action  against  the  defend- 
ant in  the  action  therein  mentioned,  and  that  he  knew  it.  It  appears  to 
me,  therefore,  that  he  is  estopped  from  saying  that  there  was  any  valid 
consideration  for  the  defendant's  promise.  It  is  almost  contra  bonos  mores^ 
and  certainly  contrary  to  all  the  principles  of  natural  justice,  that  a  man 
should  institute  proceedings  against  another,  when  he  is  conscious  that  he 
has  no  good  cause  of  action.  In  order  to  constitute  a  binding  promise, 
the  plaintiff  must  show  a  good  consideration,  something  beneficial  to  the 
defendant,  or  detrimental  to  the  plaintiff.    Detrimental  to  the  plaintiff  it 

(a)  See  the  mode  in  which  the  tenn  « ambiguous"  if  applied,  suprd,  666. 
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cannot  be,  if  he  has  no  cause  of  action :  and  beneficial  to  the  defendant 
it   cannot  be ;  for,  in  contemplation  of  law,  the  defence  upon  such  an 
admitted  state  of  facts  mtut  be  successful,  and  the  defendant  will  recover 
costs,  which  must  be  assumed  to  be  a  full  compensation  for  all  the  legal 
damage  he  may  sustain.   The  consideration,  therefore,  ^altogether     r«ef*e 
fails.    On  the  part  of  the  plaintiff  it  has  been  urged,  that  the  cases     '- 
cited  for  the  defendant  were  not  cases  where  actions  bad  already  been 
brought,  but  only  cases  of  promises  to  forbear  commencing  proceedings. 
I  must,  however,  confess,  that,  if  that  were  so,  I  do  not  see  that  it  would 
make  any  substantial  difference.   The  older  cases,  and  some  of  the  modern 
ones,  too,  do  not  afford  any  countenance  to  that  distinction.    In  Tooley 
▼.  Windham^  Cro.  Eliz.  206, (a)  it  is  stated  that  the  plaintiff  had  purchased 
a  v^rit  out  of  Chancery  against  the  defendant,  to  the  intent  to  exhibit  a 
bill  against  him :  upon  the  return  of  the  writ,  which  was  for  the  profits  ot 
certain  lands,  which  the  father  of  the  defendant  had  taken  in  his  lifetime, 
the  defendant,  in  consideration  he  would  surcease  his  suit,  promised  to 
him,  that,  if  he  could  prove  that  his  father  had  taken  the  profits,  or  had 
the  possession  of  the  land  under  the  title  of  the  father  of  the  plaintiff,  he 
would  pay  him  for  the  profits  of  the.  land :  and  the  court  held  that  the 
promise  was  without  consideration,  and  void.     There  the  suit  was  in 
existence  at  the  time  of  the  making  of  the  promise.    So,  in  Atkinson  v. 
Seitreej  WiUes,  482,  an  action  had  been  commenced  at  the  time  the  pro- 
mise was  made.    These  cases  seem  to  me  to  establish  the  principle  upon 
which  our  present  judgment  rests ;  and  I  am  not  aware  that  it  is  at  all 
opposed  by  Longridge  v.  DorviUe.    It  may  be  that  the  peculiar  circum* 
stances  of  that  case  took  it  out  of  the  general  rule.(6)  The  ship  was  under 
detention  by  virtue  of  process  from  the  Admiralty  court:  the  event  of  the 
suit  in  that  court  was  uncertain  ;  neither  party  could  foresee  the  result ; 
and  therefore  the  relinquishment  by  the  plaintiff  of  his  hold  upon  the  ship, 
might  well  be  a  good  consideration  for  the  promise  declared  on.    Here, 
however,  there  was  no  uncertainty :  the  defendant  asserts,  and  the  plain* 
tiff  admits,  that  there  never  was  any  cause  of  action  in  the  *ori-     r*5gg 
ginal  suit,  and  that  the  plaintiff  knew  it.     I  therefore  think  the 
fourth  plea  affords  a  very  good  answer,  and  that  the  defendant  is  entitled 
to  judgment  thereon. 

Maule,  J.  I  also  am  of  opinion  that  the  defendant  is  entitled  to  judg* 
ment  on  the  fourth  plea,  though  I  think  it  extremely  questionable  whether 
that  plea  is  not  open  to  objection,  provided  it  were  ri^tly  taken.  For- 
bearance to  prosecute  a  suit  in  which  the  plaintiff  has  no  cause  of  action, 
(and  in  which,  as  the  lord  chief  justice  properly  adds,  he  must  eventually 
fail,)  according  to  the  authorities,  is  no  consideration.  It  is  no  benefit  to 
the  defendant ;  and  no  detriment  to  the  plaintiff.  Costs  are  considered 
by  the  law  a  sufficient  indemnification  for  a  defendant  who  is  sued,  where 

(a)  More  faXij  reported,  3  Leon.  IDS.  (5)  Vide  lorrn,  660  (a). 
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there  exists  no  cause  of  action :  consequently,  the  defendant,  in  contem- 
plation of  law,  derives  no  benefit  from  a  stay  of  the  proceedings.  In 
SmUh  y,  MonieUh,  it  seems  to  hare  been  considered  that  the  allegation 
in  the  plea — ^that  the  plaintiff  had  not  any  claim  or  demand  or  cause  of 
action  against  the  original  defendant,  in  respect  whereof  the  plaintiff  was 
entitled  to  recover  the  sum  which  the  defendant  promised  to  pay, — did  not 
sufficiently  show  that  the  plaintiff  must  necessarily  have  failed  in  the  ori- 
ginal action ;  and  it  may  be  doubted  whether  the  fourth  plea  here  does 
sufficiently  show  that  there  was  no  consideration  for  the  defendant's  pro- 
mise, by  reason  of  the  plaintiff  having  no  cause  of  action  in  the  former 
suit,  and  that,  therefore,  he  must  necessarily  have  failed  in  that  suit. 
That  objection  would,  I  think,  have  shown  the  fourth  plea  pleaded  in  this 
case,  to  be  bad,  provided  the  objection  had  been  properly  pointed  out  as 
a  cause  of  demurrer.  But,  on  general  demurrer,  I  think  the  plea  must  be 
taken  impliedly  to  allege  that  the  plaintiff  must  necessarily  have  failed, 
and  is,  therefore,  sufficient,  the  absence  of  a  direct  allegation  to  that  effect 
*5671  ^^^^S  ^^^y  S^uiid  of  special  demurrer.  It  **has  been  contended  that 
this  objection  is  specially  pointed  out  by  that  part  of  the  demurrer 
which  objects  to  the  plea  on  the  ground  that  it  is  amhigmus.  That,  how- 
ever, is  not,  in  my  opinion,  a  sufficient  assignment  of  this  cause  of  demur- 
rer, within  the  statute.  Though  I  feel  bound  to  state  my  opinion,  I  confess 
I  should  not  be  much  surprised  if  a  court  of  error  should  come  to  a 
different  conclusion  upon  the  doubt  suggested. 

Cresswell,  J.  The  declaration  in  this  case  is  founded  upon  a 
promise  by  the  defendant  to  pay  certain  moneys  in  consideration 
of  the  plaintiff's  forbearing  to  proceed  with  an  action  penJing  in  the 
court  of  Exchequer.  The  answer  set  up  by  the  fourth  plea,  is,  that  the 
plaintiff  never  had  any  cause  of  action  against  the  defendant  in  respect 
of  the  subject-matter  of  that  suit,  which  the  plaintiff  well  knew.  It  has 
been  surmised,  in  the  course  of  the  argument,  that  there  is  a  distinction 
between  abstaining  from  commencing  an  action,  and  forbearing  to  prose* 
cute  one  already  commenced.  In  the  older  cases,  I  find  no  such  distinc- 
tion. Lord  Coke  lays  it  down  broadly ,(a)  that  the  staying  of  an  action 
that  has  been  unjustly  brought,  is  no  consideration  for  a  promise  to  pay 
money.  I  cannot  help  thinking,  on  general  principles,  that  the  staying 
proceedings  in  an  action  brought  without  any  cause,  is  no  good  considera- 
tion for  a  promise  such  as  is  relied  on  here.  The  plea,  in  plain  terms, 
avers  that  the  plaintiff  never  had  any  cause  of  action,  and  that  he  well 
knew  it.  Are  we  to  assume  that  the  defendant  might,  by  some  slip  in 
*5681  P^^^^i^S)  ^^^^  failed  in  his  defence  to  that  action,  if  it  *had  pro- 
ceeded ?    I  think  not.     On  general  demurrer,  the  plea  appears  to 

(d\  At  common  law,  iil  tn'cb/ur,  no  reference  appearing  to  be  made  to  the  23  H.  8,  c.  1^ 
whicn  gavo  costs  to  defendants  in  certain  actions,  or  to  the  4  Jac  1,  c.  3,  which  extended  dtf 
remedy  to  all  actions  in  which  the  defendant  succeeded  upon  Teidict,  or  the  plaintiff  was  iio» 
tuUtd  after  appearance,  (i  e.  in  which  the  plaintiff  was  non-protttd  or  non-suited.) 
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me  to  be  sufficient ;  and  none  of  the  causes  of  demurrer  specially  assigned, 
in  my  judgment,  hits  the  point  made  by  my  brother  Channell. 

Erle,  J.  It  appears  to  me  also  that  the  fourth  plea  is  sufficient.  The 
declaration  states  that  the  plaintiff  had  commenced  an  action  against  the 
defendant  in  the  court  of  Exchequer  to  recover  certain  moneys,  that  the 
defendant  had  pleaded  various  pleas  on  which  issues  in  fact  had  been 
joined,  which  were  about  to  be  tried,  and  that,  in  consideration  that  the 
plaintiff  would  forbear  proceeding  in  that  action  until  a  certain  day,  the 
defendant  promised  to  pay.  The  issues  joined  on  that  record,  therefore, 
were  perfectly  well  known  and  ascertained.  The  defendant  pleads  that 
the  plaintiff  never  had  any  cause  of  action  against  him  in  respect  of  thi! 
subject-matter  of  the  action  in  the  Exchequer,  which  he  the  plaintiff,  at 
the  time  of  the  commencement  of  the  action,  and  thence  until  the  time 
of  the  promise,  well  knew.  I  think  the  plea  must  be  read  as  importing 
a  distinct  allegation,  that,  upon  the  issues  joined  in  that  action,  whether 
of  fact  or  of  law,  the  plaintiff  must  have  failed.  Construing  the  plea  in 
this  way,  I  think  it  is  a  good  plea,  at  least  on  general  demurrer,  and  that 
the  defendant  is  entitled  to  judgment  thereon. 

Judgment  for  the  defendant  on  the  fourth  plea,  and  for  the  plain* 
tiff  on  the  seventh  plea.(a) 

(a)  And  see  Slant  and  WithypolVa  care,  1  Leon.  113;  Davin  v.  Warner j  Cro.  Jac.  593; 
Bard  T.  Bard^  lb.  602 ;  Kent  ▼.  Praty  1  Roll  Abr.  23,  pi.  27,  28,  (translated,  1  Vin.  Abr.  309 ;  ) 
Awu  1  Siderf.  31 ;  Penn  ▼.  Lord  SaUimore,  1  Vee.  nn.  444;  Or^h  v.  Sheffield,  I  Eden, 
73,  76 ;  Lofit  ▼.  Hudson,  2  Mann.  6l  Ryl.  481 ;  lb.  482,  n. ;  WWdnttm  ▼.  Byert,  1  A.  dc  £. 
106, 3  N.  dc  M.  853;  Home  v.  Booth,  3  M.  dc  6.  709,  4  Soott,  N.  R.  526 ;  Skeate  ▼.  Beale, 
1 1  A.  dc  B.  983,  3  P.  dc  D.  597;  FHght  v.  Leman,  4  Q.  B.  883 ;  Fivaz  v.  NwhoUe,  ante,  501 ; 
S  Wme.  8«Qnd.  137  e.,  note  (6). 
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C,  the  mate  of  a  ihip,  aends  to  B.,  a  itraogcr,  a  letter  eharging  A.,  the  captafai,  with  grois  mie- 

condnet     B.  abowa  this  letter  to  D^  the  owner,  who  dismisaea  A. 
Held,  by  Tindal,  C.  J.,  and  Erie,  J.,  that  the  showing  of  the  letter  by  B.  to  D.  was  a  prin- 

Wged  communication. 
Held,  by  Coltman  and  Craaswell,  Js.,  to  be  not  privileged. 

Case,  for  a  libel,  llie  declaration  stated,  that,  before  the  committing 
of  the  grievances  by  the  defendant  as  thereinafter  mentioned,  the  plaintiff 
had  been  and  was  a  mariner  and  commander  of  vessels,  and,  as  such 
mariner  and  commander,  had  always  conducted  himself  with  care,  skifl, 
and  propriety;  that,  before  the  time  of  the  committing  of  such  grievances, 
to  wit,  on  the  1st  of  December,  1838,  he  had  been  retained,  employed, 
and  appointed,  for  certain  reward  to  him  the  plaintiff,  by  one  John  Ward, 
to  command,  and  be  master  and  captain  of,  and  then  was  master,  com- 
n^axider,  and  captain  of,  a  certain  vessel  of  the  said  John  Ward,  called 
The  England,  upon  and  for  a  certain  voyage  then  about  to  be  made  by 
the  said  vessel :  that,  before  the  committing  of  such  grievances,  to  wit 
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on  the  day  and 'year  aforesaid,  he»  the  plaintiff,  being  such  master,  captain, 
and  commander  as  aforesaid,  and,  as  such,  being  on  board  of  such  vessel, 
and  having  the  care  and  command  thereof,  and  divers,  to  ^ut,  twenty  per- 
sons, being  on  board  of  such  vessel,  set  sail  and  departed  on  her  said 
voyage  from  London  to  and  for  Llanelly,  which  last-mentioned  place  the 
said  vessel  went  to  in  part  prosecution  of  her  said  voyage,  with  the  plain- 
tiflf  and  the  said  crew ;  that,  in  sailing  and  proceeding  to  the  last-men- 
tioned place,  the  said  vessel,  the  plaintiff  being  such  master,  captain,  and 
commander  as  aforesaid,  passed  by  a  certain  island  called  The  Isle  of 
Wight,  otherwise  called  The  Wight,  and  also  by  part  of  a  foreign  coast, 
called  the  French  coast,  and  also  by  a  certain  rock  in  the  ocean,  called 
The  Runnelstone  Rock;  that,  before  the  committing  of  such' grievances, 
*5701    ^^  ^^^^  vessel,  afier  she  *had  so  set  sail  and  departed  as  aforesaid, 
to  wit,  on  the  12th  of  December,  1838,  arrived  at  Llanelly  afore- 
said ;  that  the  plaintiff  continued  to  be,  and  was,  such  master,  captain 
and  commander  of  the  said  vessel  as  aforesaid,  and,  as  such,  was  on  board 
thereof,  and  had  the  care  and  command  thereof,  from  the  time  the  said  ve&> 
sel  departed  and  set  sail  as  aforesaid,  until  and  upon  her  arrival  at  Llanelly 
aforesaid :  yet  that  the  defendant  well  knowing  the  premises,  but  contriviog 
and  intending  to  injure  the  plaintiflf,  and  to  bring  him  into  public  scandal,  in- 
famy, and  disgrace,  and  cause  it  to  be  suspected  and  believed  that  he  the 
plaintiff  was  a  drunkard,  and  unfit  to  be  trusted  with  the  command  of  the  said 
vessel,  or  any  other  vessel,  and  that  the  said  vessel,  while  the  plaintiff  was  so 
on  board  and  had  the  care  and  command  thereof  as  aforesaid,  had  been  in 
danger  by  means  of  the  drunkenness  and  default  of  the  plaintiff,  and  to  de- 
prive him  of  the  means  of  supporting  himself,  theretofore,  to  wit,  on  the  30th 
of  December,  1838,  falsely,  &c.,  did  publish,  &c.,  of  and  concerning  the 
plaintiff,  and  of  and  concerning  him  as  such  master,  captain,  and  com- 
mander as  aforesaid,  and  of  and  concerning  the  said  vessel,  and  of  and 
concerning  the  same  while  under  the  care  and  command  of  the  plaintiff, 
and  of  and  concerning  the  said  persons  on  board  the  same,  and  of  and 
concerning  the  said  voyage  from  London  to  Llanelly  aforesaid,  and  of  and 
concerning  the -said  John  Ward,  and  of  and  concerning  the  said  island, 
and  of  and  concerning  the  said  part  of  the  said  foreign  coast,  and  of  and 
concerning  the  said  rock,  a  certain  false,  scandalous,  malicious,  and  de- 
famatory libel,  in  a  certain  part  of  which  libel  there  was  and  is  contained, 
.amongst  other  things,  the  false,  scandalous,  malicious,  and  defamatory 
matter  following  of  and  concerning  the  plaintiff,  &c.,  &c.,  that  is  to  s&j, 
"  Llanelly,  December  12th,  1838.    My  dear  sir, — ^I  hasten  to  write  to  you, 
*5711    ^^^  ^^S  y^^'  advice  on  a  very  important  *affair,  which  I  will  en- 
deavour to  explain  to  you  in  as  concise  a  manner  as  it  will  admit 
of.     You  must  know,  then,  that  I  have  had  to  navigate  the  ship  (meaning 
the  said  vessel)  much  of  the  passage  (meaning  the  said  voyage  from  Lon- 
don to  Llanelly  aforesaid ; )  the  captain,  (meaning  the  plaintiff,)  from  the 
time  of  our  passing  The  Wight,  (meaning  the  said  island,)  havbg  been  io 
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a  state  of  intoxication.     We  (meaning  the  said  persons  on  board  the  said 
vessel)  ran  into  great  risk  on  the  French  coast,  (meaning  the  said  part  ol 
the  said  foreign  coast,)  before  I  actually  found  out  what  was  the  matter 
-with  him  (meaning  the  plaintiff).     He  (meaning  the  plaintiff)  then  kept  to 
his  cabin  night  and  day,  without  appearing  at  meals ;  only  occasionally 
coming  on  deck  when  any  thing  was  reported  to  him  (meaning  the  plain- 
tiff).     This  was  my  most  anxious  time  ;  for,  he  (meaning  the  plaintiff) 
vociferated  orders,  and  captain's  orders  must  be  obeyed,  unless  the  mate 
will  mutiny  and  take  charge.     I  was  compelled  for  our  safety  to  do  this  at 
last ;  and  only  just  saved  the  ship  (meaning  the  said  vessel)  from  being 
dashed  on  the  Runnelstone  Rock  (meaning  the  said  rock)  by  a  rapid  move- 
ment of  the  helm  and  sails,  in  the  performance  of  which  I  was  promptly 
obeyed  by  the  crew.     He  (meaning  the  plaintiff)  had  just  left  the  deck, 
happily,  to  which  I  had  summoned  him  (meaning  the  plaintiff)  on  sighting 
the  Longship's  light,  for  which  he  (meaning  the  plaintiff)  then  shaped  a 
course.     It  was  dark  on  Saturday  morning.     I  suppose  after  that  he  fresh- 
ened the  nip  ;  for,  he  (meaning  the  plaintiff)  lay  in  bed  with  his  clothes 
on,  insensible  to  what  was  passing,  till  I  again  roused  him  (meaning  the 
plaintiff)  to  say  we  were  on  the  Welch  coast,  whither  I  managed  to  get 
on  Saturday  and  Sunday.     Being  anxious,  for  his  (meaning  the  plaintiff's) 
sake,  that  he  (meaning  the  plaintiff)  should  be  in  a  fit  state  to  receive  the 
pilot,  I  by  means  of  the  steward  removed  *all  the  liquor  from  his     r»K7o 
(meaning  the  plaintiff's)  cabin,  and  at  last  got  him  (meaning  the 
plaintiff)  sober,  frequently  giving  him  (meaning  the  plaintiff)  tea,  &c. 
&c.     Sunday  and  yesterday  we  were  becalmed,  so  did  not  arrive  till  to-^ 
day.     Now,  how  shall  I  act  ?     It  is  my  duty  to  write  to  Mr.  Ward  (mean- 
ing the  said  John  Ward  ) ;  but  the  captain,  (meaning  the  plaintiff,)  who  I 
believe  a  good  man,  has  a  wife  and  family.     These,  my  doing  so  would 
ruin.     I  would  not  for  all  the  world  do  that.     I  would  rather,  much  rather, 
run  all  the  risk  of  going  to  India  with  a  drunkard,  who  would  drink  in 
winter  time,  in  the  English  Channel,  and  leave  his  mate  to  take  her  across 
the  Bristol  Channel ;  and  that  is  running  no  small  risk.     Yet  better  that 
than  rum  him  (meaning  the  plaintiff).     But  my  character  is  dear  to  me  ; 
and  I  may  be  ruined  by  the  ship  running  on  shore  while  I  have  charge  of 
the  deck, — as  might  have  happened  in  the  case  of  The  Runnelstone  Rock 
(meaning  the  said  rock,)  the  breakers  on  which.  Providence  gave  me  a 
sight  of,  in  time  to  wheel  her  (meaning  the  said  vessel)  round.     We  may 
not  always  be  so  fortunate.      The  sea  foamed  close  under  our  quarter  as 
^e  (meaning  the  said  vessel  and  the  persons  on  board  the  same)  passed 
it,  (meaning  the  said  rock;)  and  we  (meaning,  &c.)  just  shaved  the  buoy 
upon  it  (meaning  the  said  rock).     We  made  the  passage  between  Scilly 
and  The  Land's  End.    Of  course,  nothing  has  transpired  between  the  cap- 
^in  (meaning  the  plaintiff)  and  me.     Since  his  (meaning  the  plaintiff's) 
recovery,  we  are  as  sociable  as  before.     He  (meaning  the  plaintiff)  won- 
dered what  could  have  made  him  (meaning  the  plaintiff)  so  ill.  He  (mean- 
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ing  the  plaintiff)  fancied  it  must  be  some  new  milk  we  got  in  die 
Downs :  and  I  made  no  reply.  He  (meaning  the  plaintiff)  is  excessively 
civil  to  me.  But  he  (meaning  the  plaintiff)  need  not  fear ;  though,  as 
*57^1  ^^^U^^^y  ^^  board  knows  it,  it  is  very  likely  sooner  or  *later  to 
^  reach  Mr.  Ward's  (meaning  the  said  John  Ward's)  ears.  We  had 
a  contrary  wind  across  the  Bristol  Channel ;  and  at  one  time  f  had  thoughts 
of  bearing  up  for  the  nearest  port,  and  giving  her  (meaning  the  said  ves- 
sel) in  charge  of  a  pilot :  but  the  above  consideration,  viz.  his  (meaning 
the  plaintiff's)  wife  and  femily,  deterred  me  :  and,  as  I  received  every  as- 
sistance from  the  second  mate,  who  is  a  steady  young  man  and  lives  with 
us  in  the  cabm,  I  determined  on  working  her  (meaning  the  said  vessel) 
over  to  Carmarthen.  The  captain  (meaning  the  plaintiff)  also,  in  a  lucid 
interval,  now  and  then  implored  me  to  take  care  of  the  ship,  (meaning  the 
said  vessel,)  like  a  good  lad  and  dear  boy.  I  pitied  him,  so  stood  on. 
Pray  write  me  soon  your  advice  how  to  act.  Shall  I  let  all  pass,  and  go 
through  the  voyage,  or  get  my  discharge  and  a  written  good  character  from 
the  captain,  (meaning  the  plaintiff,)  saying  that  personal  differences  make 
it  necessary  that  we  part  ?  Then,  again,  I  shall  offend  Mr.  Ward,  (mean- 
ing the  said  John  Ward,)  for  leaving  his  ship  ^meaning  the  said  vessel)  in 
the  lurch ;  for,  the  second  will  leave  if  I  do.  Your  advice  shall  be  my 
guide  :  only,  pray  keep  the  affair  a  secret  from  Mr.  Ward,  (meaning  the 
said  John  Ward.)  I  could  suffer  any  thing  rather  than  that  should  be  so." 
By  means  of  the  committing  of  which  grievances  the  plaintiff  had  been 
and  was  greatly  injured  in  his  said  good  character,  and  brought  into  pub- 
lic scandal,  &c.,  with  divers  good  and  worthy  subjects  of  this  realm,  in- 
somuch that  divers  of  those  subjects,  and  particularly  the  said  John  Ward, 
had,  on  occasion  of  the  committing  of  the  said  grievances,  from  thence 
suspected  and  believed,  and  the  said  John  Ward  still  did  suspect  and  be* 
lieve,  the  plaintiff  to  have  been  and  to  be  a  drunkard  and  a  person  unfit 
to  be  trusted  with  the  command  of  the  said  vessel,  or  any  other  vessel, 
mfi'TAi  ^^^  ^^  by  ^reason  thereof  the  said  John  Ward  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  refused  and  declined  to  retain 
and  continue  the  plaintiff  to  command  and  be  master  and  captain  of  the 
said  vessel,  as  he  otherwise  would  have  done,  and  then  discharged  and 
dismissed  the  plaintiff  from  the  command  of  the  said  vessel,  and  from  the 
retainer  and  employ  of  the  said  John  Ward ;  and  by  reason  thereof  he  the 
plaintiff  had  not  only  lost  and  been  deprived  of  the  support,  gains,  &c., 
which  might  and  would  otherwise  have  arisen  and  accrued  to  him  from 
'  id  by  reason  of  his  being  so  retained  and  employed  as  aforesaid,  but 
1 4  d  from  thence  remained  and  continued  and  still  was  out  of  employ  and 
deprived  of  the  opportunity  of  supporting  himself  by  honest  and  industri- 
ous  means,  and  had  been  and  was,  by  means  of  the  premises,  otherwise 
gres  ly  injured  and  damnified,  &c. 

'tike  defendant   pleaded — first,  not  guilty — secondly,  a  justification, 
alleging  all  the  material  statements  in  the  libel  to  be  true — thirdly,  that 
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the  said  John  Ward  did  not,  by  reason  of  the  publishing  of  the  supposed 
libel  by  the  defendant  as  in  the  declaration  mentioned,  refuse  or  decline 
to  retain  and  continue  the  plaintiflf  to  command  and  be  master  and  cap- 
tain of  the  said  vessel,  nor  did  he  by  reason  thereof  dismiss  and  discharge 
the  plaintiff  from  the  command  of  the  said  vessel,  or  from  the  retainer 
and  employ  of  the  said  John  Ward,  in  manner  and  form  as  in  the  declara- 
tion in  that  behalf  alleged. 

The  plaintiff  joined  issue  on  the  first  and  third  pleas,  and  replied  de 
injuria  to  the  second. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  in  London 
after  Michaelmas  term,  1843.  The  plaintiff,  a  mariner,  had  been  some 
years  in  the  employ  of  Ward,  the  ship-owner,  and  was  commander  of  The 
England  upon  the  voyage  mentioned  in  the  declaration.  *Cass,  r*Mf. 
who  was  an  intimate  friend  of  the  defendant,  was  the  first  mate.  ^ 
On  receipt  of  Cass's  letter,  the  defendant  showed  it  to  a  naval  friend,  one 
of  the  Elder  Brethren  of  The  Trinity  House,  and  also  to  Soames,  an 
extensive  ship-owner,  and,  in  accordance  with  their  advice,  communi- 
cated it  to  Ward,  who  immediately  sent  another  captain  down  to  Llanelly 
to  supersede  the  plamtiff  in  the  command  of  The  England,  and  thence- 
forth ceased  to  employ  the  plaintiff.  It  did  not  appear  that  Ward  had 
instituted  any  inquiry  into  the  truth  of  the  charges  against  the  plaintiff, 
contained  in  Cass's  letter* 

Cass  and  the  second  mate  were  both  called  as  witnesses  on  behalf  of 
the  defendant ;  but  they  failed  to  sustain  the  justification.  It  was,  how- 
ever, contended  that  the  defendant  was  entitled  to  a  verdict  on  the  first 
issue,  on  the  ground  that  the  communication  of  the  letter  to  Ward  was 
confidential  and  privileged. 

On  the  other  hand,  it  was  insisted  that  the  defendant  was  liable,  not- 
withstanding the  absence  of  proof  of  express  malice  ;  there  being  nothing 
in  the  circumstances  to  render  the  communication  excusable — no  relation 
between  the  parties,  no  interest  in  the  defendant,  and  no  moral  duty  ren- 
dering it  incumbent  on  him  to  make  it. 

The  lord  chief  justice  told  the  jury,  that  the  occasion  and  circum- 
stances under  which  the  communication  of  the  letter  took  place  were 
such,  as,  in  his  opinion,  to  furnish  a  legal  excuse  for  making  the  commu- 
nication; that  the  inference  of  malice,  which  the  law,/^r<iik)yaae,  draws 
from  the  bare  act  of  publishing  any  statement  false  in  fact,  containing 
matter  to  the  reproach  and  prejudice  of  another,  was  thereby  rebutted ; 
and  that  the  plaintiff,  to  entitle  himself  to  a  verdict,  must  show  malice  in 
fact :  concluding  by  telling  them  that  they  should  find  their  verdict  for 
the  defendant,  if  they  thou^t  the  communication  was  strictly  honest  on 
his  *part,  and  made  solely  in  the  execution  of  what  he  believed  [9575 
to  be  a  duty ;  but  for  the  plaintiff,  if  they  thought  the  communi- 
cation was  made  from  any  indirect  motive  whatever,  or  firom  any  malice 
BgBinst  the  plaintiff. 
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The  jury  returned  a  verdict  for  the  plaintiff  on  the  second  and  thir& 
issues,  and  for  the  defendant  on  the  first. 

Sir  T.  WUdBy  Serjt.,  in  Hilary  term,  1844J  obtained  a  rule  nia  for  a 
new  trial,  on  the  ground  of  misdirection. 

Talfourd,  Seijt.,  in  Easter  term,  1844,(a)  showed  cause.  The  question 
was  properly  submitted  to  the  jury.  The  defendant,  having  received 
from  a  person  whom  he  had  known  for  many  years,  a  letter  containing 
statements  of  vital  importance  to  the  interests  of  Mr.  Ward,  the  owner  of 
the  vessel,  respecting  the  conduct  of  his  captain,  and  honestly  believing 
those  statements  to  be  true,  after  having  sought  advice  from  persons  who 
were  peculiarly  qualified  to  give  it,  communicated  the  contents  to  Mr. 
Ward.  The  circumstances  clearly  negative  the  inference  of  malice  which 
the  law  ordinarily  draws  from  the  unauthorized  publication  of  defamatory 
statements.  It  is  true  the  defendant  had  no  interest  in  the  matter,  and 
that  he  stood  in  no  particular  relation  either  to  Ward  or  to  Cass.  This 
case,  therefore,  wants  the  ingredients  that  h-ive  in  some  of  the  cases  been 
held  to  make  the  publication  excusable.  But  the  question  is  whether  this 
was  not  a  communication  which,  according  to  the  exigencies  of  society, 
he  was  morally  bound  to  make.     The  earliest  cases  upon  this  subject  are 
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to  be  found  in  BuUer's  Nisi  *Prius,  7th  ed.  p.  8,  in  which  the  law 


is  thus  laid  down :  <<  Where  words  are  spoken  in  confidence  and 
without  malice,  no  action  lies ;  therefore,  where  A.,  a  servant,  brought 
an  action  against  her  former  mistress  for  saying  to  a  lady  who  came  to 
inquire  for  the  plaintiff's  character,  that,  she  was  saucy  and  impertinent, 
and  often  lay  out  of  her  own  bed,  but  was  a  clean  girl,  and  could  do  her 
work  well ;  though  the  plaintiff  proved  that  she  was  by  this  means  pre- 
vented from  getting  a  place  ;  yet,  per  Lord  Mansfield,  this  is  not  to  be 
considered  as  an  action  in  the  common  way  for  defamation  by  words;  but 
that  the  gist  of  it  must  be  malice,  which  is  not  implied  from  the  occasion 
of  speaking,  but  should  be  directly  proved ;  that  it  was  a  confidential 
declaration,  and  ought  not  to  have  been  disclosed  :  Edmondson  v.  Sie- 
venson.  But  if,  without  ground,  and  purely  to  defame,  a  false  character 
should  be  given,  it  would  be  a  proper  ground  for  an  action :  Vanspike  v. 
Cleysoriy  Cro.  Eliz.  541.  So,  in  an  action  for  saying  of  a  tradesman, 
<He  cannot  stand  it  long;  he  will  be  a  bankrupt  soon,' wheie  special 
damage  was  laid  in  the  declaration,  viz.,  that  one  Lane  refused  to  trust 
the  plaintiff  for  a  horse ;  Lane,  the  person  named  in  the  declaration,  was 
the  only  witness  called  for  the  plaintiff;  and,  it  appearing  on  his  evi- 
dence, that  the  words  were  not  spoken  maliciously,  but  in  confidence  and 
friendship  to  Lane,  and  by  way  of  warning  to  him,  and  that  in  conse- 
quence of  that  advice  he  did  not  trust  the  plaintiff  with  the  horse,  PratTi 
C.  J.,  directed  the  jury,  that,  though  the  words  were  otherwise  actionable; 
yet,  if  they  should  be  of  opinion  that  the  words  were  not  spoken  out  of 
malice,  but  in  the  manner  before  mentioned,  they  ought  to  find  the  defend- 

(a)  The  judges  present  being  Tindal,  C.  J.,  and  Goltman,  Erskine,  and  Cresswell,  Jt. 


2  Manning,  Granger,  &  Scott.  ,  577 

ant  not  guilty ;  and  they  did  so  accordingly,  Herver  v.  Dawson^^  C.  B. 
«tting8  after  T.  T.  5  G.  3.     [Cresswell,  J.    In  Cockayne  ▼.  Hodgkissouy 
5  C.  &  P.  543,  Parke,  B.,  lays  it  down,  that  every  wilful  *unau-     r«57o 
thorized   publication,  injurious  to  the  character  of  another,  is  a     ^ 
libel ;  but  that,  where  the  writer  is  acting  on  any 'duty,  legal  or  moral, 
towards  the  person  to  whom  he  writes,  or  where  he  has,  by  his  situation, 
to  protect  the  interest  of  that  person,  that  which  he  writes  under  such  cir- 
cumstances is  a  privileged  communication,  and  no  action  will  lie  for  what 
is  thus  written,  unless  the  writer  be  actuated  by  malice.    If  that  be  cor- 
rect, the  question  here  is,  whether  this  defendant  was  bound  by  any  moral 
duty  to  make  the  communication  be  did.]    He  had  a  moral  duty  to  pro- 
tect the  lives  of  the  crew,  and  the  property  of  the  owner  and  charterers, 
which  he  had  just  grounds  for  believing  to  be  in  danger.    In  Wright  v. 
WoodgatCy  2  C,  M.  &  R.  673,  Tyrwh.  &  G.  12,  Gale,  Exch.  329,  Parke,  B., 
says  :  «  The  proper  meaning  of  a  privileged  communication  is  only  this ; 
that  the  occasion  on  which  the  communication  was  made,  rebuts  the 
inference  primd/iicie  arising  from  a  statement  prejudicial  to  the  character 
of  the  plaintiff,  and  puts  it  upon  him  to  prove  that  there  was  malice  in 
fact — ^that  the  defendant  was  actuated  by  motives  of  personal  spite  and 
ill-will,  independent  of  the  occasion  on  which  the  communication  was 
made."     The  cases  of  Pattison  v.  Jones,  8  B.  &  C.  578,  3  M.  &  R.  101, 
and  Child  v.  j9^dk,  9  B.  &  C.  403, 4  M.  &  R.  338,  fully  sustain  the  direc- 
tion on  the  present  occasion.    In  Todd  v.  Hawkins,  2  M.  &  Rob.  20, 8  C. 
&  P.  88,  it  was  held  that  a  letter  from  a  son-in-law  to  his  mother-in-law, 
volunteering  advice  respecting  her  proposed  marriage,  and  containing 
imputations  upon  the  person  whom  she  was  about  to  marry,  was  a  privi- 
leged communication,  and  not  actionable,  in  the  absence  of  malice :  and  ^ 
Ajlderson,  B.,  observed,  <<  There  are  warm  expressions,  no  doubt,  in  the 
letter ;  but  casual  expressions  should  not  induce  you  (the  jiiry)  to  find  the 
^defendant  guilty,  if  he  were  really  acting  bond  fide  when  he  used    r*57Q 
them ;  for  it  is  for  the  common  good  of  all  that  communications    ^ 
between  parties  situated  as  those  were,  should  be  free  and  unrestrained.'' 
In  Kine  v.  Sewell,  3  M.  &  W.  297,  A.,  having  undertaken  to  build  a  house 
for  B.,  employed  C,  a  carpenter,  to  do  some  of  the  wood-work,  for  which 

A.  had  given  an  estimate.     The  bill  sent  in  having  exceeded  the  estimate, 

B.  applied  to  D.  to  recommend  him  a  surveyor  to  measure  the  work,  upon 
which  D.  told  B.  that  he  had  seen  C.  take  away  some  of  the  quarterings ; 
B.  informed  A.  of  it,  who  came  to  D.  and  asked  him  did  he  say  so ;  to 
which  D.  answered,  « Yes,  I  saw  the  man  employed  by  you  take  from 
B.'s  house  two  long  pieces  of  quartering :  I  hallooed  to  the  man."  In 
an  action  of  slander  brought  by  C.  against  D.,  the  judge  left  it  to  the  jury 
to  say  whether  the  words  imputed  felony ;  and,  if  they  thought  they  did, 
told  them  that  still  the  plaintiff  was  not  entitled  to  recover,  unless  he 
showed  express  malice,  or  the  jury  believed  from  the  circumstances  that 
the  defendant  was  actuated  by  malicious  motives :  and  the  court  held  the 
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direction  right.    The  law  is  broadly  and  well  laid  down  in  the  case  of 
Toogood  v.  Spyringy  1  C,  M.  &  R.  181, 4  Tyrwh.  582,  by  Pabke,  B.,  who 
says:  «In  general,  an  action  lies  for  the  malicious  publication  of  state- 
ments which  are  false  in  fact,  and  injurious  to  the  character  of  another, 
(within  the  well-known  limits  as  to  verbal  slander ;)  and  the  law  consi- 
ders such  publication  as  malicious,  unless  it  is  fairly  made  by  a  person  in 
the  discharge  of  some  public  or  private  duty,  whether  legal  or  moral,  or 
in  the  conduct  of  his  own  affairs  in  matters  where  his  interest  is  con- 
cerned.   In  such  cases,  the  occasion  prevents  the  inference  of  malice 
*d801     ^^^^^  ^^  ^^^  draws  from  unauthorized  communications,  and 
affords  *a  qualified  defence,  depending  upon  the  absence  of  actual 
malice.     If  fairly  warranted  by  any  reasonable  occasion  or  exigency,  and 
honestly  made,  such  communications  are  protected,  for  the  common  con- 
venience and  welfare  of  society ;  and  the  law  has  not  restricted  the  right 
to  make  them  within  any  nairow  limits."    In  Woodvmrd  v.  Lander^  6  C. 
&  P.  548,  it  was  held  that  a  letter  written  to  the  postmaster-general,  or  to 
the  secretary  to  the  general  post-office,  complaining  of  misccmduct  in  a 
post-master,  is  not  a  libel,  if  it  was  written  as  a  bond  fide  complaint,  to 
obtain  redress  for  a  grievance  that  the  party  really  believed  he  had  suf- 
fered ;  and  that  particular  expressions  are  not  to  be  strictly  scrutinizedi 
if  the  intention  of  the  defendant  was  good.    Cases  of  communications  to 
official  persons  are  not,  perhaps,  very  analogous.   But,  in  Shtpky  v.  Toi- 
hunter^  7  C.  &  P.  680,  it  was  ruled  by  Tindal,  C.  J.,  that  a  man  has  a 
right  to  communicate  to  another  any  information  he  is  possessed  of  in  a 
matter  in  which  they  have  a  mutual  interest ;  that  it  is  a  perfectly  legal 
and  justifiable  object  for  one  to  induce  another  to  become  a  party  to  a 
suit  as  to  a  subject-matter  in  which  both  have  an  interest ;  and  that  it  is 
not  because  strong  or  angry  language  is  used  in  such  a  communication, 
that  it  will  be  a  libel ;  but  that  the  jury  must  go  further,  and  see,  not 
merely  that  the  expressions  are  angry,  but  that  they  are  malicious.    The 
special  damage  alleged  in  the  declaration  in  this  case,  is  clearly  not  a 
damage  that  is  fairly  and  legitimately  the  result  of  the  communication  of 
the  letter.    It  was  the  duty  of  Mr.  Ward  to  make  inquiry  into  the  truth 
of  the  aspersions  cast  upon  the  character  of  the  captain,  before  he  acted 
upon  the  defendant's  information. 

Sir  T.  fF!^,Serjt.,(with  whom  was  BramweUj)  in  support  of  the  rule. 
*58n  '^'^^  publication  of  the  letter  by  *the  defendant  was  wholly  in^*' 
^  cusable.  He  had  no  interest  in  the  ship  or  in  the  freight ;  he  stood 
in  no  such  relation,  either  to  the  owner,  the  captain,  or  the  mate,  as  could 
impose  upon  him  any  duty,  legal  or  moral,  to  act  as  he  did.  The  subject- 
matter  of  the  communication  was  not  so  pressing  as  to  require  him  to  act 
on  the  instant :  there  was  ample  time  for  inquiry  into  tiie  truth  of  the 
statement,  seeing  that  the  ship  was  not  to  sail  from  Llanelly  for  at  least 
three  weeks,(a)  and  yet  none  was  made.    The  writer  of  the  letter  express!} 

(a)  Tbifl  appeared  from  a  part  of  the  letter  that  was  oot  set  oat  in  the  declaretioo. 
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cautions  his  friend  (a)  to  abstain  from  doing  the  very  act  which  has  caused 
all  the  injury  of  which  the  plaintifT  complains,  viz.,  showing  the  letter  to 
Mr.  Ward.     There  is  nothing  in  the  law  of  England  to  justify  a  party  in 
thus  becoming  a  volunteer  in  the  propagation  of  slander.    Unless  the  cir- 
cumstances rendered  the  occasion  of  the  publication  lawful,  there  was  no 
necessity  to  prove  express  malice :  the  act  being  unauthorized,  and  inju- 
rious to  the  plaintiff,  the  law  implies  that  it  is  malicious.    It  is  suggested 
on  the  part  of  the  defendant,  that,  in  showing  the  letter  to  Mr.  Ward,  he 
acted  in  the  honest  and  bond  fide  execution  of  a  moral  duty.     But,  what 
is  there  to  give  rise  to  any  moral  obligation  on  the  defendant  to  repeat  the 
slander  ?     Did  he  owe  no  moral  duty  to  the  plaintiff,  to  abstain  from  pub- 
lishing injurious  statements  until  he  had  by  inquiry  satisfied  himself  that 
they  were  founded  in  truth  ?    There  are  various  occasions  upon  which, 
for  the  general  convenience  of  society,  communications  that  would  other- 
wise be  unlawful,  are  held  to  be  excusable  ;  such  as  band  fide  communi- 
cations, whether  on  inquiry  or  otherwise,  as  to  the  characters  of  servants  ; 
as  in  Rogers  v.  Ofj^on,  3  B.  &  P.  587 ;  PaUison  v.  Jones,  8  B.  &  C.  578, 
3M.  &R.  101,and*CAi/rfv.4^cAr,9B.&C.403,4M.&R.338.     ..^g^ 
So,  in  the  case  of  inquiries  made  touching  the  solvency  of  a  trader ; 
answers  given  bond  fide  are  excused,  even  though  the  party  be  mistaken. 
So,  the  communication  is  privileged,  where  it  relates  to  a  matter  in  which 
the  party  uttering  the  defamatory  matter,  is  interested,  or  where  the  par- 
ties have  a  common  interest,  as  in  M^DougaU  v.  Claridge,  1  Campb.  267, 
and  SMpley  v.  Todhunter,  7  C.  &  P.  680.    But,  according  to  the  argument 
urged  on  the  part  of  the  defendant,  any  person  who  hears  a  statement  to 
the  prejudice  of  another  may,  without  inquiry  as  to  its  truth  or  falsehood, 
lawfully  communicate  it  to  any  one  who  may  have  an  interest  in  the  well- 
doing of  the  slandered  man.     That  is  totally  at  variance  with  all  legal 
principle.     In  Bromage  v.  Prosser,  4  B.  &  C.  247,  6  D.  &  R.  296,  Bay- 
ley,  J.,  says :  «  Malice,  in  common  acceptation,  means  ill-will  against  a 
person ;  but,  in  its  legal  sense,  it  means  a  wrongful  act,  done  intention- 
ally, without  just  cause  or  excuse."     «In  an  ordinary  action  for  words, 
it  is  sufficient  to  charge  that  the  defendant  spoke  them  falsely ;  it  is  not 
necessary  to  state  that  they  were  spoken  maliciously.     But,  in  actions  for 
such  slander  as  is  primdfade  excusable  on  account  of  the  cause  of  speak- 
ing or  writing  it,  as  in  the  case  of  servants'  characters,  confidential  advice 
or  communications  to  persons  who  ask  it  or  have  a  right  to  expect  it, 
malice  in  fact  must  be  proved  by  the  plaintiff."    The  proposition  laid 
down  by  Parke,  J.,  in  Cockayr^  v.  Hodgkisson,  5  C.  &  P.  549,  does  not 
embrace  the  case  now  under  consideration.     He  says,  p.  543 :  <(  Every 
^*ilful  unauthorized  publication,  injurious  to  the  character  of  another,  is  a 
libel;  and  every  such  publication  is,  in  a  legal  sense,  *malicious."     r«533 
^^  But,  where  the  writer  is  acting  on  any  duty,  legal  or  moral, 
towards  the  person  to  whom  he  writes,  or  where  he  has,  by  his  situation, 

(a)  After  saying  «  It  u  my  dtUy  to  write  to  Mr.  Ward." 


683  CoxHEAD  i;.  Richards.  H.  T.  1846. 

.0  protect  the  interests  of  another,  that  which  he  writes  under  such  cir- 
cumstances is  a  privileged  communication."  That  learned  judge  never 
could  have  meant  to  convey  that  the  communication  of  defamatory  matter, 
like  tbis,  would  be  a  moral  duty.  The  defendant  owed  a  clear  moral  duty 
to  the  plaintiff  to  refrain  from  repeating  the  slander.    In  Martin  v.  Strongs 

5  A.  &  £.  535,  1  N.  &  P.  29,  it  was  held  that  communications  made  by 
one  member  of  a  charitable  association  to  another,  reflecting  on  the  con- 
duct of  the  medical  attendant  of  the  establishment,  were  not  privileged ; 
though,  it  seems,  it  would  have  been  otherwise,  if  the  communications 
had  taken  place  at  a  meeting  of  the  association  held  for  the  consideration 
of  the  medical  man's  conduct.  The  present  case,  however,  clearly  does 
not  fall  within  any  of  the  classes  of  privileged  communications  allowed 
by  law.  There  is  a  total  absence  of  interest  on  the  part  of  the  defendant, 
as  well  as  of  that  sort  of  relation  between  the  writer  of  the  letter  and  the 
ship-owner,  which  could  justify  the  exhibition  of  the  letter  to  him.  There 
was  nothing  to  give  rise  to  a  semblance  of  duty,  either  legal  or  moral. 

The  court  took  time  to  consider  their  judgment :  bat,  there  being  a  differ 
ence  of  opinion  amongst  the  judges  who  heard  the  case  argued,  and  Er 
SKiiTE,  J.,(a)  having  retired  from  the  bench,  a  second  argument  was  directed 

The  second  argument  took  place  in  Easter  term,  1845,  before  Timdal, 
C.  J.,  and  CoLTMAN,  Cbesswell,  and  Erle,  Js. 

*^Sii1  ^Talfourd  and  Charmelly  Serjts.,  for  the  defendant.  The  ques 
tion  is,  whether,  in  point  of  law,  the  communioation  complained 
of  necessarily  imported  malice.  The  law  prima  fade  implies  malice  in 
the  publisher  of  defamatory  matter  to  the  injury  of  another ;  but  this  pre- 
sumption is  liable  to  be  rebutted  by  the  circumstances  of  each  particular 
case.  That  is  shown  by  this,  that  the  defence  is  admissible  under  not 
guilty,  and  need  not  be  specially  pleaded ;  which,  though  the  court  pro- 
nounced no  opinion  on  the  point  in  Smith  v.  TAomo^,  2  N.  C.  372, 2  Scott, 
546,  4  Dowl.  P.  C.  333,(6)  is  now  clear  law.  To  sustain  his  action,  the 
plaintiff  must  show  that  the  publication  was  wrongful,  and  not  justified 
by  the  occasion :  Lay  v.  Latoson^  4  A.  &  E.  795,  Ueame  v.  Stowell^  12  A. 

6  E.  719.  Formerly  a  greater  latitude  was  allowed  than  can  now  be  con- 
tended for :  Brooke  v.  Montague^  Cro.  Jac.  90 ;  Delany  v.  Jones^  4  Esp.  N. 
P.  C.  191.  [Cresswell,  J.  Is  not  the  rule  this — whether  the  occasion 
is  such  as  to  rebut  the  inference  of  malice,  if  the  publication  is  bond  fide^ 
is  a  question  of  law  for  the  judge ;  whether  the  bona  fdes  existed,  is  a 
question  of  fact  for  the  jury?]  Such  undoubtedly  is  the  rule.(c)  [Tin- 
DAL,  C.  J.  The  mode  of  publishing  goes  to  the  latter  point ;  as  where 
the  publication  is  in  a  newspaper.]  Here,  the  defendant,  who  had  been 
for  some  years  on  terms  of  intimacy  with  Cass,  receives  a  letter  from  him, 
containing  matters  of  a  very  alarming  description  relative  to  the  conduct 
of  the  captain,  which,  though  directly  involving  the  safety  of  the  ship,  the 

(a)  llie  opinion  of  that  learned  judge  is  understood  to  have  been  in  favour  of  the  defendant 
(6)  And  see  Popham,  69.  (<r)  See  Hooptr  ▼.  Trwcott,  2  N.  C.  457,  2  ScoU,  673 
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cargo,  and  the  crew,  be  is  strictly  enjoined  not  to  communicate  to  Ward, 
the  owner.    Having  no  knowledge  of  the  plaintiff,  or  of  Ward,  the  defend- 
ant adopts  the  only  course  that  an  honest  and'  discreet  ^person,     r«go5 
under  such  circumstances,  could  pursue :  he  consults  with  one  of 
the  Elder  Brethren  of  the  Trinity  House,  and  with  an  eminent  ship-owner; 
under  whose  advice,  he,  without  any  comment,  shows  the  letter  to  Ward. 
W^hat,  then,  was  the  owner's  duty  ?    Certainly  not  to  dismiss  the  captain, 
without  investigating  the  eharges  made  against  him.     The  dismissal  was 
not  the  fair  and  legitimate  consequence  of  the  defendant's  act.(a)    The 
information  was  of  the  utmost  importance  to  the  owner:  the  oiily  doubt 
arises  from  their  being  no  relation  of  any  kind  between  him  and  the  defend- 
ant, and  no  application  by  him  for  information.     The  definition  of  a  pri- 
vileged communication  given  by  Pa&ke,  B.,  in  Wright  v.  Woodgate^  is 
perhaps  as  accurate  as  any  that  can  be  found.    That  the  rule  is  founded 
on  a  consideration  of  the  importance  of  the  information  to  the  party  to 
vyhom  it  is  given,  is  evident  from  the  cases.     In  Herver  v.  Dowson^  words 
of  a  tradesman  "that  he  would  soon  be  a  bankrupt,"  spoken  in  confidence, 
and  friendship,  as  a  caution,  were  held  not  to  be  actionable.   [Cresswell, 
J.     How  does  that  agree  with  Bromage  v.  Prosser  ?]   Rogers  v.  Cliftony 
Pattison  v.  JoneSy  and  Child  v.  Affleck^  were  cases  of  servants'  characters. 
In  M^Dougall  v.  Claridge^  it  was  held  that  a.  letter  written  confidentially 
to  persons  who  employed  A.  as  their  solicitor,  conveying  pharges  injurious 
to  his  professional  character  in  the  management  of  certain  concerns  which 
they  had  intrusted  to  him,  and  in  which  B.,  the  writer  of  the  letter,  was 
likewise  interested,  was  not  actionable.    In  *Padmore  v.  Law-     r«5og 
rencc,  11  A.  &  E.  380,  3  P.  &  D.  209,  the  defendant,  in  the  pre-     '" 
sence  of  a  third  person,  not  an  officer  of  justice,  charged  the  plaintiff*  with 
having  stolen  his  property,  and  afterwards  repeated  the  charge  to  another 
person,  also  not  an  officer  of  justice,  who  was  called  in  to  search  the  plain- 
tiffy  with  the  consent  of  the  latter :  and  it  was  held  that  the  statement  was 
privileged,  if  the  defendant  believed  in  its  truth,  acted  bond  Jide,  and  did 
not  make  the  charge  before  more  persons,  or  in  stronger  language,  than 
was  necessary ;  (6)  and  that  it  was  a  question  for  the  jury,  and  not  for  the 
judge,  whether  the  facts  brought  the  case  within  this  rule.     In  Blake  v. 
Pilfoldf  1  M.  &  Rob.  198,  it  was  held  that  a  letter  written  by  a  private 
individual  to  a  public  officer,  complaining  of  the  misconduct  of  a  person 
under  him,  if  made  bondfide^  and  without  malice,  is  not  the  subject  of  an 
action,  though  some  of  the  charges  may  not  be  true.     Taunton,  J.,  there 
says :  ««  Generally,  where  one  man  publishes  libellous  matter  of  another, 

^  (a)  Taking  Ward  to  have  been  under  contract  to  employ,  he  would  appear  to  be  alone  respon- 
*Me  for  the  wrongfal  diainiasal,  notwithftanding  legal,  or  even  actual  malice  in  the  defendant; 
^tonrit  ▼.  LangdaU,  2  B.  dc  P.  384;  ViearM  ▼.  WUcocki,  8  £ast»  1,  8  8mitb*a  Leading  Caaea» 
^>  If  there  was  no  contract,  Ward — whose  intereits  might  be  endangered  by  delay,  and 
who  had  incurred  no  responsibility  as  the  propagator  of  an  injurioos  report^-^woald  be  under 
>M  icgtl  obligation  to  investigate  tha  truth  of  the  charges  made  by  Cass. 
(p)  QiMrre,  of  this  restriction. 

2h2 
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the  law  will  presume  malice  in  the  writer,  and  the  plaintiflf  will  be  enabled 
to  recover,  without  giving  any  proof  of  a  malicious  motive  in  the  defend- 
ant. But  there  are  certain  cases  in  which  communications  are  (what  the 
law  terms)  privileged,  and  where  the  occasion  on  which  the  communica- 
tion is  made,  rebuts  the  inference  of  malice.  In  such  a  case,  a  plaintiff 
cannot  support  an  action  for  the  publication  of  the  matters  so  communi- 
cated, without  giving  evidence  from  which  a  jury  may  come  to  the  con- 
clusion that  the  defendant  was  actuated  by  malicious  motives.  I  allude 
to  the  occasions  where  a  man,  on  being  applied  to,  gives  a  character  of  a 
servant,  or  where  he  gives  confidential  advice,  or  where  the  occasion  of 
the  communication  is  such  as  prima /acie  affords  an  excuse  for  making  it. 
*5R71     ^^  ^^  these  cases  a  plaintiff  must  give  evidence  of  express  *malice." 

The  rule  laid  down  by  Park£,  B.,  in  Toogood  v.  SpyrxTig^  clearly 
embraces  the  present  case.  <<In  general,"  says  that  learned  judge,  «aQ 
action  lies  for  the  malicious  publication  of  statements  which  are  false  in 
fact  and  injurious  to  the  character  of  another  (within  the  well-known  limits 
as  to  verbal  slander ;)  and  the  law  considers  such  publication  as  malicious, 
unless  it  is  fairly  made  by  a  person  in  the  discharge  of  some  public  or 
private  duty,  whether  legal  or  moral,  or  in  the  conduct  of  his  own  affairs 
in  matters  where  his  interest  is  concerned.  In  such  cases,  the  occasion 
prevents  the  inference  of  malice  which  the  law  draws  from  unauthorized 
communications,  and  affords  a  qualified  defence,  depending  upon  the 
absence  of  actual  malice.  If  foirly  tDarrarUed  by  any  reasonabk  occasion 
or  exigency f  and  honestly  madcj  such  communications  are  protected^for  the 
common  convenience  and  welfare  of  society;  and  the  law  has  not  restricted 
the  right  to  make  them  within  any  narrow  limits."  The  Kke  doctrine  is 
held  in  Cockayne  v.  Hodgkissony  Warr  v.  Jb%,  6  C.  &  P.  497,  Woodward 
V.  Lander  J  Shipley  v.  TodhunteVy  and  Todd  v.  Hawkins.  Here,  the  com- 
munication made  by  the  defendant  to  Mr.  Ward,  was  made  in  the  honest 
and  bond  fide  discharge  of  a  moral  duty  towards  that  gentleman.(a)  If 
the  defendant  had  had  any  interest  in  the  matter,  or  was  in  any  way  con- 
nected with  Mr.  Ward,  there  could  be  no  doubt  that  the  legal  inference 
of  malice  would  be  rebutted  by  the  occasion :  but  the  question  is,  whether 
the  rule  is  to  be  so  limited,  and  whether  the  defendant  was  not  morally 
bound  to  communicate  to  Mr.  Ward  the  information  he  had  received  from 
Cass.  [CoLTMAN,  J.  Your  argument  would  extend  to  the  protection  of 
*5881     ^  communication  founded  on  mere  *id]e  gossip.]    The  commoni- 

cation  would  not  be  protected  unless  there  were  just  grounds  fer 
believing  the  information  to  be  true.  [Cresswell,  J.  You  would  make 
the  moral  duty  of  communicating  defamatory  matter  to  one  interested  in 
the  subject,  to  depend  upon  the  source  whence  it  comes,  and  upon  whether 
the  circumstances  under  which  the  communicating  party  received  the  iofbr- 
mation,  made  it  reasonable  for  him  to  believe  it  to  be  true  ?]  Precisely^* 

(a)  The  jury  mast  be  taken  to  have  negatived  the  apparerU  motive  of  the  defendant,  vis^  * 
to  obtain  promotion  for  hia  friend  Caas,  the  mate,  at  the  ezpenee  of  Cozhead,  the  WMiltr* 
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[C&ESSWELL,  J.  That  would  lead  to  a  very  wide  and  inconvenient  field 
of  inquiry.  £rj.£,  J.  Suppose  a  conversation  to  take  place  in  a  public 
house  between  very  disreputable  people,  from  which  it  appears  that  A. 
intends  to  commit  a  felony  in  the  house  of  B. ;  would  not  C.,  overhearing 
the  conversation,  be  justified  in  communicating  it  to  B.^  The  more  dis- 
reputable the  source  of  the  information,  the  more  ground  for  giving  cre- 
dence to  it.]  The  characters  of  the  parties  would  certainly  be  one  test. 
Here,  tbe  character  and  situation  of  the  writer  of  the  letter,  as  well  as  of 
the  captain,  were  known  to  Mr.  Ward.  If  the  defendant  was  bound  to 
disregard  the  communication,  so  was  the  owner.(a)  The  letter  clearly  did 
not  justify  the  captain's  dismissal,  and  would  have  afforded  no  defence  to 
an  action  for  depriving  him  of  the  command.(i) 

Sir  71  WUde^  Serjt.,  and  BramweUj{c)  for  tbe  plaintiff*.     The  general 
point  is  of  great  importance,  and  the  public  are  indebted  to  the  court  for 
giving  it  further  consideration.     Every  man  is  responsible  for  an  inten- 
tional injury  done  to  another,  unless  the  circumstances  are  such  as  to  jus- 
tify or  to  excuse  it.    In  the  present  case,  to  entitle  the  plaintiff  to  maintain 
the  action,  he  was  not  bound  to  show  actual  malice:  it  *was    r«ty3q 
enough  if  the  publication  of  the  libel  took  place  under  circum-     ^ 
stances  that  deprived  it  of  the  protection  which  the  law  afibrds  to  com- 
munications of  a  class  to  which  the  term  «  privileged  '^  is  usually  applied. 
The  kind  of  malice  necessary  to  be  shown  here,  is  that  which  is  defined 
by  Bayley,  J.,  in  Bramage  v.  Prosser.     «  Malice,''  says  that  learned 
judge,  <«in  common  acceptation,  means  ill-will  against  a  person,  but  in  its 
legal  sense  it  means  a  wrongful  act  done  intentionally,  without  just  cause 
or  excuse.     If  I  give  a  perfect  stranger  a  blow  likely  to  produce  death,  I 
do  it  of  malice^  because  I  do  it  intenfionaUy  and  without  just  cause  or 
excuse.     If  I  maim  cattle,  without  knowing  Txdiose  they  are,  if  I  poison  a 
fishery,  without  knowing  the  owner,  I  do  it  of  malice^  because  it  is  a 
iiTongful  act,  and  done  intentionally.    If  I  am  attainted  of  felony,  and 
wilfully  stand  mute,  I  am  said  to  do  it  of  malice^  because  it  is  intentional, 
and  without  just  cause  or  excuse.(<2)    And  if  I  traduce  a  man,  whether 
I  know  him  or  not,  and  whether  I  intend  to  do  him  an  injury  or  not,  I 
apprehend  the  law  considers  it  as  done  of  malice,  because  it  is  virrongful 
and  intentional.     It  equally  works  an  injury,  whether  I  meant  to  produce 
an  injury  or  not ;  and,  if  I  had  no  legal  excuse  for  the  slander,  why  is  he 
not  to  have  a  remedy  against  me  for  the  injury  it  produces  ?   And  I  appre- 
hend the  law  recognises  the  distinction  between  these  two  descriptions  of 
malice, — malice  in  fact  and  malice  in  law, — ^in  actions  of  slander.     In  an 
ordinary  action  for  words,  it  is  sufficient  to  charge  that  the  defendant 
apoke  them  falsely ;  it  is  not  necessary  to  state  that  they  were  spoken 

(fl)  So,  e  convtno* 

(6)  Whether  such  actiou  would  lie,  would  depend  ypoo  the  eiiitenee,  or  non-ezistanee  of  % 
prospectively  binding  contract  to  employ,  tuprd^  585. 

(f)  Having  been  in  the  cause  before  the  end  of  H.  T.  1840. 
ify  I  Russell  on  Ciimes,  614  (t),  1st  ed. ;  3d  ed.  483  (t). 
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maliciously.  This  is  so  laid  down  in  Style's  Reports,  392,  and  tiras  ad- 
judged, upon  error,  in  Mercer  v.  Sparks^  Owen  51,  Noy,  35.  The  objec- 
*5901     ^^^°  *there  was,  that  the  words  were  not  charged  to  have  been 

spoken  maliciously  ;  but  the  court  answered,  that  the  words  were 
themselves  malicious  and  slanderous,  and  therefore  the  judgment  was 
affirmed.  But,  in  actions  for  such  slander  as  is  primd/ade  excusable  on 
account  of  the  cause  of  speaking  or  writing  it,  as  in  the  case  of  servants' 
characters,  confidential  advice  or  communications  to  persons  who  ask  it 
or  have  a  right  to  expect  it^  malice  in  fact  must  be  proved  by  the  plaintiff; 
and  in  Edmondson  v.  Stevenson^  Bull.  N.  P.  8,  Lord  Mansfield  takes  the 
distinction  between  those  and  ordinary  actions  of  slander."  It  may  be 
'cnceded,  that,  if  the  defendant  here  was  under  any  moral  obligation  to 
communicate  the  letter  in  question  to  Mr.  Ward,  the  action  cannot  be  sus- 
tained. But,  if  he  was  under  the  pressure  of  no  moral  duty,  what  is  there 
to  distinguish  this  defendant  from  the  rest  of  the  world?  There  are 
expressions  in  some  of  the  cases,  and  especially  those  at  nisi  prius,  tend- 
ing in  a  great  degree  to  obscure  the  rule  of  law.  But,  on  all  occasions 
where  the  courts  have  given  deliberate  judgments,  the  law  will  be  found 
to  be  uniformly  stated  in  conformity  with  Bromage  v.  Prosser.  Where 
a  man  is  speaking  on  a  lawful  occasion,  there  is  no  presumption  of  law 
against  him,  and  express  malice  must  be  proved.  But,  where  the  act  is 
not  justified  by  the  occasion,  the  honesty  of  the  party's  intention,  and  his 
belief  in  the  truth  of  the  statement  he  makes,  are  wholly  immaterial.  It 
has  been  suggested  that  any  one  who  hears  a  statement  to  the  prejudice 
of  another,  is  justified  in  repeating  the  slander  to  a  party  interested  in  the 
well-doing  of  the  person  slandered  ;  or,  in  other  words,  in  repeating  it  in  a 
quarter  in  which  die  repetition  will  have  the  most  injurious  etrect.(a)  That 
*5911     '^^^^^y  c&nQ<^t  ^^  i^^*     What  becomes  of  the  old  statute  *against 

eaves-dropping,(&)  commented  upon  in  the  second  Institute,  226? 
It  never  can  be  that  any  supposed  moral  duty  will  justify  the  repetition  of 
all  the  idle  gossip  a  man  hears  to  the  prejudice  of  his  neighbour.  See  the 
consequences  of  holding  this  defendant  not  to  be  responsible  for  this  com- 
munication. Cass  would  only  be  responsible  for  an  injuiy  that  naturally 
and  legally  resulted  from  Us  act.  So  far  from  this  defendant  being  autho- 
rized by  Cass  to  communicate  the  slander  to  Mr.  Ward,  he  was  expressly 
and  earnestly  enjoined  to  refrain  from  so  tioing.  He  was  forewarned  of 
the  ruin  which  such  a  course  must  inevitably  entail,  and  which  in  the 
result  has  been  entailed,  upon  the  plaintiflf.  The  convenience  of  trade 
and  commerce  requires  considerable  freedom  of  communication  respecting 
the  credit  and  responsibility  of  a  trader:  and  yet  a  distinction  is  taken 
between  one  who  answers  inquiries,  and  one  who  volunteers  information: 

(a)  Vide  inpTi,  687  (b). 

(6)  The  itotate  utaally  referred  to  in  connection  with  eaTet-dropping,  ii  Weetm.  I^c.  33. 
in  which,  however,  eavee^ropping  is  not  expreetly  mentioned.  At  to  eave»4roppent,  tee  KHcb. 
Courts,  20, 1  Hawk.  P.  C.  book  1,  c  61,  ^  4,  8  Hawk.  P.  C.  book  %,  e.  10,  ^  59,  4  Bit* 
Comm.  169. 
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Kingy.  Watts,  8  C.  &  P.  614.(a)  [Tindal,  C.J.   Suppose  the  defendant 
had  gone  to  Mr.  Ward,  and  told  him  he  had  received  a  communication 
that  materially  affected  his  interest,  and  Mr.  Ward  had  then  asked  him  to 
shoxv  the  letter,  would  that  have  justified  the  production  of  it?]    Possibly 
it  might.     Here,  however,  nothing  of  the  kind  took  place :  the  defendant 
'W2LS  a  mere  volunteer.     The  cases  as  to  characters  of  servants,  are  not  in 
point.     Judges  may  have  been  wrong  in  supposing  that  a  former  master 
stands  in  a  peculiar  position.    It  may  be  said  that  the  servant  authorizes 
the  master  to  libel  him.     But,  right  or  wrong,  the  cases  proceed  upon  that 
distinction.     [Erle,  J.    In  those  cases,  it  is  perfectly  immaterial  whether 
the  party  was  a  volunteer:  the  sole  question  is,  whether  the  information 
was  given  honestly  *and  bond  fide,  r  Cbesswell,  J.   Mr.  Justice     r«KQo 
Baylet  deals  much  more  clearly  with  the  principle  upon  which 
this  class  of  cases  proceeds  than  Lord  Tenterden  does  in  PatHsan  v. 
Jones.]     Getting  v.  Foss,  3  C.  &  P.  160,  and  Humphreys  v.  Miller^  4  C. 
&  P.  7^  were  also  cases  of  information  volunteered.    Martin  v.  Strong, 
5  A.  &E.  535, 1  N.  &  P.  29,  is  an  extremely  strong  authority  for  the  plain- 
tiff.    The  communication  there,  was  one  which  the  party  might  very  rea- 
sonably have  supposed  he  was  justified  in  making;  there  was  no  imputation 
that  he  was  actuated  by  any  personal  or  sinister  motive ;  and  yet  he  was 
held  liable.     The  general  principle  laid  down  by  Parke,  B.,  in  Toogood 
Y.  Spyringy  is  in  favour  of  the  plaintiff,  assuming  that  he  is  right  in  con- 
tending that  the  communication  in  question  was  not  made  in  the  perform- 
ance of  a  moral  duty  on  the  defendant's  part.     And  there  is  nothing  in 
the  cases  of  Cockayne  v.  Hodgkissony  Woodward  v.  Lander,  Shipley  v.  Tod^ 
hunter,  Wright  v.  Woodgate,  or  Heame  v.  StoweU,  that  at  all  militates 
against  this  view  of  the  matter.    In  Fairman  v.  Ives,  5  B.  &  Aid.  642, 
1  D.  &  R.  252,  1  Chitt.  R.  85,  the  communication,  was  held  to  be  privi- 
leged, the  defendant  acting  in  the  fair  and  honest  belief  that  he  was 
addressing  a  party  who  had  power  to  redress  the  grievance  of  which  he 
complained.    In  Brooks  v.  Blanshard,  3  Tyrwh.  844,  Lord  Lyndhurst, 
C.  B.,  says :  « It  is  not  merely  because  a  communication  is  confidential 
that  it  is  privileged,  if  it  is  volunteered  by  the  party  making  it."    What 
moral  duty  can  there  be  in  any  man  to  inflict  a  direct,  certain,  and  irre- 
parable injury  upon  one,  in  order  to  protect  another,  in  whom  he  has  no 
interest,  from  ?l  possible  injury  in  the  event  of  the  information  upon  which 
he  acts  proving  true  i    No  authority  has  been  produced  to  show  the  exist- 
ence of  such  a  duty.    If  the  interest  of  the  person  receiving  the  informa- 
tion is  the  true  *criterion,  the  party  repeating  the  slander  would    r^ggo 
not  be  protected  if  he  were  mistaken  in  the  supposition  that  such 
interest  existed :  and  yet  the  moral  duty  would  exist  as  much  in  the  one 
case  as  in  the  other.     The  moral  duty  should  <arise  out  of  some  relation 
between  the  parties.    Here,  the  occasion  did  not  justify  the  act,  whether 

(a)  Aad  Me  Bennet  ▼.  Deacon,  post,  628. 

VOL.  n.  47 
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done  bond  fide  or  otherwise.    The  defendant  will  have  his  remedy  against 
Cass  for  having,. by  false  statements,  rendered  him  liable  to  this  action. 

Cur.  adv.  vult» 

There  being  still  a  difference  of  opinion,  the  judges  now  delivered  their 
opinions  seriatim,  as  follows  : — 

TiNDAL,  C.  J.  This  was  an  action  upon  the  case  for  the  publication 
of  a  false  and  malicious  libel,  in  the  form  of  a  letter  written  by  one  John 
Cass,  the  first  mate  of  a  ship  called  The  England,  to  the  defendant ;  the 
letter  stating  that  the  plaintiff,  who  was  the  captain  of  the  ship,  and  then 
in  command  of  her,  had  been  in  a  state  of  constant  drunkenness  during 
part  of  the  voyage,  whereby  the  ship  and  crew  had  been  exposed  to 
continual  danger :  and  the  publication  by  the  defendant  was  the  commu- 
nication by  him  of  this  letter  to  the  owner  of  the  ship,  by  reason  whereof, 
— which  was  the  special  damage  alleged  in  the  declaration — the  plaintif 
was  dismissed  from  the  ship  and  lost  his  employment. 

The  defendant  pleaded — first,  not  guilty-r-secondly,  that  the  charges 
made  by  the  mate  against  the  plaintiff  in  his  letter,  were  true — and,  lastly, 
that  the  ship-owner  did  not  dismiss  the  captain  by  reason,  and  in  conse- 
quence of  the  communication  of  the  letter  to  him. 

Upon  the  last  two  issues  a  verdict  was  found  for  the  plaintiff;  but,  upon 
the  first  issue,  for  the  defendant. 

I  to)d  the  jury  at  the  trial,  that  the  occasion  and  circumstances  under 
*5Q41  ^^^^^  ^^  communication  of  this  ^letter  took  place,  were  such,  as, 
^  in  my  opinion,  to  furnish  a  legal  excuse  for  making  the  commu- 
nication ;  and  that  the  inference  of  malice, — which  the  law,  prima fack. 
draws  from  the  bare  act  of  publishing  any  statements  false  in  fact,  con- 
taining matter  to  the  reproach  and  prejudice  of  another, — was  thereby 
rebutted ;  and  that  the  plaintiff,  to  entitle  himself  to  a  verdict,  must  show 
malice  in  fact :  concluding  by  telling  them  that  they  should  find  their 
verdict  for  the  defendant,  if  they  thought  the  communication  was 
strictly  honest  on  his  part,  and  made  solely  in  the  execution  of  what 
he  believed  (a)  to  be  a  duty;  but,  for  the  plaintiff,  if  they  thought  the 
coftimunication  was  made  from  any  indirect  motive  whatever,  or  from 
any  malice  against  the  plaintiff.  And  the  only  question  now  before 
us,  is,  whether,  upon  the  evidence  given  at  the  trial,  such  direction  was 
right. 

There  was  no  evidence  whatever  that  the  defendant  was  actuated  by 
any  sinister  motive  in  communicating  the  letter  to  Mr.  Ward,  the  ship- 
owner: on  the  contrary,  all  the  evidence  went  to  prove  that  what  he  did,  be 
did  under  the  full  belief  that  he  was  performing  a  duty,  however  mistaken 
he  might  be  as  to  the  existence  of  such  duty,  or  in  his  mode  of  performmf 
it.  The  writer  of  the  letter  was  no  stranger  to  the  defendant :  on  lh« 
contrary,  both  were  proved  to  have  been  on  terms  of  friendship  with  each 

(a)  A.,  a  itnnger,  reeeiTet  infonnation  respecting  the  misconduct  of  B.,  which  be  «^ 
neikly  minppIiM  to  C.    la  A.  jnatiAed  in  caasing  the  diamiaaal  of  C.  from  the  aemctf  o^  ^ 
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other  for  some  years ;  and,  from  the  tenor  of  the  letter  itself,  it  must  be 
inferred  the  defendant  was  a  person  upon  whose  judgment  the  writer  of 
the  letter  placed  great  reliance,  the  letter  itself  being  written  for  the  pro- 
fessed purpose  of  obtaining  his  advice  how  to  act  under  a  very  pressing 
difficulty.  The  letter  was  framed  in  very  artful  terms,  such  as  were  cal- 
culated to  induce  the  most  wary  and  prudent  man  (knowing  the  rv^q^ 
•writer)  to  place  reliance  on  the  truth  of  its  details :  and  there  ^ 
can  be  no  doubt  but  that  the  defendant  did  in  fact  thoroughly  believe  the 
contents  to  be  true,  amongst  other  things,  that  the  ship,  of  which  Mr. 
Ward  was  the  owner,  and  the  crew  and  cargo  on  board  the  same,  had 
been  exposed  to  very  imminent  risk,  by  the  continued  intoxication  of  the 
captain,  on  the  voyage  from  the  French  coast  to  Llanelly,  where  the  ship 
then  was,  and  that  the  voyage  to  the  Eastern  Seas,  for  which  the  ship  was 
chartered,  would  be  continually  exposed  to  the  same  hazard,  if  the  vessel 
should  continue  under  his  command.  In  this  state  of  facts,  after  the  letter 
had  been  a  few  days  in  his  hands,  the  defendant  considered  it  to  be  his 
duty  to  communicate  its  contents  to  Mr.  Ward,  whose  interests  were  so 
nearly  concerned  in  the  information  ;  not  communicating  it  to  the  public, 
but  to  Mr.  Ward  ;  and  not  accompanying  such  disclosure  with  any  direc- 
tions or  advice,  but  merely  putting  him  in  possession  of  the  facts  stated 
in  the  letter,  that  he  might  be  in  a  condition  to  investigate  the  truth,  and 
take  such  steps  as  prudence  and  justice  to  the  parties  concerned  required : 
in  making  which  disclosure  he  did  not  act  hastily  or  unadvisedly,  but 
consulted  two  persons  vrell  qualified  to  give  good  advice  on  such  an 
emergency — the  one,  an  Elder  Brother  of  the  Trinity  House — ^the  other, 
one  of  the  most  eminent  ship-owners  in  London :  in  conformity  with 
whose  advice  he  gave  up  the  letter  to  the  owner  of  the  ship.  At  the  same 
time,  if  the  defendant  took  a  course  which  was  not  justifiable  in  point  of 
law,  although  it  proceeded  from  an  error  in  judgment  only,  not  of  inten- 
tion, still  it  isundoubtedly  he,  and  not  the  plaintiflT,  who  must  suffer  for 
such  error. 

The  only  question  is,  whether  the  case  does  or  does  not  fall  within  the 
principle,  well  recognised  and  established  in  the  law,  relating  to  privileged 
or  confidential  ^communications ;  and,  in  determining  this  ques-  r*F.Qa 
tion,  two  points  may,  as  I  conceive,  be  considered  as  settled — 
first,  that  if  the  defendant  had  had  any  personal  interest  in  the  subject- 
matter  to  which  the  letter  related,  as,  if  he  had  been  a  part-owner  of  the 
ship,  or  an  underwriter  on  the  ship,  or  had  had  any  property  on  board,  the 
communication  of  such  a  letter  to  Mr.  Ward  would  have  fallen  clearly 
within  the  rule  relating  to  excusable  publications — and,  secondly,  that  if 
the  danger  disclosed  by  the  letter,  either  to  the  ship  or  the  cargo,  or  the 
ship's  company,  had  been  so  immediate  as  that  the  disclosure  to  the  ship- 
owner was  necessary  to  avert  such  danger,  then,  upon  the  ground  of 
social  duty,  by  which  every  man  is  bound  to  his  neighbour,  the  defendant 
would  have  been  not  only  justified  in  making  the  disclosure  but  would 
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have  been  hound  to  make  it.  A  man  who  received  a  letter  informing  him 
that  his  neighbour's  bouse  would  be  plundered  or  burnt  on  the  night  fol- 
lowing by  A.  and  B.,  and  which  he  himself  believed,  and  had  reason  to 
believe  to  be  true,  would  be  justified  in  showing  that  letter  to  the  owner 
of  the  house,  though  it  should  turn  out  to  be  a  false  accusation  of  A.  and 
B.  llie  question  before  us  appears,  therefore,  to  be  narrowed  to  the  con- 
sideration of  the  facts  which  bear  upon  these  two  particular  qualifications 
and  restrictions  of  the  general  principle. 

As  to  the  first,  I  do  not  find  the  rule  of  law  is  so  narrowed  and  restricted 
by  any  authority,  that  a  person  having  information  materially  affecting  the 
interests  of  another,  and  honestly  communicating  it,  in  the  full  belief,  and 
with  reasonable  grounds  for  the  belief  that  it  is  true,  will  not  be  excused, 
though  he  has  no  personal  interest  in  the  subject-matter.  Such  a  restric- 
tion would  surely  operate  as  a  great  restraint  upon  the  performance  of  the 
various  social  duties  by  which  men  are  bound  to  each  other,  and  by 
•5Q71  ^^^^^  society  is  kept  up.  *In  PatHson  v.  JoneSy  8  B.  &  C.  578, 
^  3M.  &R.  101,  the  defendant,  who  had  discharged  the  plaintiff 
from  his  service,  wrote  a  letter  to  the  person  who  was  about  to  engage 
him,  unsolicited  ;  he  was  therefore  a  volunteer  in  the  matter;  and  might 
be  considered  as  a  stranger,  having  no  interest  in  the  business ;  but,  nei- 
ther at  the  trial,  nor  on  the  motion  before  the  court,  was  it  suggested  that 
the  letter  was,  on  that  account,  an  unprivileged  communication ;  but  it 
was  left  to  the  jury  to  say  whether  the  communication  was  honest  or 
malicious.  Again,  in  Child  v.  Affkck  and  Wife,  9  B.  &  C.  403,  4  M.  & 
R.  338,  the  statement,  by  the  former  mistress,  of  the  conduct  of  her  ser- 
vant, not  only  during  her  service,  but  after  she  had  left  it,  was  held  to 
be  privileged.  The  rule  appears  to  have  been  correctly  laid  down  by  the 
court  of  Exchequer,  that,  «  if  fairly  warranted  by  any  reasonable  occasion 
or  exigency,  and  honestly  made,  such  communications  are  protected, 
for  the  common  convenience  and  welfare  of  society ;  and  the  law  has 
not  restricted  the  right  to  make  them,  within  any  narrow  limits."(fl) 
In  the  present  case,  the  defendant  stood  in  a  different  situation  from  any 
other  person ;  he  was  the  only  person  in  the  world  who  had  received 
the  letter,  or  was  acquainted  with  the  information  contained  in  it.  He 
cannot,  therefore,  properly  be  treated  as  a  complete  stranger  to  the  sub- 
ject-matter of  inquiry,  (i)  even  if  the  rule  excluded  strangers  from  the 
privilege.(c) 

Upon  the  second  ground  of  qualification — was  the  danger  sufficiently 

*5981    ^^^^^^'^^  ^^  justify  the  communication — it  is  true,  that  the  letter, 

which  came  to  the  defendant's  *hands  about  the  14th  of  Decern- 

(a)  8apii,  579. 

(6)  He  did  not  oesM  to  be  a  ftranger  in  point  of  inUrttt,  bj  cetang  to  be  m  Mnuisfr  to 
"point  of  knowUdgt. 

(c)  In  thii  new  of  the  caee,  gtuert,  whether  the  defendant  would  haTe  once  more  becomt  t 
fltranger  to  the  rabject-matler  of  inquifv  npon  oeaiing  to  be  the  aUt  depoatair  of  tha  in' 
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ber,  contains  within  it  the  information  that  the  ship  cannot  get  out  of 
harbour  before  the  end  of  the  month.  It  was  urged  that  the  defendant, 
instead  of  communicating  the  letter  to  the  owner,  might  have  instituted 
some  inquiry  himself.  But  it  is  to  be  observed  that  every  day  the  ship 
remained  under  the  command  of  such  a  person  as  the  plaintiff  was  de- 
scribed to  be,  the  ship  and  crew  continued  exposed  to  hazard,  though  not 
so  great  hazard  as  when  at  sea  ;  not  to  mention  the  immediate  injury  to 
the  ship-owner  which  must  necessarily  follow  from  want  of  discipline  of 
the  crew,  and  the  bad  example  of  such  a  master.  And,  after  all,  it  would 
be  too  much  to  say,  that,  even  if  the  thing  had  been  practicable,  any  duty 
vras  cast  upon  the  defendardy  to  lay  out  his  time  or  money  in  the  investiga- 
tion of  the  charge,  (a) 

Upon  the. consideration  of  the  case,  I  think  it  was  the  duty  of  the 
defendant  not  to  keep  the  knowledge  he  gained  by  this  letter  himself,  and 
thereby  make  himself  responsible,  in  conscience,  if  his  neglect  of  the 
warnings  of  the  letter  brought  destruction  upon  the  ship  or  crew — that  a 
prudent  and  reasonable  man  would  have  done  the  same ;  that  the  disclo- 
sure was  made,  not  publicly,  but  privately  to  the  owner,  that  is,  to  the 
person  who  of  all  the  world  was  the  best  qualified,  both  from  his  interest 
in  the  subject-matter,  and  his  knowledge  of  his  own  officers,  to  form  the 
most  just  conclusion  as  to  its  truth,  and  to  adopt  the  most  proper  and  effec- 
tive measures  to  avert  the  danger ;  after  which  disclosure,  not  the  defend- 
ant, but  the  owner,  became  liable  to  the  plaintiff,  if  the  owner  took  steps 
which  were  not  justifiable ;  as,  by  unjustly  dismissing  him  from  his  employ- 
ment, if  the  letter  was  untrue.  And,  as  all  this  was  done  with  entire 
honesty  of  purpose,  and  in  the  full  belief  of  the  truth  of  the  *infor-  r»cQQ 
mation, — and  that,  a  reasonable  belief, — I  am  still  of  the  same 
opinion  which  I  entertained  at  the  trial,  that  this  case  ranges  itself  within 
the  pale  of  privileged  communication,  and  that  the  action  is  not  main- 
tainable. 

I  dierefore  think  the  rule  for  setting  aside  the  verdict  and  for  a  new  trial, 
should  be  discharged. 

CoLTMAK,  J.  I  regret  much  that  I  am  unable  in  this  case  to  agree  with 
the  opinion  of  my  lord  chief  justice,  that  it  is  a  sufficient  justification  of 
the  defendant's  conduct,  that  he  acted  bond  fide,  and  without  malice. 

The  facts  of  the  case,  which  I  consider  as  material,  are,  that,  on  the 
14th  of  December,  the  defendant  received  from  the  mate  of  a  ship  be- 
longing to  Mr.  Ward,  a  letter  containing  imputations  against  the  captain, 
of  constant  drunkenness  and  unfitness  for  command,  asking  for  the  defend- 
ant's advice,  and  informing  him  that  the  ship  was  then  at  Llanelly,  and 
would  not  sail  thence  before  the  end  of  the  month.  There  was  no  inti- 
macy between  the  defendant  and  Mr.  Ward,  nor  any  relation  in  business 
between  them.  The  defendant,  after  consulting  with  two  friends,  by  their 
advice  communicated  the  letter  to  Mr.  Ward. 

(a)  Vide  supra,  585,  n. 
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I  apprehend  the  rule  of  law  applicable  to  questions  of  this  nature  is  laid 
down  with  accuracy  by  the  court  of  Exchequer  in  the  case  of  Toogood  t. 
Spyringj  where  it  is  said,  «<  In  general,  an  action  lies  for  the  malicioos 
publication  of  statements  which  are  false  in  fact,  and  injurious  to  the 
character  of  another,  (within  the  well-known  limits  as  to  verbal  slander ;) 
and  the  law  considers  such  publication  as  malicious,  unless  it  is  fairly  made 
by  a  person  in  the  discharge  of  some  public  or  private  duty,  whether  legal 
or  moral,  or  in  the  conduct  of  his  own  affairs  in  matters  where  his  interest 
is  concerned.  In  such  cases,  the  occasion  prevents  the  inference  of  malice 
*6001     ^^^^^  ^^^  I^^^  draws  from  unauthorized  ^communications,  and 

afibrds  a  qualified  defence  depending  upon  the  absence  of  actual 
malice.  If  fairly  warranted  by  any  reasonable  occasion  or  exigency,  and 
honestly  made,  such  communications  are  protected,  for  the  common  con- 
venience and  welfare  of  society  ;  and  the  law  has  not  restricted  the  right 
to  make  them,  within  any  narrow  limits." 

Communications  of  this  nature  have  been  commonly  termed  privileged 
communications ;  and  the  term,  if  not  strictly  accurate,  is  perhaps  suffi- 
ciently so  for  practical  purposes:  and  it  has  been  generally  held,  and,  in 
my  judgment,  rightly  held,  that  the  question  whether  a  communication  is 
privileged  or  not,  is  a  question  of  law  for.  the  judge  ;  but,  in  considering 
the  question  whether  a  communication  is  privileged  or  not,  the  condition 
necessary  to  make  it  privileged,  must  be  assumed.  What  I  mean  by  this 
remark,  will  be  more  intelligible  by  referring  to  the  line  of  argument  used 
on  the  discussion  of  the  present  motion.  In  the  first  argument  of  this  case, 
many  remarks  were  made  on  the  mate's  letter,  tending  to  show  that  a  man 
at  all  experienced  in  the  ways  of  the  world,  could  not  have  been  duped 
by  the  statements  in  the  letter,  or  have  believed  them  to  be  true.  But  it 
appears  to  me  that  such  a  line  of  argument  is  inapplicable  to  the  question 
of  law — whether  the  communication  was  privileged ;  for,  the  question  of 
law  is,  whether,  assuming  that  the  defendant  really  and  bon&  fide  beUeved 
the  contents  of  the  letter  to  be  true,  the  occasion  was  such  as  justified  the 
making  the  communication ;  in  other  words,  according  to  the  rule  laid 
down  by  the  court  of  Exchequer  in  Toogood  v.  Spyring^  whether  there 
was  any  duty,  public  or  private,  legal  or  moral,  calling  on  the  defendpt 
to  make  the  communication  complained  of.  It  cannot,  I  think,  be  said 
that  there  was  any  legal  duty ;  was  there  any  moral  duty,  calling  on  him 
to  make  it  ? 
*6011         ''I'he  necessity  which  exists  in  the  transactions  of  society,  for 

free  inquiry,  and  for  facilities  in  obtaining  information  for  the  guid- 
ance of  persons  engaged  in  important  matters  of  business,  has  so  fas  pre- 
vailed, that  it  has  been  established  as  a  rule,  that,  for  words  spoken  confi- 
dentially upon  advice  asked,  no'  action  lies,  unless  express  malice  can  be 
proved  :  Bromage  v.  Prosser,  The  duty  which  may  be  supposed  to  exist, 
to  give  advice  faithfully  to  those  who  are  in  want  of  it,  has  been  allowed 
to  prevail  for  the  sake  of  the  general  convenience  of  business,  though 
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with  some  disregard  of  the  equally  important  rule  of  morality,  that  a  man 
should  not  speak  ill,  falsely,  of  his  neighbour.     Even  though  the  state* 
ment  be  not  on  advice  asked,  but  is  made  voluntarily,  that  circumstance 
was  said,  in  Pattison  v.  JoneSy  not  necessarily  to  prevent  the  statement 
from  being  considered  as  privileged.     Assuming,  then,  upon  the  authority 
of  that  case,  that  the  circumstance  of  the  communication  being  voluntary, 
is  no  insuperable  bar  to  its  being  regarded  as  a  privileged  communication, 
we  return  to  the  consideration  of  the  question,  whether  there  was  any 
moral  duty,  binding  on  the  defendant,  to  make  the  communication  now  in 
question.     And,  on  the  best  consideration  I  can  give  the  subject,  I  think 
the  duty  was  plainly  the  other  way.     The  duty  of  not  slandering  your 
neighbour  on  insufficient  grounds,  is  so  clear,  that  a  violation  of  that  duty 
ought  not  to  be  sanctioned  in  the  case  of  voluntary  communications,  ex- 
cept under  circumstances  of  great  urgency  and  gravity. 

It  may  be  said,  that  it  is  very  hard  on  a  defendant  to  be  subject  to 
heavy  damages  where  he  has  acted  honestly,  and  where  nothing  more  can 
be  imputed  to  him  than  an  error  in  judgment.  It  may  be  hard  :  but  it  is 
very  hard,  on  the  other  hand,  to  be  falsely  accused.  It  is  to  be  borne  in 
mind  that  people  are  but  too  apt  rashly  to  think  ill  of  others :  the  propen- 
sity to  tale-bearing  and  ^slander  is  so  strong  amongst  mankind,  and,  r*go2 
when  suspicions  are  infused,  men  are  so  apt  to  entertain  them  with-  ** 
out  due  examination,  in  cases  where  their  interests  are  concerned,  that  it 
is  necessary  to  hold  the  rule  strictly  as  to  any  officious  intermeddling  by 
which  the  character  of  others  is  affected. 

In  the  present  case,  the  occasion  was  in  no  respect  urgent.  The  vessel 
was  not  to  sail  till  the  end  of  the  month.  There  was  abundant  time  for 
the  defendant  to  write  to  the  mate,  and  for  the  mate  to  act  as  he  should 
be  advised  ;  or  for  the  defendant  to  take  any  other  steps  to  ascertain  the 
truth  of  the  statement,  before  he  communicated  it  in  a  quarter  where  it 
was  likely  to  be  productive  of  so  much  injury  to  the  plaintiff.  It  appears 
to  me,  therefore,  that  the  communication  ought  not  to  be  considered  as 
being  privileged,  and  that  its  being  made  bond  fide  did  not  entitle  the  de- 
fendant to  a  verdict :  and,  with  the  greatest  deference  to  those  who  differ 
from  me,  and  whose  opinions  are  entitled  to  much  more  weight  than  that 
which  I  have  formed,  I  think  it  my  duty  to  state  my  own. 

Cresswell,  J.  I  cannot,  without  much  regret,  express  an  opinion  in 
this  case  at  variance  with  that  which  is  entertained  by  my  lord  and  one  of 
my  learned  brothers.  But,  having  given  full  consideration  to  the  argu- 
ments urged  at  the  bar,  and  the  cases  cited,  and  not  being  able  tp  shake 
off  the  impression  which  they  made  in  favour  of  the  plaintiff,  I  am  bound 
to  act  upon  the  opinion  that  I  have  formed.  I  will  not  repeat  the  facts  of 
the  case,  which  have  been  already  stated,  but  proceed  shortly  to  explain 
the  grounds  upon  which  my  opinion  rests. 

There  is  no  doubt  that  the  letter  published  by  the  defendant  of  the 
plaintiff,  was  defamatory  ;  and  the  truth  of  its  contents  could  not  be  proved. 
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'^GOSI     '^^^  plaintifT  was,  "^therefore,  entitled  to  maintain  an  action  against 
the  publisher  of  that  letter,  unless  the  occasion  on  which  it  was 
published  made  the  publication  of  such  letter  a  lawful  act,  as  far  as  the 
plaintiff  was  concerned,  if  done  in  good  faith,  and  without  actual  malice. 
To  sustain  an  action  for  a  libel  or  slander,  the  plaintiff  must  show  that  it 
was  malicious;  but  every  unauthorized  publication  of  defamatory  matter 
is,  in  point  of  law,  to  be  considered  as  malicious.     The  law,   how 
ever,  on  a  principle  of  policy  and  convenience,  authorizes  many  com- 
munications, although  they  affect  the   characters  of   individuals ;   and 
I  take  it  to  be   a  question  of  law,  whether  the    communication  is 
authorized  or  not.     If  it  be  authorized,  the  legal  presumption  of  malice 
arising  from  the  unauthorized  publication  of  defamatory  matter,  fails, 
and  the  plaintiff,  to  sustain  his  action,  must  prove  actual  malice,  or, 
as  it  is  usually  expressed,  malice  in  fact.    In  the  present  case,  the  exist- 
ence of  malice  in  fact  was  negatived  by  the  jury ;  and  if  my  lord  was 
right  in  telling  them,  that,  in  the  absence  of  malice  in  fact,  the  publication 
of  the  letter  was  privileged,  this  rule  should  be  discharged.     It  therefore 
becomes  necessary  to  inquire  within  what  limits  and  boundaries  the  lav 
authorizes  the  publication  of  defamatory  matter.     Perhaps  the  best  descrip- 
tion of  those  limits  and  boundaries  that  can  be  given  in  few  words,  is  to 
be  found  in  the  judgment  of  Parke,  B.,  in  Toogood  v.  Spyring :     "The 
law  considers  such  publication  as  malicious,  unless  it  is  fairly  made  by  a 
person  in  the  discharge  of  some  public  or  private  duty,  whether  legal  or 
moral,  or  in  the  conduct  of  his  own  affairs  in  matters  where  his  interest  is 
concerned."     It  was  not  contended  in  this  case  that  any  legal  duty  bound 
the  defendant  to  communicate  to  the  ship-owner  the  contents  of  the  letter 
he  had  received,  nor  was  the  communication  made  in  the  conduct  of  bis 
•6041     ^^^  affairs,  nor  was  his  interest  concerned :  the  *authority  for  the 
publication,  if  any,  must  therefore  be  derived  from  some  moral 
duty,  public  or  private,  which  it  was  incumbent  upon  him  to  discharge. 
I  think  it  impossible  to  say  that  the  defendant  was  called  upon  by  any 
public  duty  to  make  the  communication ;  neither  his  own  situation  nor 
that  of  any  of  the  parties  concerned,  nor  the  interests  at  stake,  were  snch 
as  to  affect  the  public  weal.     Was  there  then  any  private  duty  ?    There 
was  no  relation  of  principal  and  agent  between  the  ship-owner  and  the 
defendant,  nor  was  any  trust  or  confidence  reposed  by  the  former  in  the 
latter ;  there  was  no  relationship  or  intimacy  between  them ;  no  inquiries 
had  been  made ;  they  were,  until  the  time  in  question,  strangers :  the  duty, 
if  it  existed  at  all  as  between  them,  must,  therefore,  have  arisen  from  the 
mere  circumstance  of  their  being  fellow-subjects  of  the  realm.     But  the 
same  relation  existed  between  the  defendant  and  the  plaintiff.    If  the 
property  of  the  ship-owner  on  the  one  hand  was  at  stake,  the  character  of 
the  captain  was  at  stake  on  the  other ;  and  I  cannot  but  think  that  the 
moral  duty  not  to  publish  of  the  latter  defamatory  matter  which  he  did  not 
know  to  be  true,  was  quite  as  strong  as  the  duty  to  communicate  to  the 
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fihip*owner  that  which  he  believed  to  be  true.  Was,  then,  the  defendant 
bound  by  any  moral  duty  towards  the  writer  of  the  letter,  to  make  the 
communication?  Surely  not.  If  the  captain  had  misconducted  himself, 
the  mate  was  capable  of  observing  it,  and  was  as  capable  of  communicate 
ing  it  to  the  owner  as  to  the  defendant.  The  crew  were,  in  like  manner, 
capable  of  observing  and  acting  for  themselves.  The  mate  (if  he  really 
believed  that  which  he  wrote  to  be  true)  might,  indeed,  be  under  a  moral 
duty  to  communicate  it  to  his  owner:  but  the  defendant  had  no  right  to 
take  that  yicarious  duty  upon  himself:  he  was  not  requested  by  the  mate 
to  do  80,  but  was,  on  the  contrary,  enjoined  not  to  make  the  communica* 
tion. 

*I  will  not  attempt  to  comment  upon  the  very  numerous  cases    r*/;ne 
that  were  quoted  at  the  bar  on  the  one  side  and  on  the  other,  but     ^ 
will  advert  to  one  or  two  which  tend  to  explain  the  term  «<  moral  duty," 
and  see  whether  it  has  ever  been  held  to  authorize  the  publication  of  defa- 
matory matter  under  circumstances  similar  to  those  which  exist  in  the 
present  case.    In  Bromage  v.  Prossery  Bayley,  J.,  in  his  very  elaborate 
judgment,  speaks  of  slander  as  t^primdfdcie  excusable  on  account  of  the 
cause  of  speaking  or  writing  it,  in  the  case  of  servants'  characters,  confi- 
dential advice,  or  communications  to  those  who  ask  it  or  have  a  right  to 
expect  it."     With  regard  to  the  characters  of  servants  and  agents,  it  is  so 
manifestly  for  the  advantage  of  society  that  those  who  are  about  to  employ 
them  should  be  enabled  to  learn  what  their  previous  conduct  has  been, 
that  it  may  be  well  deemed  the  moral  duty  of  former  employers  to  answer 
inquiries  to  the  best  of  their  belief.     But,  according  to  the  opinion  of  the 
same  learned  judge,  intimated  in  Pattison  v.  JoT^es^  it  is  necessary  that 
^mquiry  should  be  made,  in  order  to  render  lawful  the  communication  of 
defamatory  matter,  although  he  was  also  of  opinion  that  such  inquiry  may 
be  invited  by  the  former  master.    And  in  Rogers  v.  Clifton^  Chambri:,  J., 
quoted  a  similar  opinion  of  Lord  Mansfield^s,  expressed  in  Lowry  v. 
Mcenhead,  Mich.  8  G.  3,  3  B.  &  P.  594. 

It  was  contended  during  the  argument  of  this  case,  that  the  protection 
given  to  masters  when  speaking  of  the  conduct  of  servants,  was  more 
extensive,  and  applied  also  to  communications  made  to  former  employers; 
and  ChUd  v.  Affleck  was  mentioned  as  an  instance.  But  the  communi- 
cation to  the  former  master  was  not  made  a  ground  of  action  in  that  case, 
and  was  introduced  only  as  evidence  that  the  statement  made  in  answer 
to  the  inquiry  of  the  new  master  was  malicious.  The  *same  r»gAg 
observation  applies  to  Rogers  v.  Clifton;  and  it  may  be  collected 
from  that  report  that  Chambbe,  J.,  was  of  opinion,  that,  where  statements 
^fe  made  which  are  not  in  answer  to  inquiries,  the  defendant  must  plead, 
and  prove,  a  justification. 

Again,  where  a  party  asks  advice  or  information  upon  a  subject  on  which 
he  is  interested ;  or  where  the  relative  position  of  two  parties  is  such  that 
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the  one  has  a  right  to  e3q)ect  confidential  information  and  advice  fiotn  the 
other ;  it  may  be  a  moral  duty  to  answer  such  inquiries  and  give  soch 
information  and  advice ;  and  the  statements  made  may  be  rendered  lawful 
by  the  occasion,  although  defamatory  of  some  third  person,  as  in  Dun- 
man  V.  Biggy  1  Campb.  269,  and  Todd  v.  HawkinSy  2  M.  &  Rob.  20, 
8  C.  &  P.  88. 

Two  cases — Herver  v.  Dawson^  Bull.  N.  P.  8,  and  Cleaver  v.  Sarraudej 
reported  in  M^^DougaU  v.  Claridgey  1  Campb.  268 — were  quoted  as  autho- 
rities for  giving  a  more  extended  meaning  to  the  term  «  moral  duty,"  and 
making  it  include  all  cases  where  one  man  had  information,  which,  if  true, 
it  would  be  important  for  another  to  know.  But  the  notes  of  those  cases 
are  very  short :  in  the  former  the  precise  circumstances  under  which  the 
statement  was  made — ^see  KiTig  v.  WattSy  8  C.  &  P.  614,  that  such  a  state- 
ment made  without  inquiry  is  not  lawful — and  in  the  latter,  the  position  of 
the  defendant  with  reference  to  the  Bishop  of  Durham,  to  whom  it  was 
made,  are  left  unexplained.  I  cannot,  therefore,  consider  them  as  satis- 
factory authorities  for  the  position  to  establish  which  they  were  quoted: 
and,  in  the  absence  of  any  clear  and  precise  authority  in  favour  of  it,  I 
cannot  persuade  myself  that  it  is  correct,  as,  if  established  at  all,  it  must 
*6071  ^^  ^^  ^^  expense  of  another  moral  duty,  viz.,  not  *to  publish  de£i- 
matory  matter  unless  you  know  it  to  be  true. 

For  these  reasons,  I  am  of  opinion,  that  the  rule  for  a  new  trial  should 
be  made  absolute. 

Erle,  J.  In  this  case  a  rule  nisi  for  a  new  trial  was  obtained  on  the 
ground  of  misdirection. 

The  plaintiiT,  who  was  the  captain  of  a  ship,  brought  his  action  for  a 
publication  of  a  libel  in  showing  to  the  ship-owner  a  letter  from  the  mate 
to  the  defendant,  imputing  misconduct  to  the  captain. 

The  defendant,  who  was  a  stranger  to  the  plaintiff,  and  but  little  known 
to  the  ship-owner,  had  reason  to  believe,  from  the  contents  of  the  letter, 
that  the  ship  and  crew  were  in  danger  of  destruction  if  the  letter  was  with- 
held, and  that  such  danger  would  be  averted  if  the  letter  was  shown. 
The  jury  were  directed  to  find  for  the  defendant,  if,  in  their  judgment,  the 
defendant  acted  bond  fide  in  showing  the  letter ;  and  this  direction  is  the 
subject  of  objection. 

The  plaintiff  contends  that  there  was  no  evidence  to  rebut  the  presump- 
tion of  malice  arising  from  the  publication  of  a  libel ;  that  there  was  do 
justifying  occasion  for  the  communication  in  question,  because  the  defend- 
ant stood  in  no  relation  either  to  the  ship-owner  or  to  the  captain,  and  had 
no  interest  in  the  ship  or  crew. 

But  the  principle  upon  which  communications  may  be  said  to  be  pro- 
tected,— the  presumption  of  malice  being  rebutted, — appears  to  me  to  be 
not  restricted  in  the  manner  so  contended  for.  Among  such  protected 
communications,  there  are  some  in  which  the  protection  is  derived  from 
the  subject-matter  alone,  without  regard  to  any  relation  in  which  the  author 
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may  stand,  such  as  criticism   and  public  comments:    Carr  t.  Hood^ 
1  Campb.  355 ;  Parmeter  v.  Couplandy  6  M.  &  W.  105. 

*There  are  others  in  which  the  protection  is  derived  from  the  r»gQQ 
relation  in  which  the  giver  of  the  information  stands  to  the  person 
who  is  the  subject  of  it ;  as  in  the  case  of  a  communication  by  a  party  in 
the  conduct  of  his  affairs  where  his  interest  is  concerned :  Fairman  v.  IveSy 
5  B.  &.  Aid.  642;  M^DaugaU  v.  Claridgey  1  Campb.  267;  Toogood  v. 
Spynng, 

There  is  also  another  class  in  which  the  protection  appears  to  me  to  be 
derived  from  the  relation  in  which  the  receiver  of  the  information  stands 
to  the  person  who  is.  the  subject  of  it ;  as  in  the  case  of  information  given 
to  prevent  damage  from  misconduct ;  and  for  this  class  I  think  it  is  not 
essential  that  the  giver  of  the  information  should  stand  in  any  relation  to 
the  other  parties. 

It  is  clear  that  the  rule  is  founded  on  a  consideration  of  the  importance 
of  the  information  to  the  interest  of  the  receiver.  And  this  consideration 
has  no  reference  to  the  source  whence  the  information  is  derived. 

Cases  have  been  referred  to  in  which  such  information  was  held  to  be 
justified,  if  the  bona  fides  was  found  by  the  jury,  and  in  which  no  men- 
tion is  made  of  the  defendant's  being  placed  in  any  relation  which  made 
it  a  duty  on  his  part  to  inform. 

The  notice  to  a  vendor  to  beware  of  the  plaintiff  as  purchaser,  in  Her^ 
ver  y.  Dowsorij  also  the  notice  to  a  landlord  of  the  misconduct  of  the 
plaintiff,  his  steward,  in  Cleaver  v.  SarraudCy  also  the  notice  to  a  neict 
friend  of  an  infant  plaintiff  in  a  chancery  suit,  to  beware  of  the  character 
of  the  plaintiff,  as  likely  to  create  liability  for  costs,  in  Wright  v.  Wood- 
goky  and  the  notice  of  a  report  of  a  run  upon  the  bank  of  the  plaintiff 
to  a  person  being  in  the  neighbourhood,  and  liable  to  be  affected  thereby, 
in  Bromage  v.  Prosser^  may  be  taken  as  examples. 

A  common  application  of  the  principle  is,  in  the  giving  of  the  characters 
of  servants;  and  this  occurs  *most  frequently  in  respect  of  a  for-  r«go9 
mer  master's  answer  to  an  inquiry ;  and  the  rule  is  often  expressed  *- 
as  if  it  were  essential  that  the  giver  of  the  information  should  stand  in 
the  relation  of  former  master.  But,  on  considering  the  reason  of  the  rule, 
and  the  authorities,  that  form  of  expression  appears  to  me  to  be  incorrect. 
It  is  clear  that  the  rule  is  founded  on  the  interest  of  the  receiver  to  know 
the  character  of  the  servant.  It  is  also  clear,  that,  if  the  giver  of  the 
information  indulges  any  selfish  motive  in  giving  a  bad  character,  he  loses 
the  protection,  on  the  ground  of  express  malice. 

In  Rogers  v.  Clifton^  Pattison  v.  Jones^  and  Child  v.  Jiffleck^  it  was 
considered  by  some  judges  that  a  former  master  volunteering  a  character, 
would  be  justified  if  acting  honA  fide:  but  a  former  master  so  volunteering 
stands  in  no  relation  either  to  the  servant  or  the  new  master ;  he  is,  in 
effect,  a  stranger,  and  is  not  called  on  by  inquiry. 
In  Blake  v.  PUfold,  1  M.  &  Rob.  198,  the  defendant,  who  stood  in  no 
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present  or  past  relation  to  the  plaintiflfor  his  employers,  was  held  justifieo 
in  communicating  the  information  he  had  received,  on  account  of  the 
interest  which  the  employers  of  the  plaintiff  had  in  knowing  his  cha- 
racter. 

One  of  the  earliest  cases  on  the  protection  to  a  former  master  in  giving 
a  character  of  a  servant,  is  decided  (a)  as  coming  within  the  general  prin- 
ciple respecting  confidential  communications,  and  not  upon  any  conside- 
ration of  the  relation  of  master:  Edmondson  v.  Stevenson^  Bull.  N.  P.  8. 

In  the  present  case,  the  defendant,  having  reason  (6)  to  believe  he  was 

in  possession  of  information  important  to  the  ship-owner,  in  respect  of 

his  captain,  gave  it  for  the  purpose  of  preventing  a  considerable  damage 

*6101    ^^  ^^^  ^property  from  misconduct;  and,  on  this  ground,  appears 

to  me  to  be  justified. 

The  defendant  also  had  reason  to  believe,  that,  by  giving  this  informa- 
tion, he  should  save  the  lives  of  the  crew  ;(c)  and  on  this  ground  also,  he 
appears  to  me  to  be  justified  in  giving  it,  either  to  the  crew,  or  to  the  ship- 
owner on  their  behalf,  supposing  always  that  the  jury  found  that  he  acted 
with  good  faith. 

Some  objection  was  made  to  the  mode  of  communication.  But  it 
appears  to  me  to  have  been  as  cautious  as  could  be  required  under  the 
circumstances;  and,  if  the  defendant  acted  incautiously,  or  went  to  some 
degree  beyond  what  may  be  thought  to  have  been  strictly  required  for  his 
purpose,  these  were  matters  for  the  jury,  as  evidence  of  malice. 

The  evil  likely  to  arise  from  protecting  information  bond  fide  given  to 
prevent  damage  from  misconduct^  appears  to  me  much  less  than  that 
which  would  result  from  putting  a  stop  to  such  information,  by  renderiog 
the  giver  of  it  liable  in  damages,  unless  he  has  legal  proof  of  the  truth : 
and  the  circumstance  of  the  information  being  officious,  or  without  rea- 
sonable grounds,  or  of  slight  importance,  ought  to  be  appreciated  by  the 
jury.(d) 

It  follows,  that  in  my  judgment,  the  rule  should  be  discharged. 

The  court  being  thus  divided  in  opinion,  the  rule  for  a  new  trial 
fell  to  the  ground,  and  the  defendant  retained  his  verdict.(e) 

(a)  Or,  at  least,  is  so  classed  by  the  editor. 
(6)  The  finding  was,  that  he  did  in  fact  believe. 

(c)  Quart,  whether  this  is  an  inference  of  law  or  a  fact  to  be  considered,  if  wairanted  by 
the  circumstances,  by  the  jury. 

(d)  The  finding  of  the  jury  in  this  case,  soprd,  590,  does  not  seem  to  be  inconsistent  with 
liie  information  having  been  of  slight  importance,  and  conmianicated  officiously,  and  withont 
reasonable  ground. 

(e)  See  the  next  case. 
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•BLACKHAM  ».  PUGH.    Jan.  31,  ['eil 

A't  a  trader,  being  indebted  lo  B.  upon  an  unexpired  credit,  employs  C.  to  sell  bis  goods  by 
auction,  and  absents  bimself,  under  circumstances  sufficient  to  induce  B.  to  believe  that  an 
act  of  bankruptcy  has  been  committed.  B.  gives  notice  to  C.  not  to  pay  over  the  proceeds 
to  A.,  "  he  having  committed  an  act  of  bankruptcy."  In  an  action  by  A.  against  B.  charg- 
ing this  notice  as  a  libel,  it  was  held  by  Tindal,  C.  J.,  and  Coltman  and  Erie,  Js.,  to  be  a 
privileged  communication ;  diisetUitnte,  Cresswell,  J. 

Case,  for  a  libel  upon  the  plaintiff  in  the  way  of  his  trade. 
The  first  count  of  the  declaration  stated,  that  the  plaintiff,  before  and 
at  the  time  of  the  committing  of  the  several  grievances  by  the  defendant 
thereinafter  mentioned,  was  a  trader  within  the  meaning  and  intent  of  the 
laws  and  statutes  in  this  realm  relating  to  and  concerning  bankrupts, 
and  carried  on  the  trade  of  a  currier,  &c.,  to  wit,  in  London,  and  had  al-    . 
ways  exercised  and  carried  on  his  said  trade  with  integrity  and  punctu« 
ality  of  dealing,  and  had  always  been  able  and  willing  to  pay,  and  had  in 
fact  always  punctually  paid,  his  just  debts,  and  had  never  been  in  insol- 
vent or  bad  circumstances,  or  committed  an  act  of  bankruptcy  ;  and  that 
by  means  of  the  premises  the  plaintiff,  before  and  up  to  the  time  of  the 
committing,  &c.,  had  deservedly  obtained  the  good  opinion  and  credit  of 
all  his  neighbours,  and  other  good  and  worthy  subjects  of  this  realm  to 
whom  he  was  in  anywise  known,  &c. ;  that,  before,  &c.,  the  plaintiff,  be- 
ing desirous  of  retiring  from  his  said  trade,  had  advertised  for  sale,  and 
caused  to  be  sold,  by  public  auction,  by  certain  persons  carrying  on  the 
business  of  auctioneers  under  the  name,  style,  or  title  of  Southey  &  Son, 
his,  the  plaintiff's,  stock  in  trade  and  implements  of  his  said  trade,  and 
other  goods  and  chattels  being  in  and  upon  the  shop  and  premises  where 
he,  the  plaintiff,  so  carried  on  his  said  trade  as  aforesaid,  and  the  proceeds 
of  the  said  sale,  amounting  to  500/.,  had,  after  such  sale  as  aforesaid, 
been  received  by,  and  at  the  time  of  the  committing,  &c.,  remained  in  the 
hands  of,  Southey  8^  Son,  as  such  auctioneers ;  that,  before  the  *time    r«gi  o 
of  the  committing,  &c.,  and  before  the  time  of  such  sale  as  there- 
inbefore mentioned,  the  plaintiff  had  purchased  divers  goods  of  the  de- 
fendant at  or  for  the  price  or  sum  of  62/.  12^.  9(/.,  upon  a  certain  credit, 
to  wit,  of  two  months ;  that  such  credit  had  not  expired  at  the  time  of  the 
committing,  &c. ;  yet  that  the  defendant,  well  knowing  the  premises,  but 
greatly  en^'ying,  &c.,  and  wickedly  and  maliciously  intending  to  injure  the 
plaintiff  in  his  good  name,  &c.,  and  to  cause  it  to  be  suspected  and  believed 
that  the  plaintiff  had  been  and  was  in  bad  and  insolvent  circumstances,  and 
had  committed  an  act  of  bankruptcy,  and  was  incapable  of  paying  his  just 
and  true  debts,  &c.,  and  also  maliciously  to  prevent  the  plaintiff  from  re- 
ceiving the  proceeds  of  the  said  sale  thereinbefore  mentioned  from 
Southey  &  Son,(a)  theretofore,  to  wit,  on  the  27th  of  June,  1844,  caused 

[i)  Both  in  this  case  and  in  Coxhead  t.  Rkhardtf  sopni,  556,  special  damage  was  laid ;  but 
this  circumstance  was  not  treated  as  creating  any  distinction  between  these  and  other  cases  of 
Ubel.    Here,  indeed,  that  which  is  laid  as  a  special  damage,  appears  to  be  merely  the  wrongful 
*^^1«  3f  a  solvent  debtor,  to  pay  what  is  shi^wn  by  the  declaration,  and  must  be  taken  as  * 
against  theplaintlfl;  to  be  a  dear  legal  debt 
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and  procured  to  be  written  and  published  of  and  concerning  the  plaintiir, 
and  of  and  concerning  him  in  his  said  trade  as  aforesaid,  a  certain  false, 
scandalous,  malicious,  and  defamatory  libel,  of  and  concerning  the  plain- 
tiff, and  of  and  concerning  him  in  his  said  trade,  in  the  form  of  a  notice 
written  by  the  direction,  and  at  the  request,  and  by  the  order  of  the  de- 
fendant, by  certain  persons  then  being  the  attorneys  and  solicitors  of  the 
defendant,  to  wit,  &c.,  and  directed  and  sent  by  the  last-mentioned  per- 
sons to  Southey  &  Son,  and  containing,  amongst  other  things,  the  false, 
scandalous,  malicious,  and  defamatory  matter  of  and  concerning  the 
plaintiff,  and  of  and  concerning  him  in  his  said  trade,  following,  to  wit: 
*6m     "  Messrs.  Southey  &  Son — We  *hereby  give  you  notice,  and  re- 
quire you,  not  to  part  with  the  proceeds  of  the  sale  of  the  stock 
in  trade,  goods,  chattels,  and  effects  of  H.  J.  Blackham,  of,  &c.,  (meaning 
the  plaintiff,)  which  have  been  lately  sold   by  you  (meaning  the  said 
Southey  &  Son)  by  public  auction  on  the  premises,  the  said  H.  J.  Black- 
ham (meaning  the  plaintiff)  having  committed  an  act  of  bankruptcy ;" 
that,  by  means  of  the  committing,  &c.,  the  plaintiff  was  greatly  injured  in 
nis  good  name,  fame,  and  credit  with  and  amongst  all  his  neighbours 
and  acquaintance,  &c. ;  and  that  by  means  of  the  committing,  &c. ;  and 
in  consequence  of  the  said  notice  so  written  and  sent  to  Southey  &  Son 
as  aforesaid,  Southey  &  Son  confiding  in,  and  believing  the  truth  of,  the 
statement  therein  contained,  detained  the  moneys  so  remaining  in  their 
hands  as  aforesaid,  being  the  moneys  arising  from  the  said  sale,  and  had 
wholly  refused  to  pay  the  same  to  the  plaintiff;  that  the  plaintiff  had  in 
consequence  thereof  lost  and  been  deprived  of  the  use  and  benefit  of  the 
said  moneys  for  a  long  space  of  time,  to  wit,  from  the  time  of  the  com- 
mitting, &c.,  until  the  commencement  of  this  suit ;  (a)  and  that  the  plain- 
tiff also,  by  means  of  the  premises,  had  suffered  and  undergone  great  an- 
noyance, trouble,  and  pain  of  mind,  &c.  • 

To  this  count  the  defendant  pleaded — first,  not  guilty  ;  secondly,— to 
part  of  the  declaration — that  the  plaintiff  did  not  purchase  any  goods  of 
the  defendant  upon  a  credit  which  had  not  expired  at  the  time  of  the 
committing  of  the  grievances,  &c.,  modo  etformd;  concluding  to  the 
country ;  thirdly,  that,  at  the  time  of  the  committing  of  the  grievances  in  the 
first  count  mentioned,  the  plaintiff  was  indebted  to  the  defendant  in  621. 
•fil4l  ^^^'  ^^'  ^^^  goods  sold  and  delivered ;  (6)  and  that  *this  sum  was 
then  due,  and  that  the  plaintiff,  being  so  indebted  and  being  a 
trader,  had  committed  an  act  of  bankruptcy,  by  absenting  himself  from 
his  place  of  business  with  intent  to  defeat  and  delay  the  defendant ;  veri- 
fication. 

(a)  Vide  supra,  612,  n. 

(6)  A  debitum  in  prasenti  9olvendum  in  futttro  would  have  justified  the  notice  to  the  tac- 
tioneerS)  supposing  an  act  of  bankruptcy  had  been  committed ;  but  the  allegation  of  debt  io 
the  third  plea  could  be  supported  only  by  proof  of  a  debt  actually  due — debitum  iohendum  m 
pratenti.  The  third  plea  appears  to  be  wholly  unnecessary ;  as  the  defendant  could  DOt  ioo> 
ceed  upon  that  plea  unless  the  plaintiff  failed  to  pove  the  UcX  traversed  by  the  second. 
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The  plaiatifl*  joined  issue  on  the  first  and  second  pleas,  and  to  the  third, 
replied  de  injurid. 

The  cause  was  tried  before  Parke,  B.,  at  the  summer  assizes  for  the 
county  of  Surrey,  in  1844.  The  facts'  were  as  follows: — The  plaintiff 
was  a  carrier  and  leather-seller,  carrying  on  his  trade  in  Union  Street, 
Southwark.  The  defendant  was  a  tanner.  In  April,  1844,  the  plaintiff 
purchased  goods  of  the  defendant  to  the  amount  of  62/.  \2s.  9(f.,  upon 
the  customary  credit  of  two  months.  In  June,  the  plaintiff,  intending  to 
wind  up  his  concerns  and  retire  from  business,  employed  Messrs.  Southey 
&  Son,  auctioneers,  to  dispose  of  his  stock  by  public  sale.  The  sale  was 
accordingly  advertised  to  take  place  on  the  premises  on  Wednesday,  the 
526th  of  June.  On  the  following  day,  which  was  the  customary  collect- 
ing day  in  the  trade,  the  defendant's  collector  called  for  payment  of  the 
account,  when  he  found  the  goods  all  sold  and  in  the  course  of  being  re- 
moved, no  person  being  upon  the  premises  to  explain  the  plaintiff's  ab- 
sence. The  defendant  immediately  caused  the  following  notice  to  be 
served  upon  the  auctioneers  : — 

<«  Messrs.  Southey  &  Son.  We  hereby  give  you  notice,  and  require 
you,  not  to  part  with  the  proceeds  of  the  sale  of  the  stock  in  trade, 
goods,  chattels,  and  effects  of  Henry  John  ^ackham,  of  No.  163,  Union 
Street,  Southwark,  leather-seller,  which  have  been  lately  sold  by  you  by 
public  auction  on  the  premises ;  the  said  Henry  John  *Black-  r^gie 
ham  having  commuted  an  act  of  bankruptcy.    Dated,  this  27th  of    ** 

^^  '         '  (Signed)        »<  Dimmock  &  Bubbey, 

12,  Size  LanCy 
Solicitors  for  Mr.  Edward  Pugh,  a  creditor  of  the  said  H..  J.  Blackham." 

In  consequence  of  this  notice,  Southey  &  Son  refused  to  pay  over  to 
the  plaintiff  the  proceeds  of  the  sale.  On  the  29th  of  June,  the  defend- 
ant withdrew  the  notice ;  but  the  auctioneers  declined  to  act  upon  such 
withdrawal,  unless  the  defendant's  solicitors  would  assure  them  that  the 
notice  that  the  plaintiff  had  committed  an  act  of  bankruptcy  had  been 
given  under  a  misapprehension.  This  the  defendant's  solicitors  refused 
to  do ;  and  the  proceeds  of  the  sale  were  not  paid  oVer  to  the  plaintiff 
until  after  the  trial  of  this  cause. 

A  witness  was  called  on  the  part  of  the  defendant,  to  prove  an  admis- 
sion by  the  plaintiff  that  he  had  committed  an  act  of  bankruptcy,  by  ab- 
senting himself  from  his  place  of  business  for  the  purpose  of  delaying  his 
creditors.     The  attempt  was  held  to  have  failed. 

It  was  then  insisted  on  the  defendant's  behalf,  that  the  notice  to  Southey 
&  Son  was  a  privileged  communication,  inasmuch  as  it  was  a  statement 
made,  bond  fide^  and  in  the  full  belief  of  its  truth,  by  a  person  having  an 
interest  in  the  subject-matter,  and  to  a  person  interested  in  receiving  the 
information ;  and,  consequently,  that  the  action  was  not  maintainable 
without  proof  of  express  malice. 
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The  learned  baron  told  the  jury  that  they  must  at  all  events  find  fortfae 
plaintifi*  on  the  second  issue,  the  period  of  credit  not  having  expired  at 
the  time  the  notice  was  served  upon  the  auctioneers ;  that  the  communi- 
cation was  not  privileged,  though  made  bond  fide  and  in  the  belief  of  its 
truth,  and  therefore  that  the  plaintiff  was  also  entitled  to  a  verdict  on  the 
'''6161  ^^^^  issue  ;  and  that  he  was  entitled  likewise  to  a  verdict  upon  the 
*third  issue,  unless  they  thought  the  defendant  had  made  out  his 
third  plea.(a) 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  50/. 

Shee^  Serjt.,  in  Michaelmas  term,  1844,  on  the  part  of  the  defendant, 
obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection.  He 
cited  M^DougaU  v.  Claridge^  1  Campb.  267 ;  Fairman  v.  Ives^  5  B.  &  Aid. 
642,  1  D.  &  R.  262,  1  Chitt.  R.  85 ; .  Woodward  v.  Lander,  6  C.  &  P.  548, 
and  Shipley  v.  Todhunter,  7  C.  &  P.  680. 

Sir  T.  WUdCf  and  ChannelU  Serjts.,  (with  whom  was  Bramwell^)  showed 
cause  in  Easter  term,  1845.(6)  The  notice  in  question,  which  falsely 
imputed  to.  the  plaintiff  the  commission  of  an  act  of  bankruptcy,  was  not 
a  privileged  communication.  The  charge  was  wholly  gratuitous  and 
unfounded,  and  was  of  a  character  most  offensive  and  injurious.  Is  this 
within  the  rule  laid  down  by  Parke,  B.,  in  Toogood  v.  Spyring,  1  C,  M. 
&  R.  193,  4  Tyrwh.  582,  a  communication  «  fairly  made  by  a  person  in 
the  discharge  of  some  public  or  private  duty,  whether  legal  or  moral,  or 
in  the  conduct  of  his  own  affairs  in  matters  where  his  interest  is  con- 
cerned ?"  Here,  the  defendant  had  not  the  sort  of  interest  that  will  afford 
an  excuse  for  a  libel.  In  M^Dougall  v.  Claridge,  1  Campb.  267,  the  letter 
was  held  to  be  a  privileged  communication,  because  written  by  a  party  to 
the  suit.  So,  in  Dunman  v.  Bigg,  1  Campb.  269,  n.,  the  communication 
was  held  to  be  privileged  because  made  by  a  creditor,  to  the  surety  of  his 
*6171  ^^'^^o''}  ^^  ^  manner  in  which  both  were  interested.  *  Shipley  v. 
TodhurUer,  1  C,8l1?,  680,  is  also  an  authority  to  show  that  a  man 
may  lawfully  communicate  to  another  any  information  he  is  possessed  of 
in  a  matter  in  which  they  have  a  mutual  interest,  though  such  communica- 
tion  may  convey  reflections  injurious  to  a  third  party.  Fairman  v.  Ives  and 
Woodward  v.  Lander  have  no  application :  they  were  cases  of  complaints 
bond  fide  made  to  public  offices,  for  the  purpose  of  obtaining  redress  of 
grievances.  Here,  the  real  question  is,  whether  this  was  a  communication 
made  by  the  defendant  in  a  matter  in  which  his  own  interest  was  con- 
cerned, and  made  in  the  legitimate  conduct  of  his  own  affairs.  A  man 
must  not  so  conduct  his  own  affairs  as  altogether  to  overlook  his  neigh- 
bour's rights.  [Erle,  J.  Would  the  defendant  have  been  justified,  if  it 
had  appeared  that  he  had  reasonable  ground  for  supposing  that  the  plain- 

(a)  Vide  tnpri,  613,  n.  (a). 

(6)  The  aignmeDt  upon  tms  rule— which  had  been  postponed  nntil  after  Uie  second  aigo- 
ment  of  Coxhead  t.  RichardM^  antd,  p.  669, — took  place  before  Tindal,  C.  J.,  and  ColtiDaOf 
Creeswell,  and  Erie,  Js. 
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tiff  had  committed  an  act  of  bankruptcy  ?]  Clearly  not.  But  here  the 
credit  had  not  expired ;  the  defendant  must  therefore  have  known  that, 
as  far  as  he  was  concerned,  no  act  of  bankruptcy  could  have  been  com- 
mitted. 

SheCy  Serjt.,  (with  whom  was  BovUl^)  in  support  of  the  rule.     The 
learned  judge  ought  to  have  told  the  jury  that  the  circumstances  under 
-which  the  notice  was  given,  afforded  a  legal  justification.    The  case  clearly 
falls  within  the  principle  of  those  authorities  in  which  it  has  been  held, 
that  a  communication  hon&  fide  made  for  the  purpose  of  obtaining  redress, 
to  one  who  may  fairly  be  supposed  to  have  the  means  of  affording  it,  is 
protected.     [Cresswell,  J.     Coxhead  v.  Richards^  ante,  p.  569,  turned 
upon  the  existence  of  a  supposed  moral  duty  on  the  part  of  the  recipient 
of  information,  to  convey  it  to  one  who  has  an  interest  in  being  possessed 
of  it:  this  case  turns  on  the  ground  of  interest;  there  is  no  moral  duty.] 
Perhaps,  *the  defendant  owed  a  mor^  dutj' to  the  auctioneers:     r»^io 
they  had  an  interest  in  the  matter.     [Cresswell,  J.    They  could 
have  had  no  interest,  if  they  had  had  no  notice.]    At  all  events,  the 
defendant  had  such  an  interest  in  the  matter,  as  to  excuse  any  little  excess 
of  zeal  on  his  part.     In  Fairman  v.  Ives,  the  letter  was  addressed  to  one 
who  had  no  means  of  giving  the  redress  that  was  sought.     The  present 
case  falls  precisely  within  the  rule  laid  down  by  Parke,  B.,  in  Toogood 
V.  Spyring :  and  that  rule  is  quite  consistent  with  what  is  said  by  Lord 
Denman,  C.  J.,  in  the  subsequent  case  of  Tuson  v.  EvanSy  12  A.  &  E.  733: 
<<  Any  one,  in  the  transaction  of  business  with 'another,  has  a  right  to  use 
language,  bond  fide^  which  is  relevant  to  that  business,  and  which  a  due 
regard  to  his  own  interest  makes  necessary,  even  if  it  should  directly,  or 
by  its  consequences,  be  injurious  or  painful  to  another ;  and  this  is  the 
principle  on  which  privileged  communication  rests."    Here,  the  commu- 
nication was  made  in  the  bona  fide  belief,  that  an  act  of  bankruptcy  had 
been  committed ;  and  in  a  manner  as  little  injurious  or  offensive  as  the 
circumstances  would  admit  of     Even  if  the  credit  had  not  expired,  the 
defendant, — assuming  an  act  of  bankruptcy  to  have  been  committed, — 
would,  for  this  purpose,  have  had  all  the  rights  of  a  present  creditor. 

Cur.  adv.  vult, 

TiNDAL,  C.  J.     This  was  an  action  upon  the  case  for  a  libel  upon  the 
plaintiff  in  the  way  of  his  trade. 

The  declaration  stated  that  the  plaintiff  had  sold  his  stock  in  trade  by 
auction,  and  that  the  proceeds  were  then  in  the  hands  of  his  auctioneers; 
and  that  he,  the  plaintiff,  had  purchased  of  the  defendant  certain  goods 
to  the  amount  of  62/.  and  upwards,  upon  a  credit  which  had  not  then 
expired ;  and  that  the  defendant  falsely  *and  maliciously  pub-  r«gi  q 
lished  the  libel  complained  of,  in  the  form  of  a  notice,  which  be 
procured  his  attorneys  to  send  to  his  said  auctioneers ;  by  which  notice 
they  were  desired  not  to  part  with  the  proceeds  of  the  sale  in  their  hands, 
thefiaiid^  having  committed  an  act  of  bankruptctf, 
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.  Besides  the  general  issue,  there  was  a  second  plea,  alleging  that  the 
goods  were  not  bought  upon  a  credit  that  had  not  expired  at  the  time  of 
Ihe  libel,  and  a  third  plea  alleging  that  the  plaintiff  had  committed  an  act 
df  bankruptcy,  both  of  which  were  found  for  the  plaintiff;  but  upon  nei 
ther  of  which  any  question  now  arises.  Upon  the  general  issue,  the  jury 
returned  a  verdict  for  the  plaintiflf,  by  the  direction  of  the  learned  judge, 
who  told  the  jury  this  was  not  a  case  in  which  the  defendant  was  justi- 
fied under  the  general  issue,  although  he  made  the  communication  bond 
Jidej  and  believing  it  to  be  true  at  the  time.  And  whether  this  direction 
of  the  learned  judge  was  right  or  not,  is  the  question  raised  for  our  consi- 
deration, on  a  motion  for  a  new  trial. 

This  action,  it  is  to  be  observed,  is  not  an  action  against  the  defendant 
for  maliciously,  and  without  any  reasonable  or  probable  cause,  directing 
his  attorneys  to  give  the  notice  to  the  auctioneers ;  under  which  form  of 
action,  the  defendant  would  have  been  held  liable  in  damages  to  the 
plaintiSr,  if,  without  any  reasonable  cause,  but  from  over-precipitation,  or 
unfounded  suspicion,  he  had  caused  such  notice  to  be  given.  But  this  is 
an  action  for  a  false  and  malicious  libeL  And  the  question  is,  whether 
such  action  is  maintainable  where  there  is  altogether  the  absence  of  any 
malice  in  fact,  and  where  the  defendant,  having  a  personal  interest  in 
preventing  the  money  from  being  paid  over  to  the  plaintiff,  did,  with 
perfect  good  faith,  and  in  the  full  belief  that  the  plaintiff  had  committed 
an  act  of  bankruptcy,  direct  his  attorneys  to  give  such  notice,  to  the  auc- 
tioneers. 

*6201  '^  ^^^  defendant  had  issued  a  fiat  in  bankruptcy  against  *the 
plaintiff,  in  pursuance  of  his  notice,(a)  it  is  perfectly  clear  that 
the  plaintiff  could  not  have  sued  him  in  an  action  of  slander  or  for  a  libel, 
but  must  have  brought  his  action  for  maliciously,  and  without  any  reason- 
able or  probable  cause,  issuing  tlie  fiat.  And  it  does  seem  singular  that 
a  previous  notice,(6)  which  was  absolutely  necessary  to  protect  the  inte- 
reist  of  the  creditors  of  the  plaintiff  under  such  fiat,  should  be  supposed 
to  &11  under  a  different  construction  of  law  from  the  issuing  of  the  fiat 
itself.  It  does,  indeed,  seem  to  be  part  and  parcel  of  the  same  trans- 
action.(c) 

But,  in  any  point  of  view,  this  case  appears  to. me  to  fall  within  the 
range  of  that  principle  by  which  a  communication  made  by  a  person  im- 
mediately concerned  in  interest,  in  the  subject-matter  to  which  it  relates, 
for  the  purpose  of  protecting  his  own  interest,  in  die  full  belief  that  the 
communication  is  true,  and  without  any  malicious  motive,  is  held  to  be 
excused  from  responsibility  in  an  action  for  a  libel.  Delaney  v.  Jones^ 
M^DougaU  V.  Claridgey  and  Toogood  v.  SpjfHng^  appear  to  me  to  be 
authorities  which  fully  support  this,  proposition.  In  the  last  of  these  cases, 
the  judgment  includes — under  those  cases  in  which  the  law  considers  the 

(a)  Tbe  notice  under  the  statute.  (6)  The  alleged  libeL 

(t)  Sircitf,  whexe  no  fiat. 
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occasion  to  prevent  the  inference  of  malice  ^hich  it  draws  from  unautho- 
rized communications  injurious  to  the  character  of  another — such  commu- 
nications as  are  fairly  and  honestly  made  «  by  a  person  in  the  conduct 
of  his  own  aflairs,  in  matters  where  his  interest  is  concerned." 

It  appears  to  me  that  the  present  case  falls  strictly  within  the  principle 
so  laid  down,  in  the  soundness  and  propriety  of  which  principle  I  entirely 
agree ;  and,  consequently,  that  the  direction  of  the  learned  judge  was^ 
incorrect,  and  that  the  rule  should  be  made  absolute. 

*CoLTMAN,  J.     The  question  of  law  which  arises   upon  the     r«^n| 
facts  reported  by  my  brother  Parke  in  this  case  is,  whether, 
assuming  that  the  defendant  acted  bond  fide^  and  without  malice,  the  oc- 
casion was  such  as  justified  him  in  making  the  imputation  he  has  donct 
on  the  plaintiiT. 

For  the  general  rule  which,  in  my  humble  opinion,  ought  to  govern  cases 
of  this  sort,  I  would  refer  to  the  case  of  Coxhead  v.  Richards^  antfe,  p.  569, 
without  repeating  what  I  there  said.(a)  In  reference  to  the  particular  cir-  • 
cumstances  of  the  present  case,  I  would  remark  that  the  defendant  had 
the  most  direct  interest  in  the  matter  with  reference  to  which  the  state- 
ment complained  of  was  made.  There  was,  indeed,  no  debt  then  pay- 
able to  him ;  but  it  was  on  the  point  of  becoming  so.  He  had  a  direct 
interest  in  preventing  the  money,  then  in  the  hands  of  the  auctioneers, 
from  being  paid  over  into  the  hands  of  the  bankrupt ;  as  it  was  a  fund 
out  of  which  he  might  hope  to  receive  a  dividend,  if  matters  should  come 
to  a  bankruptcy.  It  was  material  to  the  defendant's  interest, — at  least, 
he  might  reasonably  suppose  it  to  be  material  to  his  interest, — that  he 
should  give  notice  of  an  act  of  bankruptcy  having  been  committed,  (if  one 
had  been  committed,)  in  order  to  prevent  the  auctioneers  from  being  dis- 
charged in  case  they  should  pay  over  the  money  to  the  bankrupt  before  the 
issuing  of  a  fiat.  Under  these  circumstances,  it  appears  to  me  that  there 
was  a  sufficient  justification  for  his  imputing  bankruptcy  to  the  plaintiff, 
if  he  bond  fide  believed  that  an  act  of  bankruptcy  had  been  committed : 
and  I  am  not  prepared  to  say  that  there  were  not  such  reasonable  grounds, 
of  suspicion  as  might  warrant  a  jury  in  thinking,  that,  in  making  the  im- 
putation in  question,  he  acted  bond  fide  and  without  malice.  I  think, 
•therefore,  though  with  that  deference  which  I  must  feel  for  those  r«gQ2 
whose  opinion  is  adverse  to  mine,  that  the  question  ought  to  have 
been  left  to  the  jury,  and  that  there  should  be  a  new  trial. 

Cresswexl,  J.  This  was  an  action  for  a  libel  contained  in  a  letter 
written  by  the  defendant  to  a  third  person,  in  which  he  stated  that  the 
plaintiff,  a  currier,  had  committed  an  act  of  bankruptcy.  Plea,  not  guilty, 
amongst  others.  At  the  trial,  before  my  brother  Parke,  at  the  Summer 
assizes,  1844,  for  Surrey,  it  was  contended  for  the  defendant  that  the 
alleged  libel  was  a  privileged  communication,  having  been  written  on  a 
lawful  occasion,  without  any  malicious  motive.     The  learned  judge  ruled 

(a)  Ante,  p.  688. 
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that  it  was  not  a  privileged  communication,  and  the  plaintiff  obtained  a 
verdict.  In  Michaelmas  term  a  rule  nisi  for  a  new  trial  was  granted, 
which  was  argued  in  Easter  term ;  and  it  has  stood  over  for  considera- 
tion ;  and  I  now  have  the  misfortune  to  stand  alone  in  the  opinion  that  I 
liave  formed. 

The  facts  upon  which  the  question  depends  are  very  simple.  The  de- 
fendant had  sold  goods  to  the  plaintiff,  the  time  of  payment  for  which  bad 
not  arrived,  but  was  drawing  near.  The  plaintiff  had  sold  off  great  part 
of  his  goods  by  auction,  and  the  auctioneers  had  the  proceeds  in  their 
hands,  when  the  defendant  wrote  to  them,  and  gave  them  notice  that  the 
plaintiff  had  committed  an  act  of  bankruptcy,  and  desired  them  not  to 
pay  over  the  money  to  the  plaintiff.  It  was  argued  for  the  defendant  that 
the  publication  of  this  letter  to  the  auctioneers  was  privileged,  because  it 
was  written  by  the  defendant  in  good  faith,  and  without  malice,  in  the 
conduct  of  his  own  affairs,  in  a  matter  where  his  interest  was  concerned, 
so  as  to  be  within  the  description  of  privileged  communications  given  by 
Pabke,  B.,  in  Toogood  v.  Spyring,  On  the  other  hand,  it  was  contended 
*6231  *^^^  ^^^  letter  was  not  written  by  the  defendant  in  the  conduct 
^  of  his  own  affairs,  nor  was  his  interest  concerned,  within  the 
meaning  to  be  ascribed  to  those  wofds  as  used  in  Toogood  v.  Spyring^  so 
as  to  constitute  a  lawful  occasion  for  publishing  defamatory  matter :  and 
I  fim  of  opinion  that  the  occasion  in  question  was  not  a  lawfiJ  occasion, 
and  that  the  learned  judge  was  right  in  telling  the  jury,  that,  on  the  plea 
of  the  general  issue,  the  plaintiff  was  entitled  to  a  verdict. 

In  determining  this  question,  the  cases  depending  upon  the  discharge 
of  some  legal  or  moral  duty,  may  be  laid  out  of  consideration ;  for  the 
defendant,  in  giving  notice  to  the  auctioneers,  was  acting  solely  for  his 
own  benefit ;  and,  if  that  which  he  did  was  lawful,  it  must  be  so  because 
it  was  an  act  done  in  the  conduct  of  his  own  affairs  in  a  matter  where 
his  interest  was  concerned. 

The  cases  bearing  upon  the  point  may  be  divided  into  two  classes — one, 
where  the  communication  has  been  made  by  a  person  having  an  interest 
in  the  very  transaction  to  which  it  related,  to  another  person  also  interested 
or  employed  in  conducting  it — the  other,  where  a  party,  having  sustained 
a  grievance,  or  diat  which  he  thought  a  grievance,  has  addressed  a  com* 
plaint  to  a  person  whom  he  supposed  capable  of  redressing  it,  and,  in  so 
doing,  has  used  defamatory  language.  M^DougaU  v.  Claridgey  I  Campb. 
267;  Wright  v.  WoodgaU,  2  C,  M.  &  R.  673,  1  Tyrwh.  &  G.  12;  Sjpeth 
cer  v.  Amertafij  1  M.  &  Rob.  470,  and  Shipky  v.  Todhunter,  7  C.  &  P.  680, 
belong  to  the  former  class :  Fearman  v.  Ives^  6  B.  &  A.  642 ;  Woodward 
v.  Lander,  6  C.  &  P.  548;  Coward  v.  Welluigtan,  7  C.  &  P.  531,  to  the 
latter. 

la  the  present  case,  the  defendant  was  not  interested  in  the  sale  of  the 

*6241    pl^D^^'s  goods,  nor  was  there  any  ^connection  between  him  and 

the  auctioneers  in  the  transaction;  nor  had  the  defendant,  at  flie 
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time  when  the  alleged  libel  was  written,  sustained  any  grievance,  nor  had 
any  thing  really  occurred  which  he  considered  a  grievance.  The  debi 
contracted  by  the  plaintiff  was  not  then  payable  ;  and,  for  any  thing  he 
Knew,  might  be  duly  paid  as  soon  as  he  had  a  right  to  demand  it ;  and  he 
might  never  have  any  interest  at  all  in  the  proceeds  of  the  goods  that  had 
been  sold.  Now,  there  is  nothing  in  the  language  of  the  court,  in  decid- 
ing the  case  of  Fairman  v.  Ives^  tending  to  show  that  the  result  would 
have  been  the  same  had  the  defendant's  letter  been  addressed  to  the  secre* 
tary  at  war  before  the  plaintiff's  acceptances  had  been  dishonoured.  In 
Woodward  v.  Lander^ihe  observations  of  the  learned  judge  who  tried  the 
cause,  were  applied  to  the  defamatory  language  used  by  the  defendant  in 
representing  to  the  postmaster-general  things  that  had  really  occurred,  and 
commenting  upon  them.  And  in  Coward  v.  Wellington^  the  letter  com- 
plained of  was  written  by  the  defendant  in  his  own  vindication  against  a 
charge  of  dishonesty.  Hargrave  v.  Le  Breton^  4  Burr.  2422,  and  Pilt  v. 
Donovan^  1  M.  &  iSel.  639,  can  hardly  be  treated  as  authorities  for  our 
guidance  in  deciding  this  case.  They  were  not  actions  for  defamation, 
but  for  slander  of  title,  which  are  governed  by  different  principles.  In 
neither  case  had  the  defendant  published  any  thing  defamatory  of  the 
plaintiff;  but,  claiming  to  be  interested,  had  disputed  the  plaintiff's  title 
to  an  estate  which  he  was  about  to  sell.  A  publication  of  such  a  nature 
is  not  an  unauthorized  publication  which  the  law  deems  to  be  malicious ; 
apd,  in  order  to  maintain  the  action,  it  is  necessary  to  prove  actual  malice, 
or,  in  Lord  Ellenbobough's  words,  "  The  jury  must  arrive  at  their  con- 
clusions through  the  medium  of  malice  or  no  malice  in  the  defendant." 

*It  appears  to  me,  then,  that  the  present  case  does  not  fall     i  ^g^^ 
within  any  of  the  exceptions  out  of  the  general  rule  of  law, — that 
a  man  must  be  responsible  for  publishing  defamatory  matter  which  he 
cannot  prove  to  be  true;  and  that  the  rule  for  a  new  trial  ought  to  be  dis- 
charged. 

Erle,  J.  In  this  case  a  rule  nisi  for  a  new  trial  has  been  obtained,  on 
the  ground  of  misdirection. 

The  action,  as  far  as  this  rule  is  concerned,  was  for  a  libel  in  giving  a 
notice  that  the.  plaintiff  had  committed  an  act  of  bankruptcy.  The  evi- 
dence showed  that  the  defendant  had  sold  goods  to  the  plaintiff  upon 
credit ;  and,  upon  the  day  before  the  credit  expired,  the  defendant  disco- 
vered that  the  plaintiff  had  apparently  sold  off  all  his  stock  in  trade,  by 
auction,  and  had  apparently  quitted  his  place  of  business  without  leaving 
his  address.  He,  therefore,  believed  that  the  plaintiff  had  committed  an 
act  of  bankruptcy,  though  in  fact  he  had  not. 

If  there  had  been  an  act  of  bankruptcy,  the  defendant  and  the  other 
creditors  would  have  had  a  right  to  the  proceeds  of  the  sale  in  the  hands 
of  the  auctioneers ;  and  a  notice  to  them  was  essential  to  prevent  this  right 
from  being  defeated.  Accordingly,  the  notice,  which  was  the  subject  of 
the  action,  was  given. 

2k2 
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The  learned  judge  was  of  opinion,  that  these  facts  afforded  no  eyidence 
to  rebut  the  presumption  of  malice  from  the  publication  of  libellous  mat- 
ter, and  therefore  directed  a  verdict  for  the  plaintiff.  The  correctness  of 
this  direction  is  now  to  be  considered. 

The  defendant  contends  that  he  is  within  that  class  of  the  cases  where 
the  presumption  of  malice  is  rebutted  by  the  occasion,  which  is  grounded 
on  consideration  of  the  private  interest  of  the  party  publishing:  and  I 
*6261  ^^^^  ^^^^  ^^  ^^'  because  he  believed,  with  reasonable  *cause, 
that  the  communication  was  required  in  prudence  to  protect  his 
rights. 

There  are  numerous  decisions  that  one  kind  of  slander  is  justifiable,  if 
^ade  in  asserting  a  claim  of  right,  although  the  claim  may  be  entirely 
without  foundation  in  fact :  Gerard  v.  Dickensany  4  Co.  Rep.  18 ;  SmUk  v. 
Spooryer^  3  Taunt.  246.  And  in  PUt  v.  Donovan^  I  M.  &  Sel.  639,  it  was 
decided,  that  if  the  defendant  bond  fide  believed  he  had  a  claim  to  the 
plaintiff's  land,  he  would  be  justified,  although  his  belief  was  not  onlj 
contrary  to  the  fact,  but  also  without  grounds  sufficient  for  a  man  of  sense 
and  experience. 

Slander  of  title  may  be  at  the  same  time  derogatory  to  the  plaintiff  per- 
sonally, as  in  the  assertion  of  the  bastardy  of  an  heir  presumptive,  by  a 
younger  brother,  supposed  in  Gerard  v.  Dkkensonj  4  Co.  Rep.  17  a;  but 
the  justification  is  not  affected  thereby. 

In  the  present  case,  the  notice  of  the  defendant  appears  to  me  to  be, 
in  substance,  the  assertion  of  a  claim  involving,  of  necessity,  that  which 
the  plaintiff  complains  of  as  a  libel,  and  therefore  justified,  if  the  jury 
found  it  was  made  in  good  faith,  although  the  plaintiff  was  mistaken  in  fact. 

In  Hargrave  v.  Le  Breton — where  the  plaintiff  lost  the  sale  of  his  estate 
at  auction  by  a  notice  of  the  bankruptcy  of  the  mortgagor,  under  whom 
he  claimed,  and  which  notice  was  partly  true  and  partly  not — the  court 
appear  to  have  decided  that  the  defendant  was  justified,  on  the  ground 
that  he  believed  the  communication  requisite  to  protect  the  right  of  a  cre- 
ditor over  the  estate  of  a  debtor  subject  to  the  bankrupt  law,  although  he 
asserted  that  a  docket  had  been  made  out,  when  in  fact  no  docket  had 
been  made  out,  either  then,  or  when  the  rule  for  a  new  trial  was  made 
absolute. 

*6271  ^^  Fairman  v.  Ives^  the  principle  of  the  decision  was — ^that  a 
creditor  who  makes  a  statement  that  would  be  otherwise  libellous, 
is  justified  if  the  occasion  of  his  making  it  be  an  honest  endeavour  to  ob- 
tain redress  against  his  debtor.  If,  in  this  case,  it  was  doubtful  whether 
there  was  sufficient  ground  for  making  the  assertion,  or  whether  the  pub- 
lication in  a  degree  exceeded  what  was  strictly  necessary,(a)  these  werr 
matters  from  which  the  jury  might  find  malice. 

(a)  Vide  Robertmm  ▼.  M'Dougall,  4  Bingh.  670,  1  Moa  &,  P.  692, 3  Garr.  6c  P.  259,  wbei* 
such  excen  wu  held  to  constitute  legal  malice,  independenUy  of  any  inference  of  malice  m/'''. 
to  be  drawn  from  that  excess  by  the  jury. 
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The  objection  that  the  plaintiff's  debt  was  not  payable  when  the  notice 
Mras  given,  is  answered  ;  because,  upon  the  supposition  of  a  bankruptcy, — » 
f^n  which  the  defendant  acted, — he  had  all  the  rights  of  a  present  creditor. 
And  the  objection  that  no  act  of  bankruptcy  existed  in  fact,  is  answered ; 
because,  in  many  of  the  cases  of  protection  from  the  occasion,  the  defend- 
ant has  been  shown  to  have  acted  upon  a  mistake,  but  has  been  neverthe- 
less held  to  be  justified,  if  he  acted  on  an  honest  belief. 

The  rule  for  a  new  trial,  therefore,  should,  I  think,  be  made  absolute. 

Rule  absolute. (a) 

(<?)  A  second  trial  took  place  before  Lord  Denman,  C.  J.,  at  the  summer  assizes  for  Surrey, 
in  1846,  when  that  learned  judge,  feeling  himself  bound  by  the  opinion  of  the  majority  of  this, 
court,  directed  the  jury  accordingly,  at  the  same  time  intimating  that  he  entertained  considerable 
doubt  as  to  the  soundness  of  the  direction.     The  jury  returned  a  verdict  for  the  defendant. 

A  bill  of  exceptions  was  tendered  on  the  part  of  the  plaintiff,  and  the  errors  assigned  thereon 
now  (in  January,  1847)  stand  for  argument  in  the  Exchequer  Chamber. 
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QiMer#,  whether  a  caution  bond  fide  given  to  a  tradesman,  without  any  inquiry  on  hit  part,  not 

to  trust  another,  falls  within  the  exception  as  to  privileged  conununications. 
Held,  by  Tindal,  C.  J ,  and  Erie,  J.,  that  it  does. 
Meldf  by  Coltman  and  Cresswell,  Js.,  that  it  does  not 

Case,  for  slander  of  the  plaintiff  in  his  trade. 

The  declaration  stated  that  the  plaintiff,  before  and  at  the  time  of  the 
committing  by  the  defendant  of  the  grievances  thereinafter  mentioned, 
used,  exercised,  and  carried  on,  and  still  did  use,  exercise,  and  carry  on 
the  trade  of  a  wheelwright,  and  had  always  conducted  the  same  with  great 
punctuality  of  dealing,  weU  and  faithfully  observing  and  keeping  his  en- 
gagements and  paying  his  just  debts,  and  that  the  plaintiff  was  not  at  the 
time  of  the  speaking  and  publishing  of  the  several  false,  scandalous,  and 
malicious  words  thereinafter  mentioned,  nor  at  any  time  since,  in  insol- 
vent circumstances  or  unable  to  pay  his  just  debts ;  and,  by  reason  of  the 
premises,  the  plaintiff,  until  the  speaking  of  such  slanderous  words,  was 
deservedly  held  in  great  esteem  and  credit  by  his  neighbours  and  others, 
and  particularly  by  those  with  whom  he  had  any  dealings  in  his  said 
trade,  and  enjoyed  great  reputation  therein ;  whereby  the  plaintiff  daily 
'  acquired  divers  great  gains  and  profits  in  his  said  trade,  to  the  support 
and  maintenance  of  himself  and  his  family,  and  the  great  increase  of  his 
fortune  ;  and  that  the  plaintiff,  before  the  committing  of  the  said  grievances, 
had  treated  with  one  William  Clark,  in  the  way  of  his,  the  plaintiff's, 
said  trade,  for  the  purchase  by  the  plaintiff  from  Clark  of  a  certain  large 
quantity,  to  wit,  500  tons,  of  timber,  at  and  for  a  certain  price  or  sum  of 
money  to  be  paid  by  the  plaintiff  to  Clark  in  that  behalf:  yet  the  defend- 
ant, well  knowing  the  premises,  but  contriving  and  nrrongfuUy  and  ma- 
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liciously  intending  to  injure  and  destroy  the  good  name  and  reputation  of 
*62Q1  ^^  plaintiff  in  his  *said  trade,  and  to  cause  him  to  be  regarded  as 
a  person  of  no  credit,  worth,  or  substance,  and  in  insolvent  cir- 
cumstances in  his  said  trade,  and  unable  to  pay  his  just  debts,  and, 
thereby  to  injure  and  prejudice  him  in  his  said  trade  and  business, 
during  the  time  the  plaintiff  carried  on  bis  said  trade  as  aforesaid,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  9th  of  October,  1845, 
in  a  certain  discourse  which  the  defendant  then  had  with  Clark,  of  and 
concerning  the  plaintiff,  and  of  and  concerning  him  in  the  way  of 
his  aforesaid  trade,  and  of  and  concerning  the  treaty  for  the  s«d 
timber  which  Clark  had  so  treated  with  the  plaintiff  to  sell  to  the  plain- 
tiff as  aforesaid,  asked  Clark  a  question  in  the  words  following: — «Are 
you  (meaning  Clark)  going  to  have  ready  money  for  it  ?  (meaning  the  said 
timber ) ;  and  then,  in  reply  to  the  following  answer  of  Clark  thereto  to 
the  defendant,  « I  (meaning  Clark)  am  going  to  have  about  half  ready 
money,  and  the  other  at  a  month's  credit,  and  shall  draw  it  (meaning  the 
said  timber)  down  to  Bennett's  yard,  to  get  it  from  the  station,  or  I  shali 
have  to  pay  demurrage,"  the  defendant  spoke  to  and  in  the  hearing  of 
Clark,  of  and  concerning  the  plaintiff,  and  of  and  concerning  him  in  the 
ways  of  his  aforesaid  trade,  and  of  and  concerning  the  said  treaty  for  the 
said  timber  which  Clark  had  so  treated  with  the  plaintiff  to  sell  to  the 
plaintiff,  the  false,  scandalous,  malicious,  and  defamatory  words  following, 
that  is  to  say : — <<  If  you  (meaning  Clark)  draw  it  (meaning  the  said  tim- 
ber) down  to  Bennett's  (meaning  the  plaintiff's)  yard,  you'll  lose  it ;  for, 
be  (meaning  the  plaintiff)  owes  me  (meaning  the  defendant)  about  25/., 
and  I  (meaning  the  defendant)  am  going  to  arrest  him  (meaning  the  plain- 
tiff)  next  week,  for  my  money,  and  the  timber  (meaning  the  said  timber) 
will  help  to  pay  my  debt ;"  thereby  meaning  that  the  plaintiff  was  in  in- 
solvent circumstances  in  his  said  trade,  and  unable  to  pay  his  just 
*6301  *^^^^  '  ^^^9  ^y  means  of  the  committing  of  such  grievances  by 
the  defendant,  the  plaintiff  had  been,  and  was,  greatly  injured  in 
bis  said  good  name,  credit,  and  reputation  in  his  said  ttade,  and  brought 
into  public  scandal  and  disgrace,  and  had  been  shunned  and  avoided  bj 
divers  persons,  and  otherwise  injured ;  and  also  the  plaintiff,  by  reason 
of  the  premises,  was  prevented  from  completing  the  said  treaty  with 
Clark,  for  the  purchase  of  the  said  timber,  and  Clark,  by  reason  of  the  pre- 
mises,  wholly  refused  to  treat  further  with  the  plaintiff  in  respect  thereof,  &c. 

The  defendant  pleaded  not  guilty ;  whereupon  issue  was  joined. 

The  cause  was  tried  before  Coltmak,  J.,  at  the  second  sitting  in  Lon- 
don in  Hilary  term,  1846.  The  facts  were  these : — The  plaintiff  is  a 
wheelwright,  carrying  on  business  in  the  Wandsworth  Road,  near  the 
terminus  of  the  South-Westem  Railway.  The  defendant  is  a  timber- 
dealer  and  builder  in  the  same  neighbourhood.  On  the  8th  of  October 
last,  one  William  Clark,  a  timber-dealer  who  resided  at  Chiddingfold,  in 
Surrey,  having  brought  up  a  quantity  of  ash  timber  by  the  railway,  entered 
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jato  a  treaty  for  the  sale  of  it  to  the  plaintiS*  on  the  9th  of  October.  Be- 
fore the  sale  had  been  finally  agreed  upon,  the  defendant,  meeting  Clark 
in  the  road,  inquired  of  him  if  be  had  sold  his  timber  yet ;  to  which  Clark 
answered — « I  believe  I  have  :  Bennett  is  going  to  have  it."  The  defend- 
ant then  asked,  «  Are  you  going  to  have  ready  money  for  it  ?"  To  this 
Clark  answered,  <<  I  am  going  to  have  half  ready  money,  and  the  other  at 
a  month's  credit ;"  adding  that  he  was  going  to  get  the  timber  drawn  from 
the  railway  to  Bennett's  yard,  in  order  to  avoid  demurrage.  The  defend- 
ant then  remarked :  « If  you  draw  it  down  to  Bennett's  yaid,  you'll  lose 
it  ^  for,  he  owes  me  about  25/.,  and  I  am  going  to  arrest  him  next  week 
for  my  money,  *and  your  timber  will  help  to  pay  my  debt."  In  r#gQi 
consequence  of  this  statement  Clark  declined  to  sell  the  timber  in 
question  to  the  plaintiff.  It  appeared  that  the  plaintiff  was  really  indebted 
to  the  defendant  to  the  amount  of  about  23/. ;  but  it  did  not  appear  that 
the  account  hail  been  sent  in  or  the  money  demanded. 

On  the  part  of  the  defendant  it  was  submitted  that  the  circumstances 
under  which  the  words  were  spoken,  rendered  the  communication  privi- 
leged, in  the  absence  of  any  thing  to  warrant  the  jury  in  inferring  that  the 
defendant  was  influenced  by  any  malicious  or  sinister  motive. 

The  learned  judge,  however,  thought  that,  though  the  communication 
might  have  been  privileged  if  bond  fide  made  in  answer  to  inquiries  ad- 
dressed to  the  defendant  as  to  the  credit  and  circumstances  of  the  plaintiff, 
yet,  masmuch  as  he  had  volunteered  the  information,  the  case  did  not  fall 
within  the  exception  to  the  general  rule. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  40^. 
ByleSy  Serjt.,  in  the  course  of  the  term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection.  He  cited  Edmondson  v.  Stevenson^ 
Bull.  N.  P.  8  ;  Bromage  v.  ProsseVy  6  B.  &  C.  247,  6  D.  &  R.  296  ;  the 
judgment  of  Bayley,  J.,  in  PaUison  y.  JoTies^  8  B.  &  C.  584,  3  M.  & 
R.  101,  and  Coxhead  v.  Richards^  ante,  p.  669,  Blackham  v.  Pugh^ 
ante,  p.  611. 

Talfourdy  Serjt.,  now  showed  cause.  The  direction  of  the  learned 
judge  was  clearly  right :  it  was  precisely  in  accordance  with  that  of  Lord 
Abinger,  C.  B.,  in  King  v.  WattSy  8  C.  &  P.  616,  which  has  never  been 
objected  to.  The  *circumstance  of  the  defendant  being  a  volun-  rmaoo 
teer  has  always  been  considered  to  have  an  important  bearing 
upon  the  question  of  privilege.  This  appears  from  the  observation  of 
Lord  Lyndhu&st  in  Brooks  v.  Blanshardy  3  Tyrwh.  849,  that,  « It  is  not 
merely  because  a  communication  is  confidential  that  it  is  privileged,  if  it  is 
volunteered  by  the  party  making  it."  All  the  authorities  upon  the  subject 
having  been  so  elaborately  discussed  and  considered  in  the  recent  cases 
of  Coxhead  v.  Richards^  ante,  p.  569,  and  Blackham  v.  Pughy  ante,  611, 
it  is  unnecessary  to  do  more  than  refer  to  these  cases.  The  communica- 
tion cannot  be  privileged,  without  some  evidence  that  the  defendant  bond 
fide  believed  the  statement  he  made  to  be  true. 
VOL.  II.  60 
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ByleSj  Serjt.,  in  support  of  the  rule.  The  communication  in  questbn 
clearly  was  privileged ;  the  defendant  not  being  actuated  by  any  malicious 
motive,  but  having  given  the  information  merely  in  kindness  and  friend- 
ship to  Clark,  who  had  an  interest  in  the  matter,  even  though  the  informa- 
tion was  volunteered :  Edmondson  v.  Stevenson^  Bull.  N.  P.  8;  Hervey  v. 
Dowson,  ibid. ;  Wright  v.  Woodgatej  ante,  578;  Toogood  v.  Spyring^  1  C, 
M.  &  R.  181,  4  Tyrwh.  582 ;  and  it  is  not  necessary  to  his  justification 
that  the  party  making  the  communication  should  likewise  be  interested : 
Peacock  v.  ReynaUy  Brownl.  &  G.  151 .  [Cresswell,  J.  We  are  all  agreed 
as  to  the  correctness  of  the  rule  laid  down  by  Parke,  B.,  in  Toogood  v. 

^nf^ng'] 
TiNDAL,  C.  J.     I  am  unable  to  distinguish  the  case  in  principle  from 

Coxhead  v.  Richards ;  and  I  see  no  reason  at  present  to  alter  the  opinion 

I  there  expressed.     It  seems  to  me  that  the  communication  in  question, 

4,gqq-i     ^having  been  made  bond  fide  to  Clark  in  the  ordinary  course  of, 

^     and  in  relation  to,  his  business,  was  privileged,  and  that  the  rule 

should  be  made  absolute. 

CoLTMAN,  J.  I  cannot  accede  to  the  argument  of  my  brother  Byles, 
that  this  was,  under  the  circumstances,  a  privileged  communication.  I  do 
not  think  that  is  the  fair  result  of  the  authorities.  I  adhere  to  the  opi- 
nion I  expressed  in  Coxhead  v.  Richards^  and  in  Blackham  t.  Pi^A,  ante, 
p.  611,  and,  therefore,  it  appears  to  me  that  the  present  rule  ought  to  be 
discharged. 

Cresswell,  J.  Nothing  having  since  occurred  to  induce  me  to^lter 
the  opinion  I  expressed  in  the  two  cases  referred  to  by  my  brother  Colt- 
KAN ;  and,  conceiving  the  present  case  to  fall  within  the  same  general 
principle,  I  think  the  rule  should  be  discharged. 

Erle,  J.  I  think  this  was  entirely  a  matter  for  the  jury :  if  they  were 
satisfied  that  the  communication  was  made  bond  fide  and  without  malice,(a) 
it  was  their  duty  to  find  for  the  defendant. 

The  court  being  thus  equally  divided  in  opinion,  the  rule  fell  to  the 
ground,  and  the  plaintiff  retained  his  verdict.(&) 

(a)  The  rale  here  laid  down  would  extend  to  every  defkmatOTy  publication, — however  aiiRt- 
ionable  in  itself  and  injarious  to  the  party  defamed, — ^the  same  degree  of  protection  that  wif 
given  in  Pitt  v.  Donovan,  1  M.  dt  Selw.  639 ;  Smith  v.  Spoomr,  3  Taunt  246,  to  ilander 
of  t'ih. 

^h\  The  opinion  of  each  of  the  learned  judges  in  this  case  was  the  same  as  that  proooaooed 
by  tnem  respectively  in  Coxhead  v.  Richardt :  the  result  to  the  parties  was  direcUy  the  reterse, 
the  defaming  party  having  succeeded  in  Coxhead  v.  Richards, — in  Bennett  v.  Deacon,  (u  sbo 
in  a  case  similarly  circumstanced,  of  Prowte  v.  Wilcox,  3  Mod.  161,)  the  party  defamed. 
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A  declaration  by  A.  against  B.,  upon  a  guarantee  stated,  that,  in  consideration  of  advances 
already  made  by  A.,  and  that  A.  would  from  time  to  time  make  advances  to  C,  B.  promised 
to  repay  A.  the  last-mentioned  advances.  The  consideration  on  the  face  of  the  guarantee 
was — *•  in  consideration  of  advances  made  and  to  be  made  by  A.,  or  by  any  other  pertoru  of 
u>hom  j3J»  firm  might,  from  time  to  tuM,  comist ;" — Held,  a  variance.(a} 

A  guarantee  was  given  in  theae  terms: — « In  consideration  of  advances  made  and  to  be  made 
by  A.  and  B.,  or  by  any  other  persons  of  whom  their  firm  may,  from  time  to  time,  consist,  in 
the  way  of  loan,  ^c,  we  jointly  and  severally  hereby  guaranty  to  A.  and  B.  the  n>-payment 
of  the  said  advances,  and  to  indemnify  them  against  any  loss  by  reason  of  sach  advances ; 
oar  liability  not  to  exceed  1000/.;  this  guarantee  to  be  a  continuing  guarantee,  and  to  be  a 
security  to  A.  and  B.  to  the  extent  of  1000^  as  aforesaid,  fur  the  whole  of  any  balance 
which  may  from  time  to  time,  or  at  any  time,  become  due  to  A.  and  B.,  or  to  the  persons  for 
the  time  being  constituting  the  firm:" — Held,  that  this  instrument  disclosed  a  sufficient  con- 
sideration for  the  defendant'a  promise,  though  there  had  been  no  change  in  the  firm. 

The  following  case  was,  under  an  order  of  Cresswell,  J.,  stated  for 
the  opinion  of  the  court : — 

The  declaration  stated,  that,  before  and  at  the  time  of  the  making  of 
the  promise  of  the  defendant  as  thereinafter  mentioned,  and  from  thence 
until  the  commencement  of  the  action,  the  plaintiffs  exercised  and  carried 
on  the  trade  of  bankers  in  co-partnership,  and  before  and  at  the  time  of 
the  making  of  the  promise  of  the  defendants,  the  plaintiffs  had  advanced 
to  one  Fielding  divers  sums  of  money  amounting  to  2685/.  10s.  lOe/.,  and 
Fielding  was  then  indebted  to  the  plaintiffs  on  the  account  thereof;  that, 
thereupon,  on  the  7th  of  August,  1838,  in  consideration  of  the  said  ad- 
vances so  made  as  aforesaid,  and  that  the  plaintiffs,  or  any  other  persons 
of  whom  the  said  firm  mighty  J^rom  time  to  tim^y  *consisty(b\  would  r«gqR 
[from  time  to  time(c)]  make  advances  to  Fielding  of  moneys  in 
the  way  of  loan,  payments,  discount,  or  otherwise,  the  defendant  and  one 
Howland  jointly  and  severally  guarantied,  and  then  promised  to  the  plain- 
tiffs the  repayment  of,  the  said  [last-mentioned  (c)]  advances,  and  to 
indemnify  them  against  any  loss  by  reason  of  such  advances,  provided 
that  the  liability  of  Howland  and  the  defendant  was  not  to  exceed  1000/. ; 
that  the  defendant  and  Howland,  then,  also,  for  the  consideration  afore- 
said, promised  the  plaintifis  that  the  defendant's  said  guarantee  and  pro- 
mise should  be  a  continuing  guarantee,  and  a  security  to  the  plaintifis  to 
the  extent  of  1000/.  as  aforesaid,  for  the  whole  of  any  balance  which  might, 

(a)  Rejecting  the  nugatory  portion  of  the  alleged  consideration,  consisting  of  advances  already 
made  to  C.  without  any  precedent  request  on  the  part  of  B.,  the  only  consideration  for  the 
guarantee  would  be  the  advances  to  be  made  either  by  A.  or  by  the  firm.  Qiuere,  whether  this 
springing  consideration  is  not  a  divisible  consideration,  the  advances  which  might  be  made  by 
A.  constituting  the  sole  consideration  for  the  guarantee  of  the  amount  of  those  advances,  and 
the  advances  which  might  be  made  by  the  firm,  being  regarded  as  the  sole  consideration  of  the 
promise  to  guaranty  the  amount  of  the  advances  to  be  made  by  the  firm.  It  would  have  been 
otherwise  if  there  had  been  any  engagemetU  on  the  part  of  A.,  or  of  the  firm,  to  make  advances 
to  C ;  as  in  that  case  the  entire  engagement  would  have  formed  the  consideration,  or  part  ol 
the  consideration,  of  the  promise  to  guaranty  the  advances  to  be  made  by  either. 
(6)  The  words  in  Italics  were  inserted  on  the  amendment 
(r)  The  words  between  brackets  were  struck  out  on  the  amendment. 
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from  time  to  time,  or  at  any  time,  become  due  to  the  plaintiffs  or  to  the 
persons  for  the  time  being  [carrying  on  the  said  trade(a)]  constituting  the 
said  firm  ;{h)  that  the  plaintiffs,  confiding  in  the  said  promise  of  the  defend- 
ant, did  afterwards,  and  whilst  they  were  and  constituted  the  said  firmjlh) 
to  wit,  on  the  8th  of  August,  1838,  and  on  divers  other  days  and  times 
afterwards,  make  to  Fielding,  at  his  request,  divers  advances  of  moneys, 
in  the  way  of  loan,  payments,  discount,  and  otherwise,  amounting  to 
10,000/. ;  and  that,  although  the  time  for  the  repayment  of  the  said  advances 
had  elapsed  before  the  commencement  of  the  suit,  and,  although  Fieldmg 
*6361  ^^  afterwards,  and  before  the  ^commencement  of  the  suit,  to  wit, 
on  the  1st  of  July,  1844,  requested  by  the  plaintiffs  to  pay  them 
the  same ;  but  that  he  had  not  paid  the  plaintiffs  the  same,  or  any  part 
thereof;  and  that  thereof  the  defendant  and  Howland  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  had  notice ;  yet  the  defendant  and 
Howland  had  not,  nor  had  either  of  them,  paid  to  the  plaintiffs,  or  either 
of  them,  the  sum  of  1000/.,  parcel  of  the  said  advances  so  due  and  owing 
as  aforesaid,  or  any  part  thereof;  and  that  the  said  sum  of  1000/.  still 
remained  wholly  due  and  unpaid  to  the  plaintiffs. 

Plea,  non  assumpsit. 

For  some  time  previous  to,  and  on  and  since  the  7th  of  August,  1838, 
the  plaintiffs  carried  on  business  as  bankers  at  Aylesbury.  For  some 
time  previous  to  the  said  7th  of  August,  1838,  George  Fielding  had  been 
a  customer  of  the  bank ;  and  on  that  day,  at  the  time  the  guarantee  here- 
inafter mentioned  was  given,  the  state  of  the  account  between  Fielding 
«nd  the  plaintiffs  was  as  follows;  viz.,  amount  of  advances  made  to 
Fielding,  20,507/.  lOs.  5c/. ;  amount  repaid,  18,821/.  19$.  Id. ;  making 
the  balance  then  due  to  the  plaintiffs  by  Fielding,  1685/.  \0s,  10(/. 

On  the  said  7th  of  August,  1838,  the  defendant  and  Robert  Howland 
gave  the  plaintiffs  a  guarantee  in  writing,  signed  by  Howland  and  the  de- 
fendant,  viz.— r 

« In  consideration  of  advances  made  and  to  be  made  by  Messrs.  Thomas 
Chapman,  and  Thomas  Sands  Chapman,  of  Aylesbury,  bankers,  orbyaun 
other  persons  of  whom  their  firm  may  from  time  to  time  consist^  in  the 
way  of  loan,  payments,  discount,  or  otherwise,  to  George  Fielding,  of 
Thame,  in  the  county  of  Oxford,  ironmonger,  we,  jointly  and  severallj, 
hereby  guaranty  to  the  said  Thomas  Chapman  and  Thomas  Sands  Chap- 
•6371  °^^^  *^  repayment  of  the  said  advances,  and  to  indemnify  *them 
against  any  loss  by  reason  of  such  advances ;  our  liability  not  to 
exceed  the  sum  of  1000/.  This  guarantee  to  be  a  continuing  guarantee, 
and  to  be  a  security  to  the  said  Thomas  Chapman  and  Thomas  Sands 
Chapman,  to  the  extent  of  1000/.  as  aforesaid,  for  the  whole  of  any 
balance  which  may  from  time  to  time,  or  at  any  time,  become  due  to  the 
said  Thomas  Chapman  and  Thomas  Sands  Chapman,  or  to  the  person^ 

(a)  The  words  between  brackets  were  struck  oat  on  the  amendment 
(6)  The  words  in  Italics  ware  inserted  on  the  amendment 
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for  the  time  being  constituting  &e  firm   of  the  said  banking-house.^ 
I>atedy  &G. 

"  Witness,  (Signed)  "  Robert  Howland. 

<<  Richard  Howland.  «  T.  L.  Sutton." 

On  the  same  day,  the  plaintiffs  advanced  to  Fielding  1000/. 

After  the  day  on  which  the  said  guarantee  was  given,  the  plaintiffs  ad- 
vanced to  Fielding  various  other  sums,  of  which  there  remained  due  to 
the  plaintifis  before  the  commencement  of  the  suit,  and  still  remained  due, 
a  balance  far  exceeding  1000/. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiffs  are 
entitled  to  recover.  If  so,  the  plea  is  to  be  withdrawn,  and  they  are  to 
sign  judgment  by  confession,  for  1000/.  and  costs.  If  not,  a  judgment 
of  non-pros,  is  to  be  entered. 

The  court  to  be  at  liberty  to  amend  any.part  of  the  pleadings  as  they 
may  think  proper. 

Jan.  16.  Channdly  Serjt.,  (with  whom  was  WUleSj)  for  the  plaintiffs* 
Two  questions  arise  in  this  case — first,  whether  the  declaration  discloses 
a  contract  binding  on  the  defendant  ex  facte — secondly,  whether  there  is 
any  variance  between  the  declaration  and  the  document  by  which  it  is  to 
be  supported. 

The  declaration  states  that  the  plaintiffs  had  advanced  moneys  to  Field* 
iDg,  and  that,  in  consideration  of  the  'advances  so  made  as  rvcoo 
aforesaid,  and  that  the  plaintifis  would  from  time  to  time  make  *- 
advances  to  Fielding,  the  defendant  and  Howland  guarantied  the  repay 
ment  of  the  last-mentioned  advances,  to  the  ext^t  of  1000/.,  and  that  the 
guarantee  was  to  cover  any  balance  that  might  at  any  time  be  due  to  the 
plaintiffs,  or  the  persons  for  the  time  being  carrying  on  the  said  trade  or 
business — ^pointing  to  something  precedent  as  well  as  to  a  consideration 
to  arise  in  future,  viz.,  advances  to  be  from  time  to  time  made.  The  ad- 
vances last-mentioned  are  advances  made  subsequently  to  the  date  of  the 
guarantee ;  and  if  the  word  such  be  taken  to  relate  to  those  advances,  the 
consideration  is  compounded  in  part  of  previous  advances  and  in  part  of 
tfdvances  subsequently  made,  but  the  promise  is  a  promise  to  pay  the  sub- 
sequent advances  only ;  and,  therefore,  the  difiiculty  that  has  presented 
itself  in  some  of  the  cases,  does  not  arise  here.  But,  even  if  the  words 
of  reference  be  taken  to  apply  to  all  the  advances,  and  the  promise,  in 
like  manner,  to  apply  to  both  classes  of  advances,  still  the  declaration 
will  be  good.  In  Raikes  v.  Toddy  8  Ad.  &  E.  846, 1  P.  &  D.  138,  which 
will  probably  be  relied  on  for  the  defendant,  it  was  held,  that,  assuming 
there  was  a  good  consideration  for  the  defendant's  promise,  it  was  not 
stated  in  the  declaration.  [Cresswell,  J.  Was  not  the  ground  of  the 
decision  there,  that  the  guarantee  was  uncertain  ?]  Some  of  the  judges 
were  of  that  opinion ;  others,  that  the  consideration  was  not  truly  stated. 
Johnston  v.  JVtcholls,  antd,  vol.  i.  p.  251,  goes  the  full  length  of  deciding 
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this  case.  There,  B.  gare  to  A.  the  following  guarantee  :  «  As  yea  are 
about  to  enter  upon  transactions  in  business  with  C,  with  whom  you 
have  already  had  dealings,  in  the  course  of  which  C.  may  from  time  to 
time  become  largely  indebted  to  you,  in  consideration  of  your  doing  so, 
*fi^Ql  ^  'hereby  agree  to  be  responsible  to  you  for,  and  guarantee  to  you 
the  payment  of  any  sums  of  money  which  C.  now  is,  or  at  any 
time  may  be,  indebted  to  you,  so  that  I  am  not  called  upon  to  pay  more 
than  the  sum  of  2000/."  There  had  been  considerable  dealings  between 
A.  and  C.  prior  to  the  date  of  the  guarantee,  consisting  of  loans  of  money, 
payments  made  for,  and  goods  supplied  to  C.  by  A.,  the  credit  upon 
which  had  not  then  expired,  and  those  dealings  had  been,  to  a  small  ex- 
tent, since  continued.  And  this  court  held  that  the  guarantee  disclosed 
a  sufficient  consideration  for  the  payment  as  well  of  the  past  as  of  the 
future  debt.  The  question  is,  whether  there  is  any  consideration  at  all 
moving  from  the  plaintiff  to  the  defendant  or  to  a  third  person. 
[Maule,  J.  Some  executory  consideration.]  So  soon  as  advances  are 
made  upon  the  faith  of  it,  the  guarantee  attaches :  Kennaway  v.  Trekavariy 

5  M.  &  W.  498 ;  Fishmongers^  Company  v.  Robertson^  6  M.  &  G.  131, 

6  Scott,  N.  R.  56,  ante,  vol.  i.  p.  60.  [Cresswell,  J.  Haigh  v.  Brooks^ 
10  Ad.  &  E.  309,  4  P.  &  D.  288,  is  a  stronger  case.]  In  this  case  there 
clearly  is  som£  consideration. 

Then,  is  there  any  variance  between  the  guarantee  set  out  in  the  case 
and  the  statement  of  it  on  the  record  ?  The  plaintiffs  are  the  persons  to 
whom  the  guarantee  was  given.  It  will  be  contended,  on  the  other  side, 
that  the  consideration  in  part  consists  of  advances  to  be  possibly  made  by  a 
firm  consisting  of  others  Qian  the  now  plaintiffs.  The  contract,  however, 
is  described  according  to  its  legal  effect.  No  new  person  is  introduced. 
[TiNDAL,  C.  J.  It  will  be  contended  that  the  guarantee  is  larger  than  is 
set  out  on  the  record.]  The  declaration  truly  states  the  consideration  for 
the  promise  to  the  now  plaintiffs.  [Maule,  J.  In  averring  performance, 
*f)ilOi  ^^  ^^  enough  to  state  that  which  *has  been  done :  but  is  not  the  con- 
•'  sideration  entire,  and  are  you  not  bound  to  state  it  truly  ?  The 
statement  of  the  consideration  in  this  declaration  is — <nn  consideration 
of  advances  so  made  (t.  e.  made  by  the  plaint^s)  as  aforesaid,  and  that 
the  pUdnt^s  would  from  time  to  time  make  advances"  to  the  customer : 
whereas  the  contract  is,  «<  in  consideration  of  advances  made  and  to  be 
made  by  the  plaintijffi^  or  by  any  other  persons  of  whom  their  firm  might 
from  time  to  time  consist."  The  consideration  should  have  been  stated 
in  the  terms  of  the  instrument.]  If  the  court  entertain  a  strong  opinion 
on  the  point,  they  will  permit  the  plaintiffs  to  amend,  under  the  power  for 
that  purpose  reserved  in  the  case. 

Sir  r.  Wilde  J  Serjt.,  (with  whom  was  Crompton,)  for  the  defendant. 
The  promise  is,  to  indemnify  the  plaintiffs  and  to  repay  them,  and  them 
anlyy  any  balance  that  might  be  due,  compounded  of  advances  already 
made,  and  of  future  advances  to  be  made  either  by  the  plaint^s  or  by  the 
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persons  for  the  time  being  constituting  the  firm.  In  the  declantion  the 
word  siLch  refers  to  future  advances  only,  whereas  in  the  guarantee  it  ap- 
plies to  past  advances  as  well  as  future.  [Maule,  J.  There  is  a  variance 
in  the  promise,  but  not  in  the  consideration.]  It  was  no  part  of  the  conside* 
ation,  that  the  plaintiffs  should  from  time  to  time  make  advances :  a  single 
advance  would  entitle  the  plaintiffs  to  sue  upon  the  guarantee.  The  con* 
sideration  is  entire.  Part  of  it  consists  of  advances  by  the  new  firm  ; 
and  that  is  not  stated.  [Maule,  J.  Can  a  promise  to  guaranty  the  price 
of  a  horse,  and  that  of  a  cow,  in  consideration  of  a  horse  and  cow  sold 
and  to  be  delivered,  be  declared  upon  as  a  guarantee  of  the  price  of  the 
horse  only?  The  meaning  of  the  term  « their  firm"  in  the  guarantee,  is,  a 
firm  of  which  the  plaintiff  was  a^artner.  This  is  not  a  case  in  which 
the  court  will  exercise  the  power  *reserved  to  them  to  amend,  pg^i 
which  means  such  amendments  as  are  ordinarily  made  at  nisi  ^ 
prius,  and  do  not  afiect  the  merits.  The  defendant  might,  in  the  result^ 
be  called  upon  to  pay  the  old  debt.  [Maule,  J.  It  is  not  contended  that 
the  promise  is  not  to  pay  the  balance  of  botli.]  The  contract  being  void 
in  part,  by  the  statute  of  frauds,(a)  is  void  in  toto  ;  Cooke  v.  Tombs^ 
2  Anst.  420,  425.  [Tindal,  C.  J.  The  general  rule  is,  that  the  considera- 
tion of  the  promise  is  entire,  and  must  be  so  pleaded.]  Here,  the  declara- 
tion omits  to  notice  the  probable  change  of  firm.  [Tindal,  C.  J.  I 
think  the  plaintiff  shall  be  allowed  to  amend,  by  stating  the  consideration 
in  the  very  words  of  the  guarantee.] 

Assuming  that  the  objection  to  the  mode  of  stating  the  consideration 
and  promise  is  removed,  the  question  is,  whether  the  guarantee  discloses 
a  consideration  applying  to  the  old  debt,  and,  if  so,  whether,  supposing 
the  promise  to  be  invalid  as  to  the  old  debt,  it  can  be  severed,  and  made  a 
good  promise  as  to  new  debts.  The  accounts  contemplated  by  the  gua- 
rantee consisted  partly  of  by-gone  advances,  partly '  of  advances  to  be 
made  by  the  plaintiff,  and  partly  of  advances  which  might  possibly  be 
made  by  other  persons  under  every  variety  of  change  which  might  take 
place  in  the  firm.  The  balance  due  upon  the  whole  of  these  blended  ac- 
counts, might  be  less  than  the  amount  of  any  one  of  the  classes  of  ad- 
vances. Suppose  the  plaintiffs  to  take  in  a  new  partner,  and  advances  to 
be  subsequently  made  by  the  firm,  and  the  balance  of  that  account  to  be 
in  favour  of  Fielding,  that  balance  could  not  be  excluded  from  the  general 
account.  The  demand  would  be  in  respect  of  the  balance  of  all  the  ac- 
counts taken  together.  *It  is  not  now  necessary  to  consider  whe-  r*f*Ao 
ther  the  promise  is  severable.  The  consideration  must  not  be  ^ 
ambiguous.  In  Raikes  v.  Todd,  8  Ad.  &  E.  846, 1  P.  &  D.  138,  Lord  Den- 
man,  C.  J.,  says  :  "  There  is  certainly  no  necessity  that  the  consideration 
should  be  co-extensive  with  the  promise ;  but  the  real  consideration,  whatever 

(a)  The  objection  that  the  consideration  alleged  ia  a  mere  past  consideration,  unsupported 
hf  an  antecedent  requeat,  appears  to  be  an  objection  to  the  validity  of  the  contract  at  common 
law. 
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it  is,  must  be  set  out  on  the  record.     I  entirely  agree  in  the  rule  of  construc- 
tion recently  laid  down  by  Tindal,  C.  J.,  (ft)  and  my  brother  Patteson  ;  (r) 
and,  on  reading  this  guarantee  with  reference  to  that  rule,  I  must  confess 
myself  unable  to  say  what  it  was  that  induced  the  defendant  to  guaranty 
payment  of  the  past  advances.     I  should  form  a  conjecture  that  both  for- 
bearance to  sue  for  the  past  debt,  and  the  making  of  further  advances, 
constituted  the  consideration.     That,  however,  is  conjecture  only ;  and 
the  declaration  alleges  a  different  consideration,  namely  the  further  ad- 
vances only.     I  think,  therefore,  the  real  consideration  is  not  set  out  in  the 
declaration,  and  the  great  uncertainty  in  which  it  is  left  entitles  the  defend- 
ant to  have  the  rule  made  absolute."    Here,  there  is  no  agreement  for  for- 
bearance of  the  by-gone  debt,  and  no  obligation  to  make  any  future  ad- 
vances.    There   is   no  intelligible   difference  between   the  two  cases. 
[Tindal,  C.  J.     Is  any  consideration  expressed  in  Raikes  v.  Todd  ?] 
What  is  expressed  here  does  not  appear  to  carry  the  case  further.     There 
is  nothing  in  this  guarantee  to  bind  the  plaintiffs  to  make  any  advances. 
If  in  Raikes  v.  Todd  the  consideration  was  insufficient,  it  must  be  so  in 
this  case.     Here,  as  there,  we  find  no  forbearance  of  a  by-gone  debt  and 
no  engagement  to  make  advances.     Nothing  turns  upon  the  statute  of 
frauds,  which  has  been  alluded  to.     [Cresswell,  J.     Here,  the  agrees 
*6431     ™^'^*»  whatever  it  is,  is  in  *writing.     Coltman,  J.    Your  argument 
goes  to  shake  the  authority  of  Raikes  v.  Todd.     Cresswell,  J. 
In  that  case  I  think  my  client  lost  his  money  by  omitting  to  state  the  by- 
gone consideration.    Maule,  J.     If  the  amount  of  the  new  advances  had 
been  mentioned  in  the  guarantee,  there  would  have  been  no  room  for 
doubt.     If  it  had  been  «  in  consideration  of  your  having  already  made 
advances  to  A.  B.,  and  of  your  making  him  further  advances  to  the 
amount  of  1000/.,  I  promise  to  pay  you  any  balance  that  may  remain  due 
to  you  on  the  old  and  on  the  new  account,  not  exceeding  1000/.,"  though 
the  plaintiff  would  not  have  been  bound  to  make  any  advance,  there  cao 
be  no  doubt  but  that  would  have  been  a  very  good  promise.    In  Raikes  v. 
Toddy  future  advances  formed  no  part  of  the  consideration  ;  the  defend- 
ant undertook  to  pay  the  old  debt,  whether  any  advances  were  made  or 
not.    Here,  the  plaintiffs  could  not  declare  upon  the  guarantee,  without 
averring  that  they  had  made  new  advances  to  some  amount.    It  is  difficult 
to  decide,  without  overruling  Raikes  v.  Todd^  that  the  new  advances 
formed  a  sufficient  consideration  for  the  guarantee  of  the  old  debt.    In 
Raikes  v.  Todd  there  was  no  such  consideration.    No  advance  was  stipu- 
lated for.    I  speak  of  the  instrument  itself,  not  of  the  declaration.]    The 
force  of  the  learned  judge's  observations  cannot  be  denied ;  and  it  must 
be  admitted  in  this  case  it  would  have  been  necessary  to  allege  that  further 
advances  had  been  made.     Here,  the  amount  of  such  advances  is  inde- 
finite ;  but  die  adequacy  of  the  consideration  certainly  cannot  be  ones 

(a)  Hawtt  T.  Jrmttrong,  I  N.  G.  761, 1  Scott,  <61. 
(6)  /amn  ▼.  WUlirnitf  5  B.  dc  Ad.  1109. 
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Uoned.  It  is  onlj  id  cases  of  covenaats  or  agreements  in  restraint  of 
trade  that  this  can  be  done.  [Erle,  J.  It  has  recently  been  held  in  the 
Exchequer  Chamber,(a)  that,  eyen  in  those  cases,  the  adequacy  of  the 
consideration  is  not  a  matter  of  law.] 

*Per  curiam.    We  think  that  a  judge  at  nisi  prius  would  have     r»g44 
made  the  amendment  in  the  statement  of  the  consideration  and    j- 
the  promise ;  and  that  by  such  amendment  all  objection  wotdd  have  beea 
remoTed ;  and,  therefore,  that  there  must  be  judgment  for  the  plaiAtiff. 

Judgment  for  the  plaintiff. 


JOHN  BOYD  V.  MOYLE.     Jan.  24. 

A  dedantion  on  a  gnarantee  stated,  that,  ia  coniideration  that  A.,  the  plaintiff  would  aell  and 
deliver  goods  to  C,  B.,  the  defendant,  promiaed  A.  to  guaranty  to  him  the  payment  of  the 
anMmut  of,  or  the  balance  unpaid  to  A.  for  any  goods  then  sold  and  delivered  and  to  be 
tbereafker  sold  and  delivered  to,  and  of  any  money  lent,  or  to  be  lent  Uh  or  paid  for  O.  by. 
A^  to  the  extent  of  1000^.,  and  that  A.  should  be  at  liberty,  at  any  time  thereafter,  to  call 
upon  B.  for  the  payment  of  the  1000/.,  which  might  be  applied  by  A.  as  A.  thought  proper, 
either  in  payment  or  part  payment  of  any  debt  which  might  be  due  or  have  been  due  to  A.^ 
and  should  not  have  been  paid  by  C. 

Bddj  on  motion  in  arrest  of  judgment,  that  the  declaration  disclosed  a  sufficient  consideration 
for  the  promise. 

The  guarantee  was  addresMd,  in  the  alternative,  **  to  Messrs.  A.  dt  Co.,  or  the  person  or  por» 
sons  for  tlie  time  being  carrying  on  the  business"  of  that  firm  :~^Held,  no  variance,  no 
change  ia  the  firm  having  in  &ct  taken  place ;  or,  that,  if  there  were  any  variance,  such- 
vtriaooe  would  be  amendable  under  the  3  dc  4  W.  4,  c.  43,  s.  23. 

I'he  breach  assigned  in  the  declaration  was,  that  the  defendant  had  not  guaramtiid  the  pay* 
ment  or  paid*  The  defendant  pleaded,  inter  alia,  that  he  had  guarantitd  the  payment : — 
He2d,  that  the  words  in  the  breach  were  not  to  be  understood  as  used  diqunctively,  and  that 
proof  that  the  defendant  had  executed  the  instrument  of  guarantee,  did  not  entitle  him  to  a 

verdict  on  that  issue. 

• 

Assumpsit,  on  a  gaarantee. 

The  first  count  of  the  declaration  stated,  that,  on  the  16th  of  July,  1843» 
in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant,(i)  would 
sell  and  deliver  goods  to  one  George  James,  of,  &c.,  the  defendant  pro- 
mised the  plaintiff  to  guaranty  to  him  the  plaintiff,  the  due  payment  of 
the  amount  of,  or  the  balance  unpaid  to  the  plaintiff  for  any  goods  then 
sold  and  delivered  ,*wid  to  be  thereafter  sold^  and  delivered  to,  and  f^AK 
of  any  money  lent  and  to  be  lent  to,  or  paid  for  James,  by  the 
plaintiff,  to  the  extent  of  1000/.,  and  that  the  plaintiff  should  be  at  liberty^ 
at  any  time  diereafter,  to  call  upon  him  the  defendant  for  the  payment  of 
the  said  sum  of  1000/.,  which  might  be  applied  by  the  plaintiff  as  the 
plaintiff  thought  proper,  either  in  payment  or  part  payment  of  any  debt 
which  might  be  due,  or  have  been  due,  to  him,  the  plaintiff,  and  not  have 
^n  paid  by  James,  after  receiving  any  dividend  or  dividends  or  compo* 
•ition  firom  his  estate,  or  from  him ;  that  the  plaintiff,  confiding  in  the  ssdd 

(a)  Quors  the  ease  here  referred  to. 

(6)  Tb(8  ooDiidention  being  ezecotoiy,  the  reqneat  was  ImmateriaL 
yoL.  n.  51  2  L  2 
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promise,  did  afterwards,  to  wit,  on,  &c.,  aforesaid,  and  on  divers  days  and 
times  since  then  and  before  the  commencement  pf  the  suit,  sell  and  deliver 
divers  goods  to  James,  at  and  for  certain  reasonable  prices  and  sums  of  mo- 
ney to  a  large  amount  and  value,  amounting,  in  the  whole,  to  a  large  sam 
of  money,  exceeding  the  said  sum  of  1000/.,  to  wit,  to  2000/.,  and  did 
then  also,  at  the  request  of  James,  lend  to  and  pay  for  him  divers  odier 
large  sums  of  money,  amounting  together  to  a  further  large  sum,  exceeding 
1000/.,  to  wit,  to  2000/. ;  that,  although  the  time  for  the  payment  to  the 
plaintiff  by  James  of  the  price  of  the  said  goods,  and  of  the  said  sums 
of  money  so  lent  to,  and  paid  for  him  as  aforesaid,  had  long  since,  and 
before  the  commencement  of  the  suit,  elapsed,  but  that  James  had  not 
(although  often  requested  by  the  plaintiff  so  to  do)  paid  the  plaintiff  the 
several  sums  of  mqney  so  due  and  owing  to  him  for  and  on  account  of 
the  goods  so  sold  and  delivered,  and  the  money  so  lent  and  paid  by  him, 
to  and  for  James  as  aforesaid,  or  any  part  thereof,  but  had  wholly  neglected 
and  refused  so  to  do ;  that  of  all  these  premises  the  defendant  afterwards, 
to  wit,  on  the  1st  of  September,  1845,  had  notice ;  and  that  the  said  ser^ 
ral  sums  of  money,  at  the  time  of  the  commencement  of  the  suit,  were 
*6461  ^^^  remained  wholly  due  *and  unpaid  to  him  the  plaintiff;  ytt 
that  the  defendant  had  not  guarantied  to  the  plaintiff^  the  due  pay- 
ment of  the  amount  so  unpaid  to  the  plaintiff  as  aforesaid,  for  the  goods 
so  by  him  sold  and  delivered,  and  of  the  sums  of  money  by  him  lent  aad 
paid,  to  and  for  James  as  aforesaid,  to  the  extent  of  1000/.,  nor  had  the 
defendant,  although  he  was  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  requested  by  the  plaintiff  so  to  do,  paid  the  said  sum  of  1000/., 
or  any  part  thereof,  &c. 

There  was  also  a  count  upon  an  account  stated. 

The  defendant  pleaded — first,  non  assumpsit — secondly,  as  to  so  much 
of  the  first  count  as  alleged  that  the  plaintiff  had  sold  and  delivered  divers 
goods  to  James,  and  lent  to  and  paid  for  James  divers  sums  of  money, 
in  manner  and  form  as  in  the  first  count  in  that  behalf  was  alleged,  that 
the  plaintiff  did  not  sell  or  deliver  any  goods  to  James,  nor  did  be  lend 
or  pay  for  James  any  sums  of  money,  in  manner  and  form  as  in  the  said 
first  count  was  alleged — ^thirdly,  to  the  first  count,  that,  after  the  said 
sums  which  were  the  price  of  the  said  goods  so  sold  and  delivered  by  the 
plaintiff  to  James  as  in  the  said  first  count  mentioned,  became  due  and 
payable,  and  after  the  sums  so  lent  to  and  paid  for  James  by  the  plaintiff  had 
become  due  and  payable,  and  before  the  breach  of  promise  of  the  defend- 
ant in  the  said  first  count  mentioned,  and  before  the  commencement  of 
the  suit,  to  wit,  on  the  1st  of  September,  1845,  the  said  sums  which  were 
the  price  of  the  said  goods  so  sold  and  delivered  as  afiiresaid,  and  the 
sums  so  lent  to  and  paid  for  James  as  aforesaid,  were  paid,  satisfied,  and 
discharged  by  James  to  the  plaintiff,  and  were  not,  nor  was  any  part  there 
of,  due  or  unpaid  to  the  plaintiff,  in  manner  and  form  as  in  the  declara- 
tion was  alleged — ^fourthly,  as  to  so  much  of  the  first  count  as  charged  the 
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defendant  with  not  having  guarantied  to  the  plaintiff  the  due  payment  of 
the  amount  so  unpaid  to  the  plaintiff  *as  in  the  first  count  in  r^g47 
that  behalf  mentioned,  the  defendant  said  that  he  did,  before  the  ^ 
commencement  of  the  suit,  to  wit,  on  the  5th  of  July,  1843,  guaranty  to 
the  plaintiff  the  due  payment  of  the  amount  so  unpaid  to  the  plaintiff  as 
aforesaid  for  the  last-mentioned  goods  and  sums  of  money — fifthly,  pay- 
ment by  James — sixthly,  payment  by  the  defendant. 

The  plaintiff  joined  issue  on  the  first  four  pleas,  and  traversed  the 
alleged  payments.    Issue  on  the  traverses. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  last  sitting  in  Lon- 
don in  Michaelmas  term  last.  The  facts  were  these : — The  plaintiff  is  the! 
sole  surviving  partner  of  the  firm  of  Boyd,  Burnet,  &  Boyd.  Prior  to 
July,  1843,  James,  who  carried  on  the  business  of  a  mercer  and  draper  at 
Leamington  Priors,  in  the  county  of  Warwick,  had  had  considerable 
dealings  with  Boyd  &  Co.,  and  was  then  indebted  to  them  to  tne  amount 
of  nearly  700/.  On  the  fiflh  of  that  month,  in  order  to  induce  them 
to  continue  the  account,  the  defendant  gave  them  the  following  gua- 
rantee : — 

«  To  Messrs.  Boyd,  Burnet,  &  Boyd,  or  the  person  or  persons,  for  the 
time  being,  carrying  on  the  business  of  a  warehouseman  or  warehouse- 
men, now  carried  on  at  No.  44,  Skinner  Street,  London. 

<<  Li  consideration  of  your  selling  goods  to  Mr.  George  James  of  Leam- 
ington, draper,  I  do  hereby  agree  to  guaranty  to  you  and  each  and 
every  of  you,  the  due  payment  of  the  amount  of,  or  the  balance  unpaid 
to  you  for  any  goods  sold  and  delivered,  and  to  be  hereafter  sold  and  de- 
livered, and  of  any  money  lent  and  to  be  lent  to  or  paid  for  the  said  Mr. 
George  James  by  you,  to  the  extent  of  1000/.     And  I  do  further  agree 
that  you  shall  be  at  liberty,  at  any  time  hereafter,  to  call  upon  me  for  the 
payment  of  the  said  sum  of  1000/. ;  which  may  be  applied  by  you  as  you 
think  proper,  *either  in  payment  or  part  payment  of  any  debt     rmaAQ 
which  may  be  due  to  you  from  the  said  Mr.  George  James,  or  to     ^ 
make  up  any  deficiency,  or  towards  any  loss,  or  any  debt  which  may  be 
due  or  have  been  due  to  you,  and  not  have  been  paid  by  him,  after  re- 
ceiving any  dividend  or  dividends  or  compositions  from  his  estate  or  him. 
And  I  do  fiirther  agree  that  you  shall  be  at  liberty,  without  giving  notice 
to  me,  or  obtaining  my  consent,  to  extend  the  usual  time  or  times  of 
payment  or  credit  for  any  goods  sold  or  to  be  sold  to  the  said  Mr.  George 
James,  and  to  renew  or  take  from  him,  as  you  may  think  proper,  any 
bills,  notes,  or  securities  for  the  payment  of  any  debt  due  from  him  to 
you,  or  any  part  thereof;  and  also  to  receive  or  accept  any  composition 
from  the  said  Mr.  George  James,  in  full  for  any  debt,  and  to.execute  any 
release  to  him  of  the  debt  due  from  him,  or  any  part  thereof,  and  also  to 
execute  any  assignment  made  by  him  in  trust  for  his  creditors.    And  I 
do  farther  agree  that  this  guarantee  shall  be  a  continuing  guarantee,  and 
shall  he  binding  upon  me  for  the  payment  of  the  said  1000/.  at  all  events. 
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aad  under  all  circumstances,  until  you  receive  a  notice  in  writing  to  the 
contrary.     As  witness  my  hand,  this  5th  day  of  July,  1843. 

(Signed)  ««  Charles  Moyle.'* 

On  the  part  of  the  defendant  it  was  objected  that  there  was  a  variance 
between  the  instrument  produced  in  evidence  and  the  statement  of  it  io 
the  declaration ;  the  consideration  on  the  face  of  the  guarantee  being  the 
supply  of  goods  and  the  advance  of  moneys  by  the  then  firm,  or  by  the 
persons  who  might  for  the  time  being  constitute  the  firm  carrying  on  busi- 
ness under  the  names  of  Boyd,  Burnet,  &  Boyd  ;  whereas,  the  statement 
in  the  declaration  was,  in  consideration  of  sales  and  advances  hythejlainr 
«6491  ^^  alone :  and  it  was  insisted  *that  the  consideration  was  indi- 
visible and  should  have  been  set  out  entire. 

The  learned  judge  overruled  the  objection,  and  a  verdict  was  found  for 
the  plaintiff,  damages  1000/. 

*  Manmngf  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  urged  at  the  trial,  and  also  to  arrest  the  judgment,  on 
the  point  that  the  declaration  disclosed  no  consideration  for  the  defendant's 
promise,  inasmuch  as  the  plaintiff  was  to  be  at  liberty  to  apply  the  whole 
sum  of  1000/.  solely  in  discharge  of  a  debt  due  for  goods  supplied,  or 
money  lent,  prior  to  the  date  of  the  guarantee. 

ChanneU  and  Murphy ^  Serjts.,  now  showed  cause.  The  first  point  was 
not  so  distinctly  taken  at  the  trial  as  to  entitle  the  defendant  to  avail  him« 
self  of  it  now.  If  it  had  been  then  urged  that  the  consideration  was  de- 
fectively stated,  the  objection  might  have  been  cured  by  an  amendment. 
The  other  objection  might  have  been  well  founded,  if  no  goods  had  been 
supplied  or  money  advanced  after  the  date  of  the  guarantee.  But  when 
once  the  plaintifiPs  right  to  call  upon  the  defendant  attaches,  the  applica- 
tion of  the  money  becomes  immaterial. 

Manning,  Serjt.,  in  support  of  the  rule.  The  objection  that  is  patent 
upon  the  record  is,  not  that  the  consideration  for  the  defendant's  promise 
is  inadequate,  but  that  there  is  no  consideration  at  all :  for,  by  the  terms 
of  the  guarantee  as  set  out  in  the  declaration,  the  plaintifif  would  be  enti- 
tled to  call  upon  the  defendant  for  1000/.,  provided  so  much  were  due  to 
him  from  James,  even  though  no  goods  should  have  been  delivered,  or 
any  money  lent  to  or  advanced  for  him.  [Tindal,  C.  J.  There  might 
^6501  ^^^^  ^^^  some  ground  *for  the  argument  if  no  goods  had  been 
furnished  or  money  lent  to  James  subsequently  to  the  date  of  the 
guarantee.] 

TiKDAL,  C.  J.  It  appears  to  me  that  the  first  count  of  the  declaration 
in  this  case  discloses  a  sufficient  cause  of  action.  It  states,  that,  in  con- 
sideration that  the  plaintiff*,  at  the  request  of  the  defendant,  would  sell  and 
deliver  good^  to  James,  the  defendant  promised  and  agreed  with  the  fdain- 
^iffto  guaranty  to  him  the  due  payment  of  the  balance  unpaid  to  the  plain- 
jtifif,  for  any  goods  then  sold  and  delivered,  and  to  be  thereafter  sold  and 
deliveredi  to^  fuad  of  any  money  lent  and  to  be  lent  to  or  paid  for  Jamet 
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by  the  plaintiff,  to  the  extent  of  1000/.  The  whole  depends  opon  the 
future  sale  and  delivery  of  goods  and  advance  of  money:  and  so  far  it  is- 
unexceptionable  ;  for,  the  contract  could  not  be  enforced  unless  there  had 
been  a  sale  of  goods,  or  an  advance  of  money,  to  some  amount.  And 
though  the  clause  which  follows  is  susceptible  of  a  double  interpretation, 
I  think,  afler  it  has  been  pleaded  over  to,  we  must  ascribe  to  it  a  sense 
that  will  make  the  whole  consistent,  (a)  The  option  given  to  the  plain- 
tiff, with  respect  to  the  application  of  the  money  received  from  the  defend- 
ant under  the  guarantee,  can  only  properly  apply  where  there  has  been 
some  new  supply  of  goods,  or  some  new  advance  of  money,  the  expecta- 
tion of  which  was  the  whole  foundation  for  the  contract. 

The  rest  of  the  court  concurred. 

Mannings  Serjt.  The  guarantee  produced  at  the  trial  is  in  the  form  of 
a  letter  addressed  *<  to  Messrs.  Boyd,  Burnet,  &  Boyd,"  which  may  be 
taken  to  mean  'the  plaintiff  only,  his  two  partners  having  died  r«55i 
before  the  transaction  occurred,  "or  the  person  or  persons,  for  the 
time  being  carrying  on  the  business  of  a  warehouseman  or  warehousemen, 
now  carried  on  at  No.  44,  Skinner  Street,  London."  The  declaration  omits 
this  latter  alternative,  the  consideration  stated  being  confined  to  the  supply 
of  goods  by  the  plaintiff^.  That  is  clearly  a  variance ;  and  it  is  one  which 
a  judge  would  not  allow  to  be  amended.  The  supply  of  goods  by  the 
future  firm  may  have  been  a  very  material  ingredient  in  the  inducement 
to  the  defendant  to  give  the  guarantee.  Had  the  consideration  been  truly 
stated,  the  pleadings  might  have  taken  a  different  turn.  [Tindal,  C.  J. 
What  possible  difference  could  it  have  made  to  your  defence  at  the  trial  ?] 
The  instrument  must  be  so  construed  as  to  give  effect,  if  possible,  to  every 
part  of  it.  Where  two  words  are  used,  one  of  which  may  be  understood 
either  in  the  same  sense  or  in  a  different  sense  from  the  other,  such  word 
ought  to  be  construed  in  the  latter  sense,  that  being  the  only  sense  in 
"which  it  can  have  any  operation.  In  assigning  the  breach,  (6)  the  plain- 
tiff treats  the  guarantying  and  the  actual  payment,  as  distinct  matters. 
The  issue  upon  the  fourth  plea,  therefore,  should  have  been  found  for  the 
defendant,  even  though  such  finding  might  have  led  to  a  motion  for  judg- 
ment non  obstante  veredicto, 

Tikdal,  C.  J.  Of  the  remaining  objections,  the  first  is  that  there  is  a 
variance  between  the  instrument  produced  in  evidence  and  the  statement 
of  it  upon  the  record.  The  alleged  variance  is  this :  the  declaration  states 
the  consideration  for  the  defendant's  promise  to  be,  the  supply  of  goods 
to  James  by  the  plaint^:  whereas,  the  guarantee,  when  produced  in  evi- 
dence, is  *found  to  be  addressed,  not  to  the  plaintiff  alone,  or  the  rt^M 
firm  he  represents,  but  also  to  <<  the  person  or  persons  for  the  time 
being  carrying  on  the  business''  then,  and  now,  carried  on  by  the  plaintiff. 

(a)  Vide  antd,  toL  I  p.  787. 

(6)  Which  lUtei  a  refusal  to  pay  on  requert,  and  an  omisnon  to  guaranty  without  alUging  a 
rtqmtt. 
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I  do  not  think  it  necessary  to  inquire  whether  or  not  this  is  a  variance ;  for, 
it  clearly  is  one  that  might  have  been  amended  at  nisi  prius,  under  the 
Stat.  3  &  4  W.  4,  c.  42,  s.  23,  if  the  judge  had  been  asked  to  do  so.  (a) 
No  new  persons  having  been  introduced  into  the  firm  between  the  date 
of  the  guarantee  and  the  supply  of  goods  under  it,  the  defendant  could 
not  have  been  prejudiced  in  his  defence  by  this  mode  of  declaring. 
Everybody  knows  the  purpose  for  which  the  alternative  words  are  intro- 
duced. 

The  next  question  is,  whether  the  defendant  is  entitled  to  a  verdict  on 
the  fourth  plea,  which  is  a  traverse  of  part  of  the  breach,  viz.,  that  the 
defendant  had  not  guarantied  to  the  plaintiff  the  due  payment  of  the  debt 
of  James.  This  objection  depends  upon  the  sense  in  which  the  word 
<i  guarasitee  "  is  to  be  understood.  If  it  means  merely  the  giving  of  the 
paper,  then  the  defendant  certainly  has  performed  his  engagement.  But 
I  think  it  is  quite  clear  that  that  was  not  the  meaning  of  the  parties.  When 
the  defendant  says,  I  guaranty  the  payment  of  the  debt  of  A.,  he  means, 
I  warrant  or  undertake  that  he  shall  pay,  or  I  will  pay  the  debt  for  hiai. 
That  is  the  meaning  of  the  word  in  the  instrument  itself,  and  it  must  re- 
ceive the  same  construction  in  the  plea.  In  that  sense  the  defendant  has 
not  guarantied ;  and  therefore  the  verdict  on  the  fourth  plea  is  properly 
found  for  the  plaintiff. 

Maule,  J.  The  consideration  might  have  been  stated,  and  would  have 
♦fif^^l  ^^®°  ^^y  stated,  in  the  *alternative — the  supply  of  goods,  by  the 
plaintiff*,  or  by  the  person  or  persons  who,  for  the  time  being, 
might  compose  the  firm  of  Boyd,  Burnet,  &  Boyd,  and  the  promise,  as  a 
promise  to  pay  the  plaintiff*  or  the  members  of  the  new  firm ;  (&}  the  object 
of  the  parties  being  to  treat  the  firm  of  Boyd,  Burnet,  &  Boyd,  in  this  re- 
spect, as  a  quasi  corporation.  And  it  is  possible  to  conceive  a  state  of 
circumstances  where  the  omission  so  to  state  it  would  amount  to  a  vari- 
ance. But,  at  all  events,  it  is  a  variance  that  would  be  cured  by  an  amend- 
ment under  the  statute,  (c)  Whether  a  variance  is  amendable  or  not, 
does  not  depend  upon  the  possibility  of  a  state  of  circumstances  existing, 
which,  if  it  did  exist,  would  make  the  misdescription  of  the  contract  ma- 
terial to  the  merits.  Here,  it  did  appear,  affirmatively,  that  all  the  supply 
of  goods  and  advances  of  money  took  place  before  there  was  any  actual 
change  in  the  firm,  and  therefore  the  defendant  could  not  possibly  be 
prejudiced  in  the  conduct  of  his  defence  by  the  mode  in  which  the  con- 
tract is  stated  in  the  declaration. 

It  is  then  said  that  the  defendant's  fourth  plea  was  proved.    The  decla- 


(a)  No  80ch  application  was  made ;  and  qwBrtt  how  far  it  can,  in  any  case,  be  nnpfiaiy  to 
tak  for  an  amendment,  if,  wiUiout  an  amendment,  the  erring  party  may  ha^e  the  benefit  of  every 
amendment  for  which  he  might  have  applied. 

(6)  Taken  literally,  the  promise  of  the  defendant  may  perhaps  be  considered  as  atiU  mon 
extended,  and  as  comprehending  all  persons  who  might  carry  on  the  same  kind  of  business  at 
the  same  place,  whatever  their  firm,  and  whether  connected  with  Boyd,  Baraet,  &  Boyd,  or  net 

(c)  Vide  supxi,  653,  n. 


2  Manning,  Granger,  &  Scott.  653 
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ration  is  apon  an  agreement  to  guaranty ;  and  the  breach  assigned  is, 
that  the  defendant  did  not  guaranty  or  pay.  The  fourth  plea  states  that 
the  defendant  did  guaranty.  The  plea,  properly  understood,  is,  I  appre- 
hend, a  very  good  plea.  But  it  is  not  proved.  My  brother  Manning 
insists  that  every  written  instrument  is  to  be  so  construed  as  to  give  effect 
to  every  word  of  it;  and  that,  if  two  different,  but  synonymous,  words  are 
used,  the  same  construction  is  not  to  be  put  upon  both  of  them.(a)  That^ 
I  deny.  If  an  agreement  *to  let  were  necessarily  something  differ-  [•arji 
ent  from  letting,  no  questions  could  ever  have  arisen  as  to  whether 
certain  instruments  amounted  to  leases  or  were  mere  agreements.  The 
meaning  of  the  word  « guarantee"  must  be  the  same  in  the  declaration, 
in  the  plea,  and  in  the  instrument  on  which  the  declaration  is  framed.(6) 
It  means,  not  merely  signing  and  delivering  a  memorandum  of  guarantee, 
which  the  word  may,  under  some  circumstances,  mean :  but  it  means,  I 
undertake  that  A.  shall  pay,  or,  if  he  makes  default,  I  will  pay  for  him. 
Cresswell  and  Erle,  Js.,  concurred.  Rule  discharged. 

(a)  SuprA,  661. 

(6)  Qtuertf  whether  the  declaration  and  plea  an  to  be  conatrued  with  reforanoe  to  any  thing 
eztrinatc. 


ATKINS  V.  HUMPHREY  and  W.  SCRIVENER,  Executors  of 

J.  SCRIVENER.    Jan.  21. 

The  plaintiff  declared  against  A.  &  B.  as  executors,  alleging  that  they  as  executors  were  indebted 
to  him  for  the  use  and  occupation  of  certain  messuages  held  of  him  by  them  as  executors  under 
a  demise  to  the  testator,  and  that,  in  consideration  of  the  premises,  they  as  executora  pr^ 
mised  to  pay. 
Plea,  by  A.,  that  B.  never  was  executor,  nor  ever  administered,  dec. : — 
Meldy  that  the  declaration  was  good  in  substance ;  and  that  the  plea  was  bad,  as  setting  up  a 
personal  discharge,  of  which  B.  only  could  avail  himselfl 

Assumpsit  against  the  defendants,  charging  them  as  executors  of  the 
last  will  and  testament  of  J.  Scrivener,  deceased,  alleging,  in  the  second 
count,  that  the  defendants,  as  executors  as  aforesaid,  were  indebted  to 
the  plaintiff  in  100/.  for  the  use  and  occupation  of  certain  messuages,  &c., 
of  the  plaintiff*,  by  the  defendants,  as  executors  as  aforesaid,  held  of  the 
plaintiff*  for  a  long  time  before  then  elapsed,  under  and  by  virtue  of  a  cer- 
tain demise  theretofore  made  to  J.  Scrivener;  and  ^thereupon  r*QK^ 
afterwards,  to  wit,  on,  &c.,  in  consideration  of  the  last-mentioned 
premises,  the  defendants,  as  executors  as  aforesaid,  promised  the  plamtiff 
to  pay  him  the  last-mentioned  sum ;  yet  the  defendants,  as  executors  as 
aforesaid,  had  not  paid  the  same,  or  any  part  thereof,  &c. 

Plea,  by  the  defendant  Humphrey,  that  W.  Scrivener  never  was  exe- 
cutor of  the  last  will  and  testament  of  J.  Scrivener,  nor  ever  administered 
any  of  the  goods  or  chattels  which  were  of  J.  Scrivener  at  the  time  of 
his  death,  as  executor  of  tEe  last  will  and  testament  of  J.  Scrivener,  modo 
et  foTtxd — ^verification. 
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To  this  plea  die  phintiff  demurred  generally. 

Ckanndlf  Serjt.,  in  support  of  the  demurrer.(a)  It  is  not  competeot  to 
one  of  two  persons  jointly  sued  as  executors,  to  plead  that  the  other  never 
was  executor,  that  being  a  plea  of  personal  discharge.  If  the  party  im- 
properly joined,  chose  to  take  the  objection,  the  plaintiff  might  enter  a 
fioUe  prosequi  as  to  him,  and  proceed  against  the  other ;  1  Wms.  Saund. 
.207  a.(fr)    The  plea  does  not  deny  the  contnict.(c) 

Talfourdf  Seijt.,  contra.  The  plea  is  good  in  substance,  though  pro- 
bably it  would  haye  been  held  bad  on  special  demurrer.  The  general 
principle,  that  one  of  two  persons  sued  as  executors  cannot  plead  that  the 
other  never  was  executor,  will  not  be  impugned.  But  here,  the  defend- 
ants are  charged  as  joint-contractors;  and  the  plaintiff  must  prove  his 
case  against  both.  In  GriffUhs  v.  Franklin^  M.  &  M.  146^  which  was  an 
*6561  ^^^^^^  ^^  assumpsit  against  two  defendants  as  executors,  the 
'declaration  contained  counts  on  promises  by  the  testator,  and 
also  counts  on  promises  by  the  defendants  as  executors ;  to  which  there 
was  a  plea  by  both  defendants  of  ne  ungues  executor.  Gaselee,  J.,  held, 
:that,  on  proof  that  one  only  of  the  defendants  was  executor,  the  plaintif 
might  have  a  verdict  against  him  on  those  counts  which  laid  the  promises 
by  the  testator,  but  must  fail  on  the  others.  So,  in  Gray  v.  Palmer ^  1  Esp. 
N.  P.  C.  135, — whigh  was  an  action  against  the  defendants  as  the  makers 
of  a  joint  and  several  promissory  note,  but  in  which  the  instrument  was 
described  as  a  joint  note, — two  of  the  defendants  having  pleaded  non 
assumpsit,  Lord  Kenyon  ruled  that  it  was  necessary  under  that  plea  to 
prove  the  handwriting  of  the  third  defendant,  though  he  had  pleaded  a 
aham  plea  of  judgment  recovered.  If  this  had  been  an  action  in  which  it 
was  sought  to  charge  the  defendants,  as  executors,  on  promises  by  the  tes* 
tator,  one  could  not  have  pleaded  that  the  other  was  not  executor ;  becaase 
that  is  matter  of  personal  discharge  only.  But  here  the  plea  is  in  effect 
an  informal  non  assumpsit.  [Maule,  J.  Would  a  plea  of  plene  admitdi- 
traoit  be  an  answer  to  this  action  ?  The  declaration  alleges  a  demise  of 
the  premises  to  the  testator,  an  occupation  by  the  defendants  as  executors, 
and  a  promise  by  them,  as  executors,  to  pay  the  rent.]  The  promise  hy 
the  defendants  as  executors  does  not  result  from  the  premises  stated :  they 
would  be  liable,  if  at  all,  de  bonis  propriis.  The  declaration  does  aot 
allege  any  entry  or  occupation  by  the  defendants.  [Tindal,  C.  J.  This 
is  not  debt  on  the  demise ;  but  an  action  for  use  and  occupation  tinder 
the  statute  1 1  G.  2,  c.  19,  s.  14,  the  words  of  which  are  «  held  or  enjoyed." 
I  think  the  plea  is  clearly  bad :  all  it  amounts  to  is,  that  the  defendant, 
W.  Scrivener,  is  misdescribed  as  executor.  The  only  question  is,  whether 
the  declaration  is  sufficient] 

(a)  The  point  maiked  for  argament  was,  that  the  faet  of  W.  Scriveoflr  not  being  an  ez«« 
tor,  is  no  defence  to  the  other  defendant  Humphrey. 

(6)  i.  e,  where  the  plea  of  ne  ungues  executor  is  consistent  with  the  existence  of  tb«  ciQi> 
of  action.    Vide  poet,  660,  n.  (c)  8ed  vide  post,  660,  n. 
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*ChanneUf  Sei^ty  Iq  reply.  In  drawing  this  declaration,  the  rwo^j 
pleader  evidently  intended  to  rely  upon  the  case  of  Wigley  t.  *- 
kA^iion^  3  B.  &  Aid.  101,  though  he  has  not  very  well  carried  out  that 
intention.  It  was  there  held  that  a  count  in  assumpsit  against  husband 
and  wife,  who  was  administratrix  with  the  will  annexed,  upon  promises 
by.  the  testator  to  pay  the  rent,  could  not  be  joined  with  counts  upon  pro* 
mises  by  the  husband  and  wife,  as  administratrix,  for  use  and  occupation 
by  them  after  the  death  of  the  testator,  lliat  case  shows  that  the  right 
mode  of  declaring  would  be  to  charge  the  defendants  personally ;  and, 
kn  9^tancey  this  declaration  does  so  treat  the  liability  of  the  defendants: 
it  states  a  holding  by  them  of  the  premises  demised  to  the  testator ;  and 
they  are  clearly  responsible,  though,  in  &ct,  they  may  never  have  en* 
tered« 

Tdtdal,  C.  J.  In  this  case  there  is  no  special  demurrer  to  the  de- 
claration,  and  therefore  the  objection,  if  any,  arises  as  upon  general 
^demurrer;,  and  the  question  is,  whether  the  declaration  is  bad  in  sub- 
stance. I  think  it  is  not.  I  can  conceive  a  state  of  facts  to  exist  under 
which  all  that  is  stated  here  would  be  sustainable  in  point  of  law.  The 
action  is  brought  upon  the  statute  11  G.  2,  c.  19,  s.  14,  which  provides 
that  <<  it  shall  be  lawful  for  the  landlord  and  landlords,  where  the  agree- 
iflent  is  not  by  deed,  to  recover  a  reasonable  satisfaction  for  the  lands, 
tenements,  or  hereditaments  held  or  occupied  by  the  defendant  or  defend- 
ants, in  an  action  on  the  case  for  the  use  and  occupation  of  what  was  so 
held  and  enjoyed."  As  far,  therefore,  as  the  letter  of  the  act  goes,-^the 
words  being  in  the  alternative,  <<  held  or  enjoyed," — there  is  no  neces* 
sity  that  the  land  should  be  occupied  as  well  as  held ;  at  least  where  the 
omission  is  *not  pointed  out  as  ground  of  special  demurrer.  One  r*arj^ 
may  conceive  cases  of  land  taken  but  not  entered  upon :  in  such  '- 
a  case  there  is  no  reason  why  the  party  so  taking, — ^inasmuch  as  he  keeps 
another  from  the  occupation, — should  not  be  liable  under  this  statute. 
The  declaration  in  the  present  case  alleges  a  demise  to  the  testator  of 
the  messuages  in  question,  and,  without  stating  any  ecltry  by  the  defend- 
ants,  alleges  that  they,  as  executors,  promised  to  pay  the  rent.  I  can 
readily  understand,  that  if  the  testator  originally  entered  under  a  demise, 
and  the  executors  do  not  give  up  the  premises,  the  assets  of  their  testator 
may  be  made  chargeable  during  such  time  as  they  virtually  retain  them 
in  their  possession.  I  therefore  think  this  declaration  is  sufficient  on 
general  demurrer ;  and,  as  the  plea  is  bad,  for  the  reason  already 
pointed  out,  that  the  plaintiff  is  entitled  to  judgment. 

Maule,  J.  I  also  am  of  opinion  that  the  declaration  is  good,  and  the 
plea  bad.  The  declaration  states  that  the  defendants  were  indebted  to 
the  plaintiff  for  the  use  and  occupation  of  certain  premises  by  the  defend- 
ants, held  of  the  plaintiff,  and  that  they  promised  to  pay.  Now,  the 
fourteenth  section  of  the  11  G.  2,  c.  19,  provides  that  « it  shall  be  law- 
ful for  the  landlord  and  landlords,  where  the  agreement  is  not  by  deed,  to 
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recover  a  reasonable  satisfaction  for  the  lands,  tenements,  or  heredita- 
ments held  or  occupied  by  the  defendant  or  defendants,  in  an  action  on 
the  case  for  the  use  and  occupation  of  what  was  so  held  and  enjoyed.^' 
I  therefore  think  this  declaration  shows  a  good  cause  of  action.  Further, 
I  think  it  discloses  a  sufficient  cause  of  action  against  the  defendants  in 
their  representative  capacity.  It,  in  terms,  so  charges  them ;  for,  it 
means, — unless  it  is  impossible  that  the  defendants  could  be  liable  in 
their  representative  character, — that  the  plaintiff  is  seeking  to  charge 
*6691  ^^^^  ^^  respect  of  the  assets  of  their  testator.  *It  is  probable  that 
they  may  be  so  liable.  If  the  testator  held  the  premises,  and  if 
the  defendants,  since  his  decease,  have  not  actually  occupied,  but  have 
held  only,  and  rent  has  accrued,  they  would  not  be  personally  liable,  bat 
the  assets  in  their  hands  would  be  liable.  Then,  the  declaration  charg- 
ing the  two  defendants  as  executors,  one  of  them  pleads  that  the  other 
never  was  executor,  nor  ever  administered  any  of  the  goods  of  the  de- 
ceased. That  plea  is  addressed,  not  to  the  promise,  but  to  4he  allega- 
tion at  the  commencement  of  the  declaration,  that  the  defendants  and 
each  of  them  were  executors.  That  allegation  is  divisible,  the  matter  of 
the  plea  being  matter  of  personal  exemption  only.  Just  as,  under  a  plea 
oiplene  admwistraverunt  by  two,  there  may  be  a  verdict  against  one  who 
has  assets,  and  the  other  may  be  discharged.  One  cannot  avail  himself 
of  a  defence  that  is  peculiar  to  his  co-defendant. 

Cresswell,  J.  I  am  of  the  same  opinion.  The  plaintiff  in  his  de- 
claration describes  the  two  defendants  as  execators,  and  alleges  that 
they,  as  executors,  were  indebted  to  him  for  the  use  and  occupation  of 
certain  messuages  of  the  plaintiff,  by  them  as  executors  hdd  of  the  plain- 
tiff under  and  by  virtue  of  a  demise  to  the  testator,  and  that,  in  consi- 
deration of  the  premises,  they,  as  executors  promised  to  pay.  The  diffi- 
culty that  at  first  presented  itself  to  my  mind  was,  that,  if  the  plaintiff  is 
suing  for  use  and  occupation,  it  is  not  alleged  that  the  defendants  had 
occupied  the  premises ;  and,  if  for  rent,  it  is  not  alleged  that  rent  was  due. 
But  the  statute  11  G.  2,  c.  19,  s.  14,  removes  that  difficulty.  The  case  of 
Pinero  v.  Judson^  6  Bingh.  206,  3  M.  &  P.  497,  is  a  distinct  authority  to 
show  that  actual  occupation  is  not  necessary  to  entitle  the  landlord  to 
maintain  the  action. 

*6601  *^  ^^  ^^  P^^^  '  where  several  persons  are  charged  as  execu- 
tors,— and  there  is  nothing  here  to  show  that  these  defendants 
did  not  promise  as  executors,  or  that  such  a  promise  might  not  result  in 
law, — they  may  deny  their  representative  character,  but  then  each  de- 
fendant must  deny  it  for  himself. 

Eble,  J.  For  the  reasons  already  stated,  I  thmk  the  declaration  suffi- 
cient on  general  demurrer,  and  the  plea  bad. 

Judgment  for  the  plaintiff.(ii) 

(a)  Where  a  plaintiff  declares  againat  A.  and  B.  as  executors  of  C.  upon  a  cause  of  admi 
arising  m  the  Ufttime  of  C,  A.  cannot  plead  that  B.  is  not  an  executor,  because  the  plea  admia 
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tiM  cauM  of  action  and  aimply  denies  the  personal  liability  of  B.  1  Wms.  Saond.  207  a,  n. 
But,  quart,  whether  this  rule  is  applicable  to  a  declaration  upon  a  cause  of  action  arising  after 
tht  dteUh  of  C.  Here,  the  declaration  alleges  that  the  defendants  held  as  executors,  under  a 
demise  mside  to  J.  Bcrivener ; «.  e,  that  they  held  as  parties  possessed  of  a  term  which  had  been 
granted  to  J.  Scrivener,  and  which  had  devolved  upon  the  defendants  as  the  true  personal 
representatives, — ^the  legal  aMtgm,— of  J.  Scrivener.  The  plea — ^its  truth  being  confessed  by 
the  demurrer— discloses  a  state  of  things  which  appears  to  be  inconsistent  with  the  possibility 
of  such  a  devolution  of  the  term  to  the  defendants.  Independently,  therefore,  of  the  character 
in  which  the  defendants  were  sued,  the  record  appears  to  show  that  they  did  not  hold  either 
as  executors  of  J.  Scrivener,  or  as  joint-tenants  under  a  demise  made  to  him,  as  alleged  in  the 
declaration. 

In  this  case,  if  W.  Scrivener  had  pleaded  that  he  never  was  executor,  and  that  plea  had 
been  found  for  him,  could  the  plaintiiT  have  recovered  against  Humphrey  alone,  upon  the  de- 
claimlion  as  fiwned  1 
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The  declaration  stated,  that,  in  consideration  that  the  plaintiff  would  accept,  receive,  and  pay 
for  certain  goods,  the  defendant  promised  to  supply  them  of  the  various  sizes  to  be  shown  in 
drawings  to  be  provided  by  the  plaintiff's  ardiitect,  at  a  certain  price,  and  to  use  his,  the 
defendant's,  best  endeavours  to  deliver  certain  quantities  on  certain  specified  days,  provided 
the  drawings  for  the  first  quantity  were  sent  to  the  defendant  within  three  days,  and  for  the 
nmaioder  within  three  weeks;  and  averred,  that,  although  the  plaintiff  had  always  been 
ready  and  willing  to  accept  and  receive  the  goods,  and  although  he  did  tm'Mtn  a  reatonaott 
time  after  the  making  of  the  agreement,  duly  and  according  to  the  said  agreement,  provide 
drawings,  dec,  and  although  a  reasonable  time  had  elapsed,  the  defendant  did  not  within  a 
reasonable  time  supply  the  goods. 

Plea — ^that  the  plaintiff  did  not,  within  the  time  so  agreed  upon,  duly  and  according  to  the  agree- 
ment, provide  or  deliver  drawings,  dec.  :— 

Held,  bad,  the  delivery  of  the  drawings  within  the  specified  times  not  being  a  condition  prece- 
dent to  the  plaintiff's  right  to  complain  of  a  non-delivery  within  a  reasonable  time. 

Assumpsit.  The  declaration  stated,  that,  whereas  on  the  28th  of  No- 
vember, 1844,  in  consideration  that  the  plaintiS*  would  accept,  receive, 
and  pay  for  the  goods  thereinafter  mentioned,  upoD  the  terms,  &c.  in  that 
behalf  mentioned,  the  defendant  by  a  certain  memorandum  in  writing  pro- 
mised to  supply  him  with  cast-iron  girders  of  the  various  sizes  to  be  shown 
in  drawings  to  be  provided  by  the  plaintiff's  architect,  and  to  deliver  the 
same  perfect,  at  the  price  therein  mentioned,  and  to  use  his,  the  defend- 
ant's, best  endeavours  to  deliver  fifty  tons  of  the  said  girders  on  or  before 
the  31st  of  February,  1845,  fifty  tons  more  on  or  before  the  28th  of  Janu- 
ary, 1845,  and  fifty  tons  more  on  or  before  the  31st  of  March,  1845,  pro- 
vided the  drawings  for  the  first  fifty  tons  were  sent  to  the  defendant  within 
a  certain  time  then  agreed  upon  between  them,  to  wit,  within  three  days 
after  the  receipt  of  the  said  memorandum,  and  the  drawings  for  remainder 
within  three  weeks  of  the  receipt  of  the  said  memorandum ;  payment  to 
be  made,  &c.  &c.  Averment,  that,  although  the  plaintiff  had  always  been 
ready  and  ^willing  to  receive  the  said  girders,  and  although  h*e  rvp^o 
did,  tritkin  a  reasonable  time  after  the  making  of  the  said  agreement^ 
to  wit,  on,  &c.,  duly^  and  according  to  the  said  agreement^  provide  and  deli' 
per  to  the  defendant^  who  then  received  the  same,  ^y  draunngs^  &c.,  and 
although  a  reasonable  time  had  since  elapsed^  yet  the  defendant  did  not  nor 
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would  vritkin  stick  reasonable  timey  or  at  any  time,  supply  the  plaintiff  with 
the  said  girders,  &c. 

Plea,  that  the  plaintiff  did  not  within  the  time  so  agreed  upon  between 
the  plaintiff  and  the  defendant,  duly,  and  according  to  the  said  agreement, 
provide  or  deliver  to  the  defendant  drawings,  &c.,  which  he  the  plaintiff 
required  from  the  defendant,  in  manner  and  form,  &c. 

Special  demurrer,  assigning  for  cause,  amongst  others,  that  the  plea 
treated  the  delivery  of  the  drawings  within  a  certain  time,  as  a  condition 
precedent  to  the  defendant's  performance  of  the  contract ;  whereas,  a 
delivery  within  a  reasonable  time  was  all  that  was  requisite,  according  to 
the  real  meaning  of  such  contract. 

Channelly  Serjt.,  (with  whom  was  Bramwell,)  in  support  of  the  demur- 
rer. The  contract,  in  contemplation  of  law,  is  a  contract  to  deliver  the 
goods  within  a  reasonable  time ;  and  the  breach  assigned  is,  the  non-deli- 
very within  a  reasonable  time.  That  is  all  that  the  defendant  was  entitled 
to  put  in  issue.  Another  part  of  the  contract,  it  is  true,  gives  the  plain- 
tiff an  option  to  call  upon  the  defendant  to  deliver  within  specified  times, 
provided  he  furnishes  certain  drawings  within  certain  other  limited  times. 
But  the  delivery  of  the  drawings  within  those  times  was  clearly  not  a  con- 
dition precedent  to  the  plaintiff's  right  to  call  for  a  performance  of  the 
contract  on  the  defendant's  part  within  a  reasonable  time.  [Cresswell,  J. 
The  plea  clearly  is  intended  by  the  defendant  as  a  traverse  of  something 
*6631  ^^^  plaintiff  has  ^alleged  in  his  declaration.]  Whatever  his 
intention,  he  has  not  successfully  expressed  it. 

Talfaurdy  Serjt.,  contra.  Unless  the  declaration  is  to  be  understood  as 
alleging  that  which  the  plea  traverses,  it  is  bad  in  substance.  The  deli* 
very  of  the  drawings  was  necessarily  a  condition  precedent  to  the  plain-* 
tiff's  right  to  complain  of  a  breach  of  the  agreement  on  the  defendant'; 
part.  The  work  could  not  be  done  without  them.  What  necessity  is  ther 
for  importing  a  reasonable  time  for  the  delivery  of  the  drawings,  wbeo 
specific  dates  are  given }  [Cresswell,  J.  The  question  is,  whether  the 
defendant  was  bound  to  make  the  girders  within  a  reasonable  time,  if  the 
drawings  were  not  furnished  by  the  times  stipulated,  provided  they  were 
furnished  within  a  reasonable  time.]  Taking  the  agreement  according  to 
its  legal  effect,  the  plea  does  traverse  it.  [Tindal,  C.  J.  Why  could  not 
the  defendant  have  taken  issue  on  the  delivery  within  a  reasonable  tiEoe?] 

Talfourdy  Serjt.,  prayed  leave  to  amend. 

Tindal,  C.  J.  The  defendant  has  left  it  ambiguous  whether  he  meant 
to  put  in  issue  the  delivery  of  the  drawings  within  a  reasonable  time,  or 
their  delivery  within  the  time  provisionally  stipulated  for  by  the  contract. 
The  latter  clearly  is  not  a  condition  precedent  to  the  plaintiff's  right  to 
complain  of  a  non-delivery  of  the  girders  within  a  reasonable  time.  The 
defendant  may  amend,  on  the  usual  terms,  within  a  week,  if  the  &cts  will 
permit,  by  traversing  the  breach  as  alleged  in  the  declaration. 

The  rest  of  the  court  concurring —  Rule  accordingly. 
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•The  QUEEN  v.  The  Rev.  RICHARD  FOLEY,  Clerk.    [*664 

Jan.  23. 

A  prirate  act  of  parliament, — after  proTiding  for  a  sale  of  glebe  land,  and  the  erection  of  an 
additional  choreh  with  part  of  the  prooeedsr— directed  that  the  curate  of  the  new  church 
ahoold,  during  the  incumbency  of  A^  the  then  rector,  be  appointed  by  htm;  and  that,  after 
the  death,  avoidance,  or  retignation  of  A.,  the  new  church  should  become  the  principal  church, 
with  all  the  aceuatomed  rigbta,  immunities,  and  privileges  appeitaining  to  a  mother  churdi, 
and  the  then  church  should  become  and  be  deemiDd  a  chapel  of  ease  thereto,  to  be  served  by 
a  minister  capable  of  having  cure  of  souls ;  and  that  « the  patronage  of  or  right  of  pretentatvm 
to  the  chapel,  as  well  as  the  patronage  of  or  right  of  pretentntvm  to  the  new  church,  should 
he  vested  in  the  patron  of  the  rectory,  his  heirs  and  assigns^  m,  mHrthtlms,  thai  the  minitttr  of 
the  chapel  should  not  be  removable  atpleoMwe : — 

HeUlj  that  the  chapel  of  ease  thus  created  by  the  act,  was  thereby  made  preeentative,  and  not 
donative*    And 

Sembkt  that,  if  it  had  been  at  first  donative,  it  would  have  ceased  to  be  so»  upon  a  presen- 
tation being  once  made  by  the  patron  to  the  ordinary,  followed  by  the  institution  and 
induction  of  the  presentee. 

Quake  Impedit.  The  first  count  stated,  that,  by  a  certain  act  of  par- 
liament made  and  passed  in  the  7  G.  4,  a.  d.  1826,  intituled  « An  act 
for  effecting  a  sale*  of  part  of  the  glebe  lands  belonging  to  the  rectory  of 
Kingswinford,  otherwise  Swinford  Regis,  in  the  county  of  Stafford,  and 
the  mines  in  and  under  the  same,  to  the  Rt.  Hon.  John  William,  Viscount 
Dudley  and  Ward,  and  for  other  purposes," — after  reciting,  (amongst  other 
things,)  as  the  facts  is^ere,  that  the  Rev.  Nathaniel  Hinde,  clerk,  was  the 
rector  of  the  said  rectory  of  Kingswinford,  in  the  county  of  Stafford,  and 
that  the  said  rectory  was  and  stood  limited  to  such  uses  as  the  said  Vis- 
count Dudley  and  Ward  should  by  deed  or  will,  to  be  executed  and 
attested  in  such  manner  as  in  and  by  a  certain  indenture  of  release  of 
the  15th  of  June,  1804,  was  mentioned,  direct,  limit,  and  appoint,  and 
that  the  Bishop  of  Lichfield  and  Coventry  was  the  ordinary  of  the 
parish  of  Kingswinford  aforesaid,  and  that  there  were  certain  glebe 
lands  belonging  to  the  said  rectory,  and  certain  mines  under  the  same ; 
and  after  also  reciting,  as  the  fact  was,  that  the  said  Nathaniel  Hinde, 
*a8  such  rector  as  aforesaid,  had  then  lately  entered  into  an  agree-  raggA 
ment,  dated  the  11th  of  March,  1826,  with  the  said  Viscount  Dudley 
and  Ward,  with  the  privity  and  consent  of  the  said  Bishop  of  Lichfield  and 
Coventry,  and  subject  to  the  approbation  of  parliament,  to  the  effect,  amongst 
other  things,  that  the  said  Nathaniel  Hinde,  as  such  rector  as  aforesaid ,  agreed 
to  sell  to  the  said  Viscounf  Dudley  and  Ward  a  part  of  the  said  glebe  lands 
therein  described,  together  with  the  mines  thereunder,  for  the  sum  of 
19,290/.  lis.  3d. ;  that  certain  expenses,  amounting  to  193/.,  should  be 
paid  out  of  the  said  purchase-money ;  that  the  remainder  of  the  purchase- 
money  should  be  considered  and  taken  as  part  of  the  said  rectory ;  and 
that,  after  defraying  thereout  the  expenses  of  erecting  a  new  rectory-house 
and  out-buildings,  and  setting  apart  a  sum  not  exceeding  1929/.  Is,, — 
being  10/.  per  cent,  upon  the  amount  of  the  purchase-money, — ^to  be  ap** 
plied  in  or  towards  the  erection  of  a  new  church,  as  thereinafter  mentioned^ 
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the  final  residue  thereof  should  be  invested  for  the  benefit  of  the  said  rec- 
toiy,  in  the  manner  therein  mentioned  ;  and  that  a  sum  not  exceeding  the 
said  sum  of  1929/.  \s,  should  be  applied  by  and  out  of  the  said  residuary 
purchase-money,  in  or  towards  the  erecting  of  a  new  church  within  the 
said  parish  of  Kingswinford,  provided  the  parishioners  thereof  should,  by 
rate,  subscription,  or  otherwise,  and  either  with  or  without  the  aid  of  the 
commissioners  for  building  additional  churches  in  populous  places,  "within 
five  years  from  the  passing  of  the  said  act  agreed  to  be  applied  for,  raise 
80  much  money  as,  with  the  said  sum  not  exceeding  1929/.  1;.,  would 
build  a  good  and  substantial  chprch,  capable  of  holding  one  thousand 
persons  at  the  least ;  and  that,  in  case  such  new  church  should  be  built, 
by  the  means,  and  within  the  time,  aforesaid,  then,  and  in  such  case,  the 
*6f>f51     ^^^^^  or  officiating  minister  thereof,  who  should,  during  *the  life  or 

incumbency  of  the  said  Nathaniel  Hinde,  the  then  rector  of  Kings- 
winford, be  appointed  by  him,  the  said  Nathaniel  Hinde,  to  act  during  his 
life  or  incumbency,  should  be  paid  or  allowed  by  the  said  rector  such  yearly 
stipend  or  salary  as,  with  the  rents  which  might  arise  from  the  letting  of  the 
pews  of  the  proposed  new  church,  would  make  up  150/.  per  annum  ;  and 
that,  from  and  after  the  death,  resignation,  or  avoidance  of  or  by  the  said 
Nathauiel  Hinde,  the  said  new  church  should  become  the  principal  or 
mother  church,  and  the  then  church  should  become  a  chapel  of  ease  thereto, 
and  the  patronage  of,  or  presentation  to,  the  same  chapel,  as  well  as  the 
patronage  of,  or  presentation  to,  the  said  new  church,  should  be  vested  in 
Viscount  Dudley  and  Ward,  his  heirs  and  assigns,  patron  and  patrons  of 
the  said  rectory  of  Kingswinford  ;  and  that,  from  thenceforth,  the  interest 
of  the  purchase-money,  or  so  much  thereof  as  should  not  be  applied  and 
expended,  or  the  rents  and  profits  of  the  estates  to  be  purchased  therewith, 
should  be  received  and  enjoyed  by  the  curate  or  minister  for  the  time  be- 
ing of  the  said  chapel  of  ease,  for  ever :  and,  after  reciting  that  it  would  be 
greatly  for  the  advantage  of  the  said  Nathaniel  Hinde,  and  for  the  benefit 
of  the  said  rectory  of  Kingswinford,  and  also  of  the  parishioners  of  the  said 
parish  of  Kingswinford,  if  the  sale  so  agreed  to  be  made  to  Viscount  Dud- 
ley and  Ward,  and  the  several  other  agreements  thereinbefore  mentioned, 
should  be  carried  into  effect — it  was,  on  the  petition  of  the  said  Nathaniel 
Hinde,  Viscount  Dudley  and  Ward,  and  the  Bishop  of  Lichfield  and  Co- 
ventry, enacted,  that  it  should  and  might  be  lawful  to  and  for  Viscount 
Dudley  and  Ward,  at  any  time  within  six  calendar  months  next  after  the 
passing  of  that  act,  to  pay  or  cause  to  be  paid  the  sum  of  19,075/.  Is.  3rf. 
sterling,  being  the  residue  of  the  said  purchase-money  or  sum  of  19,290/. 
^gg--|     lis.  3</.,  after  deducting  the  *expenses  incurred  in  boring  the  said 

lands,  amounting  to  193/.,  and  the  expense  of  making  a  certaia 
valuation  in  the  act  mentioned,  amounting  to  22/.  10s.,  into  the  Bank  of 
England,  in  the  name,  and  with  the  privity,  of  the  accountant-general  of 
the  court  of  Chancery,  to  be  placed  to  an  account  there  <«  Ex  parte  the 
rector  of  Kingswinford,  in  the  county  of  Stafford,"  pursuant  to  the  method 


2  Manning,  Granger,  &  Scott.  667 

prescribed  by  the  act  of  the  12  G.  1>  c.  32,  and  the  general  orders  of  the 
said  court,  and  without  fee  or  reward,  according  to  the  12  G.  2,  c.  24 ; 
and  that,  from  and  immediately  after  the  said  sum  of  19,075/.  Is.  Sd, 
should  be  so  paid  into  the  Bank  of  England  as  aforesaid,  all  and  singular 
the  pieces  or  parcels  of  land  situate,  lying,  and  being  in  the  parish  of 
Kingswinford  aforesaid,  particularly  described  and  set  forth  in  the  schedule 
to  that  act  annexed  (being  part  of  the  glebe  lauds  belonging  to  the  said 
rectory  of  Kingswinford,  and  containing  in  the  whole,  including  the  sites 
of  the  present  rectory-house  and  buildings,  38  a.  2  r.  3  p.  (a  little  more 
or  less,},  together  with  all  the  mines,  veins,  layers,  and  strata  of  coal  and 
ifon-stone,  brick-clay,  and 'other  mines  and  minerals  in  and  under  the 
same  several  pieces  or  parcels  of  land,  and  the  rights,  members,  and  ap- 
purtenances thereto  belonging;  and  the  reversion  and  reversions,  re- 
mainder and  remainders,  yearly  and  other  rents,  issues,  and  profits  of  all 
and  singular  the  same  pieces  or  parcels  of  land  and  mines,  should  be 
freed  and  discharged,  and  absolutely  acquitted  and  exonerated  of  and 
from  all  the  estate,  right,  title,  interest,  claim,  and  demand  whatsoever  of 
the  said  Nathaniel  Hinde  and  his  successors,  rector  and  rectors  for  the 
time  being  of  the  said  parish  of  Kingswinford,  into  and  upon  the  same ; 
and  that  the  same  land  and  mines,  so  freed  and  discharged,  acquitted  and 
exonerated,  should  be  vested  in  the  said  Viscount  Dudley  and  Ward,  and 
his  heirs,  to  the  only  use  and  *behoof  of  him  the  said  Viscount  r*ggo 
Dudley  and  Ward,  his  heirs  and  assigns,  for  ever :  And  it  was  fur- 
ther enacted,  that  all  the  costs,  charges,  and  expenses  preparatory  to, 
attending,  or  in  any  wise  relating  or  incident  to,  the  applying  for  and 
obtaining  that  act,  should  be  paid  out  of  the  said  sum  of  19,075/.  Is.  3d. 
so  to  be  paid  into  the  Bank  of  England  as  aforesaid,  and  the  residue  of 
the  said  sum  of  19,075/.  1^.  3d.,  after  payment  of  such  costs,  charges, 
and  expenses  as  aforesaid,  and  after  setting  apart  the  several  sums  of 
3000/.  sterling,  and  1929/.  Is.  sterling,  for  the  purposes  thereinafter  di- 
rected, should,  when  so  paid  in,  be  laid  out  by  the  said  accountant-gene- 
ral in  the  purchase  of  navy  or  victualling-bills,  or  exchequer-bills ;  and 
that,  out  of  the  interest  arising  from  the  money  so  to  be  laid  out  in  the 
purchase  of  navy  or  victualling-bills,  or  exchequer-bills,  as  aforesaid,  the 
annual  sum  of  200/.,  to  commence  and  take  effect  from  the  day  whereon 
the  said  sum  of  19,075/.  Is.  3d.  should  be  so  paid  in,  or  such  less  annual 
sum  as,  with  the  rents  and  profits  of  the  estates  to  be  actually  purchased 
from  time  to  time  as  thereinafter  directed,  should  amount  to  the  annual 
sum  of  200/.  in  the  whole,  should,  under  the  order  and  direction  of  the 
court  of  Chancery,  on  a  petition  to  be  preferred  in  a  summary  way  by  the 
rector  of  Kingswinford  aforesaid  for  the  time  being,  be  paid,  by  equal  half- 
yearly  payments,  to  the  said  rector  and  his  successors ;  and  the  residue  of 
such  interest,  and  the  money  to  be  received  for  the  navy  or  victualling-bills, 
or  exchequer-bills,  so  to  be  purchased  as  they  should  be  respectively  paid 
off  by  government,  should  be  laid  out  by  the  said  accountant-general  in  the 
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purchase  of  other  navy  or  victualling-bills  or  exchequer-bills ;  prorided 
that  it  should  and  might  be  lawful  for  the  said  court  to  make  such  general 
order  or  orders,  or  special  order  or  orders,  as  to  the  said  court  should  seem 
*fiBQ1     ^i^^c^ssary,  &c.  &c. ;  all  which  navy,  victualling,  and  exchequer- 
^    bills,  whether  purchased  or  exchanged,  should  be  deposited  in  the 
Bank  of  England,  in  the  name  of  the  said  accountant-general,  and  should 
there  remain  until  a  proper  purchase  or  purchases  of  real  estates  wherein 
to  invest  the  money  to  be  laid  out  in  the  purchase  of  such  bills,  should  be 
found,  and  proved  by  the  said  court  of  Chancery,  and  until  the  same  bills 
should,  upon  a  petition  to  be  preferred  to  the  said  court  in  a  summaiy 
way  by  the  said  rector  or  his  successors,  be  ordered  to  be  sold  by  the  said 
accountant-general,  for  the  completing  of  such  purchase  or  purchases  as 
thereinafter  authorized  ;  and,  if  the  money  to  be  produced  by  the  sale  of 
such  navy,  victualling,  or  exchequer-bills,  should  exceed  the  amount  of 
the  money  thereinbefore  originally  directed  to  be  laid  out  in  the  purchase 
of  such  bills,  then  and  in  that  case  only  the  surplus  or  excess  of  the 
money  to  be  produced  by  such  sale,  over  and  above  the  money  so  origin* 
ally  directed  to  be  laid  out  as  aforesaid,  after  discharging  the  expenses  of 
the  application  thereby  authorized  to  be  made  to  the  said  court,  should  be 
paid  to  such  person  or  persons  respectively  as  would  have  been  entitled  to 
receive  the  rents  and  profits  of  the  estates  thereinafter  directed  to  be  pur- 
chased, in  case  the  same  had  been  purchased  pursuant  to  that  act,  or  to 
the  personal  representatives  of  such  person  or  persons  :  And  it  was  further 
enacted  that  it  should  be  lawful  for  the  said  court  of  Chancery,  from  time 
to  time,  upon  a  petition  to  be  preferred  to  the  said  court  in  a  summaiy 
way,  by  or  on  the  behalf  of  the  said  rector  or  his  successors,  to  order  and 
direct  the  sale  of  all  or  any  of  the  navy,  victualling,  or  exchequer-bilb 
which  should,  for  the  time  being,  be  standing  in  the  name  of  the  account- 
ant-general on  the  account  aforesaid,  and  to  order  and  direct  all  or  any 
mc'TQi    part  of  the  moneys  to  arise  by  any  such  sale  or  sales,  *Dot  exceed- 
ing the  amount  of  the  money  thereinbefore  originally  directed  to 
be  laid  out  in  the  purchase  of  such  bills,  to  be  laid  out  and  applied  in  the 
purchase  of  freehold  manors,  messuages,  farms,  lands,  tenements,  or  here- 
ditaments of  an  estate  of  inheritance  in  fee-simple  in  possession,  or  of 
any  copyhold  lands  or  hereditaments  convenient  to  be  held  therewith, 
such  copyhold  lands  or  hereditaments  not  exceeding  in  value  one  dzdi 
part  of  the  whole  estates  to  be  so  purchased,  free  from  all  encumbrances, 
except  quit  rents,  fee-farm  rents,  or  other  usual  out-goings  or  payments, 
to  be  situate  somewhere  within  the  diocese  of  Lichfield  and  Coventiy ; 
and  that  all  and  singular  the  freehold  and  copyhold  manors,  messuages, 
farms,  lands,  tenements,  and  hereditaments  which  should  be  so  purchased 
as  aforesaid,  du)uld  be  thereupon  immediately  conveyed,  surrendered,  and 
assured  unto  and  to  the  use  of  the  said  rector  and  his  successors,  for  ever, 
and  should,  from  the  time  of  such  conveyance  and  surrender  or  assurance, 
be  annexed  to,  and  for  ever  thereafter  continue  to  be  part  of»  the  said  reo* 
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fotji  but  subject  as  thereinafter  iDentioned :  And  it  was  further  enacted, 
that,  out  of  the  said  sum  of  19,075/.  Is,  3d.  so  to  be  paid  into  the  Bank 
of  England  as  aforesaid,  the  sum  of  1929/.  Is.  should  be  set  apart  for  the 
purposes  thereinafter  directed,  and  should  be  laid  out  by  the  accountant^ 
general  in  the  purchase  of  navy  or  victualling-bills,  or  exchequer-bills, 
and  that  the  interest  arisih^  from  the  money  so  to  be  laid  out  in  navy  or 
victualling-bills,  or  exchequer-bills,  as  last  mentioned,  and  the  money  to 
be  received  for  the  same  bills  as  they  should  respectively  be  paid  off  by 
government,  should  be  laid  out  by  the  accountant-general  in  the  purchase 
of  other  navy  or  victualling-bills,  or  exchequer-bills,  provided  that  it 
should  be  lawful  for  the  said  court  to  make  such  general  order  or  orders, 
or  special  order  or  orders,  as  to  the  said  court  should  seem  necessary ;  that, 
*  whensoever  the  exchequer-bills  of  the  date  of  those  in  the  hands    r^Qji 
of  the  said  accountant-general  should  be  in  the  course  of  payment     ^ 
by  government,  and  the  new  exchequer-bills  should  be  issued,  such  new 
exchequer-bills  might  be  received  in  exchange  for  those  which  were  so  in 
the  course  of  payment,  as  should  be  effectual  for  the  enabling  such  receipt 
in  exchange,  and  in  that  event  the  interest  of  the  old  bills  should  be  laid 
out  as  before  directed  with  respect  to  the  interest  where  the  bills  were  paid 
off;  all  which  navy,  victualling,  and  exchequer-bills,  whether  purchased 
or  exchanged,  should  be  deposited  in  the  Bank  of  England  in  the  name 
of  the  accountant-general,  and  should  there  remain  until  the  same  should 
be  ordered  to  be  sold  as  thereinafter  directed  :  And  it  was  further  enacted, 
that,  in  case  the  parishioners  of  the  parish  of  Kingswinford  aforesaid 
should,  by  rate,  subscription,  or  otherwise,  and  either  with  or  without  the 
aid  and  assistance  of  the  commissioners  for  building  additional  churches  in 
populous  parishes,  raise  so  much  money  as,  with  the  money  to  be  pro- 
duced by  the  sale  of  the  navy,  victualling,  or  exchequer-bills  last  thereinbe- 
fore directed  to  be  purchased,  (including  the  bills  to  be  purchased  with  the 
interest  of  the  said  sum  of  1929/.  1^.,)  would  be  sufficient  to  defray  the 
costs,  charges,  and  expenses  of  erecting  and  building  a  substantial  new 
church  in  the  parish  of  Kingswinford,  capable  of  holding  one  thousand 
persons  at  the  least,  then  and  in  such  case,  but  not  otherwise,  it  should  be 
lawful  for  the  court  of  Chancery,  and  the  said  court  was  thereby  directed, 
upon  a  petition  to  be  preferred  to  the  said  court  in  a  summary  way,  by  or 
on  behalf,  of  the  said  rector  or  his  successors,  or  by  or  on  behalf  of  the 
said  Viscount  Dudley  and  Ward,  or  other  the  patron  or  patrons  of  the 
said  rectory  for  the  time  being,  to  order  and  direct  the  navy,  victualling, 
or  exchequer-bills  last  thereinbefore  directed  to  be  purchased  *with     rtg-vo 
the  said  sum  of  1929/.  1«.,  to  be  sold,  and  the  money  to  arise  from 
the  sale  thereof  to  be  applied  in  or  towards  the  election  of  such  new 
church:  and  it  was  further  enacted, that,  in  case  a  new  diurch  diould  be 
built  in  the  said  parish  of  Kingswinford,  partly  by  means  of  the  money  to 
be  produced  by  the  sale  of  the  last-mentioned  navy,  victualling,  or  ex- 
chequer-bills,  then  and  in  such  case  the  curate  or  officiating  minister 
VOL.  n,  53 


€78  Reg.  v.  Foley.  H.  T.  1846. 

thereofy  v^ho  should,  during  the  life  or  incumbeDcy  of  the  said  Natbaniel 
Hinde,  the  then  rector  of  Kingswinford  aforesaid,  be  appoint  by  him  the 
said  Nathaniel  Hinde  to  act  during  his  life  or  incumbency,  should  be  paid 
or  allowed,  out  of  the  interest  of  the  money  first  thereinbefore  directed  to 
be  laid  out  in  the  purchase  of  navy,  victualling,  or  exchequer-bills,  or  so 
much  thereof  as  should  not,  for  the  time  being,  be  invested  in  the  purchase 
of  real  estates  as  aforesaid,  if  such  interest  should  be  sufficient  for  that  pur- 
pose, but  if  not,  then  by  the  said  Nathaniel  Hinde  out  of  his  own  moneys, 
the  sum  of  100/.  per  annumy  over  and  above  the  rents  which  might  arise 
from  the  letting  the  pews  in  the  said  new  church  ;  and  then  and  in  such 
case  also,  from  and  after  the  death,  avoidance,  or  resignation  of  the  said 
Nathaniel  Hinde,  the  said  new  church  should  become  the  principal  or 
mother  church  of  Kingswinford  aforesaid,  with  all  the  accustomed  rights, 
immunities,  and  privileges  appertaining  to  a  mother  church,  and  the  theo 
chnrch  should  become  and  be  deemed  a  chapel  of  ease  thereto,  to  be 
served  by  a  minister  capable  of  having  cure  of  souls  ;  arid  the  patronage 
of  J  or  right  of  presentation  to^  the  same  chapel^  as  well  as  the  patronage  of 
or  right  of  presentation  to  the  said  new  churchy  should  be  vested  in  the  said 
Viscount  Dudley  and  Ward^  his  heirs  and  assigns j  patron  and  patrons  of 
the  said  rectory  of  Kingswinford,  so,  nevertheless,  that  the  minister  of  the 
said  chapel  should  not  be  removable  at  pleasure  ;  and  the  annual  sum 
*6731     ""thereinbefore  directed  to  be  paid  to  such  rector  out  of  the  inte- 
rest of  the  money  to  be  invested  in  such  navy,  victualling,  or 
exchequer-bills  as  aforesaid,  should  belong  and  (under  the  order  and  direc- 
tion of  the  court  of  Chancery,  on  a  petition  to  be  preferred  in  a  suroroarj 
way)  be  payable  to  such  minister  of  the  said  chapel  and  his  successors, 
and  any  hereditaments  which  might  have  been  purchased  pursuant  to  the 
direction  thereinbefore  contained,  should'then  forthwith,  by  virtue  of  that 
act,  become  and  be  vested  in  such  minister  and  his  successors  for  ever ; 
and,  in  case  any  part  of  the  money  thereinbefore  directed  to  be  invested 
in  the  purchase  of  real  estates  as  aforesaid,  should  remain  undisposed  of, 
any  future  application  by  petition  to  the  said  court  to  have  the  same  or 
any  part  thereof  invested  in  the  purchase  of  freehold  or  copyhold  heredi- 
taments as  aforesaid,  should  be  made  by  the  minister  for  the  time  being,— 
and  not  by  the  rector  for  the  time  being, — with  the  consent  and  approba- 
tion of  the  ordinary  for  the  time  being ;  and  the  hereditaments.to  be  pur- 
chased in  consequence  of  any  such  application,  should,  when  so  purchased, 
be  conveyed  or  surrendered  and  assured  to  and  vested  in  the  said  minister 
for  the  time  being  and  his  successors,  for  ever ;  and  the  said  minister,  for 
the  time  being,  should  be  a  sole  corporation,  capable  of  taking,  holding, 
and  enjoying  the  hereditaments  to  be  purchased  pursuant  to  that  act— as 
by  the  record  of  the  said  act  of  parliament,  remaining  among  the  rolls  of 
parliament,  at  Westminster,  in  the  county  of  Middlesex,  reference  beiog 
thereto  had,  would  more  fully  and  at  large  appear.     The  count  theo 
alleged,  that  Viscount  Dudley  and  Ward  did,  in  pursuance  of  the  act,  pa/ 
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the  sum  of  19,075/.  1^.  3d,  into  the  Bank  of  England ;  that  the  costs  and 
charges  mentioned  in  the  act  were  thereout  duly  paid ;  that  the  residue, 
aAer  setting  apart  30002.  and  1929/.  15.,  was  invested  in  manner  required 
by  the  act ;  that  the  1929/.  Is.  *so  set  apart,  was  laid  out  in  the     rmajA 
purchase  of  exchequer-bills ;  that,  on  the  1st  of  January,  1828, 
the  parishoners  of  Kingswinford  did,  in  the  manner  required  by  the  act, 
raise  2000/.,  vrhich,  with  the  money  produced  by  the  sale  of  the  last-men- 
tioned exchequer-bills,  and  4000/.  given  by  the  commissioners  for  building 
additional  churches  in  populous  parishes,  was  sufficient  to  defray  the  cost9 
of  erecting  a  substantial  new  church  in  the  said  parish  of  Kingswinford^ 
capable  of  holding  one  thousand  persons ;  that  the  court  of  Chancery  did, 
OD  the  1st  of  February,  1828,  on  the  petition  of  the  said  Nathaniel  Hinde, 
order  that  the  exchequer-bills  so  purchased  with  the  1929/.  Is.  should  be 
sold,  and  that  the  money  arising  from  the  sale  thereof  should  be  applied 
in  the  erection  of  such  new  church  as  in  the  act  mentioned ;  that  the  said 
exchequer-bills  were  afterwards  sold,  and  produced  2200/. ;  that,  within 
fire  years  from  the  passing  of  the  act,  such  new  church  was  built  in  the 
said  parish  of  Kingswinford,  partly  by  means  of  the  sum  of  money  so 
produced  as  aforesaid  by  the  sale  of  the  last-mentioned  exchequer-bills, 
and  partly  by  the  sum  of  money  so  raised  by  the  said  parishioners  of 
Kingswinford  as  aforesaid,  together  with  the  sum  so  given  by  the  said 
commissioners  for  building  additional  churches  in  populous  parishes,  and 
which  new  church  was  duly  consecrated  by  Henry,  Bishop  of  Lichfield 
and  Coventry,  then  being  the  ordinary  of  the  said  parish  ;  that,  after  the 
building  of  the  said  new  church,  to  wit,  on  the  12th  of  November,  1831, 
to  wit,  at,  &c.,  the  said  Nathaniel  Hinde  died,  without  having  previously 
avoided  or  resigned  his  said  living ;  whereupon,  and  by  virtue  of  the 
provisions  of  the  said  act  of  parliament,  the  said  new  church  then  became 
the  principal  or  mother  church  of  Kingswinford  aforesaid,  and  the  then 
church  became  such  a  chapel  as  in  the  said  act  mentioned,  and  which 
same  chapel  then  acquired,  and  had  from  thenceforth  ^continually    r*a^^ 
been  called  and  known  by,  the  name  of,  and  then  was,  the  chapel 
of  St.  Mary's,  Kingswinford,  and  the  patronage  of  and  right  of  presenta- 
tion to  the  same  chapel,  as  well  as  the  patronage  of  and  right  of  pre<» 
sentation  to  the  said  new  church,  became  and  was  then  and  there  vested 
in  the  said  Viscount  Dudley  and  Ward,  and  his  heirs,  he  the  said  Viscount 
Dudley  and  Ward  then  being  the  patron  of  the  said  rectory  of  Kingswin- 
ford, and  the  said  Viscount  Dudley  and  Ward  then  and  there  became  and 
^as  seised  as  of  fee  of  and  in  the  same  advowsons,  rights  of  patronage, 
and  presentation ;  that,  being  so  seised  thereof,  he  the  said  Viscount  Dud- 
ley and  Ward,  on  the  first  of  December,  1831,  presented  one  William 
Heniy  Cartwright,  then  being  a  minister  capable  of  having  cure  of  souls, 
his  clerk,  to  the  said  chapel,  who,  upon  the  same  presentment,  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  was  admitted,  instituted,  and 
inducted  into  the  same  chapel ;  that,  ct  tiie  26th  of  July,  1831,  to  wit,  at, 
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&c.  aforesaid,  the  said  Viscount  Dudley  and  Ward,  who  had  then  become 
and  then  was  Earl  of  Dudley,  made  and  published  his  last  will  and  testa- 
ttient  in  writing,  dated  and  attested,  &c.,  and  thereby  gave  and  demised, 
amongst  other  things,  the  said  advowsons  and  rights  of  patronage  and 
presentation  of  him  the  said  Earl  of  Dudley,  to  the  said  chapel,  and  to  tbe 
said  church,  to  certain  trustees  for  the  term  of  ninety-nine  years,  to  be 
computed  from  his  the  said  Earl  of  Dudley's  decease,  if  one  WilKam 
Humble  Ward,  in  the  said  will  mentioned,  should  so  long  live — upoa 
trust,  when  and  as  each  or  either  of  the  said  livings  should  first  become 
vacant  after  his  decease,  during  the  same  term,  to  present  thereto  respec- 
tively such  several  persons  as  he  should  nominate  for  that  purpose  by  any 
codicil  or  codicils  to  that  his  will ;  and,  if  he  should  make  no  such  ap- 
pointment, or,  having  made  one,  the  nominee  should  die  or  refuse  to 

*6761  ^^^^P^  ^^^^  lining*  ^^^  *^^  present  to  each  and  every  such  last- 
mentioned  living  such  person  or  persons  as  the  said  W.  H.  Ward 
should  nominate  for  that  purpose ;  that,  on  the  6th  of  March,  1833,  the 
said  Earl  of  Dudley  died  so  seised  of  the  said  advowsons  and  rights  of 
patronage  and  presentation  as  aforesaid,  without  having  in  anywise  altered 
or  revoked  his  said  will,  and  without  having  made  any  such  nomination 
as  therein  mentioned  by  any  codicil  to  his  said  will ;  that  the  said  trustees 
and  W.  H.  Ward,  (who  by  the  death  of  the  said  Earl  of  Dudley  became 
and  was  William  Humble,  Lord  Ward,)  survived  him  the  said  Earl  of 
Dudley,  and  thereby,  and  under  and  by  virtue  of  the  will  of  the  said  Earl 
of  Dudley,  the  said  trustees  became  and  were  possessed  of  the  said  ad- 
vowsons and  rights  of  patronage  and  presentation  for  and  during  the  said 
term  of  ninety-nine  years  from  the  death  of  the  said  Earl  of  Dudley,  if  the 
said  William  Humble,  Lord  Ward,  should  so  long  live ;  that,  on  the  9th 
of  October,  1835,  at,  &c.  aforesaid,  the  said  chapel  of  St.  Mary's,  King- 
swinford,  became  vacant  by  the  free  resignation  of  the  said  W.  H.  Cait- 
wrigfat  to  the  ordinary  of  the  said  chapel,  to  wit,  the  said  Henry,  Bishop 
of  Lichfield  and  Coventry,  and  by  the  acceptance  by  the  said  bishop  of 
the  said  resignation ;  and  that  notice  of  such  resignation  was  afterwards, 
during  the  life  of  the  said  William  Humble,  Lord  Ward,  and  before  the 
said  term  of  ninety-nine  years  from  the  death  of  the  said  Earl  of  Dudley 
thereinbefore  mentioned  had  expired,  to  wit,  on,  &c.,  at,  &c.,  duly  given 
by  the  said  ordinary  of  the  said^chapel  to  the  said  patrons  thereof,  and 
to  the  said  William  Humble,  Lord  Ward ;  and  the  said  patrons  and  the 
said  William  Humble,  Lord  Ward,  then  and  there  had  notice  of  the  said 
resignation  of  the  said  W.  H.  Cartwright ;  that  the  said  chapel  of  St. 
Mary'S)  Kingswinford,  remained  and  was  vacant  and  unprovided  with  a 
minister,  for  a  period  of  eighteen  months  and  upwards  after  the  resigna* 
«g-«^^  tioQ  of  ^^the  said  W.  H.  Cartwright,  and  after  the  said  patrons  of 
^  tbe  said  chapel,  and  the  said  William  Humble,  Lord  Ward,  had 
notice  of  the  said  resignation  of  the  said  W.  H.  Cartwright,  and  of  the 
said  ohapel  being  so  vacant  as  aforesaid,  and  the  said  chapel  still  remained 
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Vacant  and  unprovided  with  a  minister ;  and  by  reason  thereof,  no  min- 
ister having  been  presented  or  collated  to  the  said  chapel  during  .the 
time  aforesaid,  by  the  patron,  ordinary,  or  metropolitan  of  the  said  chapel, 
the  said  right  of  presentation  had  devolved  upon  the  queen,  and  it  then 
belonged  to  the  queen  to  present  a  fit  minister  to  the  said  chapel  of  St. 
Mary's,  Kingswinford,  so  vacant  by  the  lapse  of  time  as  aforesaid,  in 
manner  aforesaid ;  and  that  the  said  John,  Bishop  of  Lichfield,  and 
Richard  Foley,  did  unjustly  disturb  and  hinder  the  queen  in  presenting 
thereto. 

The  second  count  stated,  that,  before  and  at  the  time  of  the  presentation 
next  thereinafter  mentioned,  the  Right  Hon.  John  William,  Earl  of  Dud- 
ley, was  seised  of  the  advowson  and  right  of  presentation  to  the  chapel 
of  St.  Mary's,  Kingswinford,  as  of  fee,  and,  being  so  seised,  on  the  1st  of 
September,  1831,  at,  &c.  aforesaid,  presented  one  W.  H.  Cartwright,  his 
clerk,  to  the  said  chapel,  being  vacant,  who  was  afterwards,  to  wit,  on 
the  2d  of  September,  1831,  duly  admitted,  instituted,  and  inducted  into 
the  same  chapel  on  the  said  presentation  of  the  said  Earl  of  Dudley :  that 
afterwards,  to  wit,  on,  &c.,  the  said  Earl  of  Dudley  made  and  published 
his  last  will  and  testament  in  writing,  bearing  date,  &c.,  and  thereby  gave 
and  devised,  amongst  other  things,  the  said  advowson  and  right  of  pre- 
sentation of  him  the  said  Earl  of  Dudley,  to  certain  trustees  for  the  term 
of  ninety-nine  years,  to  be  computed  from  his  the  said  Earl  of  Dudley's 
decease,  if  one  W.  H.  Ward,  in  the  said  will  mentioned,  should  so  long 
live — upon  trust,  when  and  as  the  said  living  should  first  become  vacant 
after  his  *decease,  during  the  said  term,  to  present  thereto  such  r»g7Q 
person  as  he  should  nominate  for  that  purpose  by  any  codicil  or 
codicils  to  that  his  wi]l,  and  if  he  should  make  no  such  appointment,  or, 
having  made  one,  the  nominee  should  die  or  refuse  to  accept  such  living, 
then  to  present  to  such  living  such  person  as  the  said  W.  H.  Ward  should 
nominate  for  that  purpose ;  and  that,  afterwards,  to  wit,  on  the  6th  of 
March,  1833,  at,  &c.  aforesaid,  the  said  Earl  of  Dudley  died  so  seised  of 
the  said  advowson  and  right  of  presentation  as  aforesaid,  without  having 
in  any  wise  altered  or  revoked  his  said  will,  and  without  having  made 
any  such  nomination  as  therein  mentioned  by  any  codicil  thereto ;  and 
the  said  trustees  and  W.  H.  Ward,  who,  by  the  death  of  the  said  Earl  of 
Dudley,  became  and  was  William  Humljle,  Lord  Ward,  survived  him  the 
said  Earl  of  Dudley  ;  and  thereby,  under  and  by  virtue  of  the  said  will 
of  the  said  Earl  of  Dudley,  the  said  trustees  became  and  were  possessed 
of  the  said  advowson  and  right  of  .presentation  for  and  during  the  said 
term  of  ninety-nine  years  from  the  death  of  the  said  Earl  of  Dudley,  if 
the  said  W.  H.,  Lord  Ward,  should  so  long  live :  that,  afterwards,  to  wit, 
on  the  9th  of  October,  1835,  the  said  chapel  of  St.  Mary's,  Kingswinford, 
became  vacant  by  the  free  resignation  of  the  said  W.  H.  Cartwright  to 
the  ordinary  of  the  said  chapel,  to  wit,  the  said  Bishop  of  Lichfield  and 
Coventry,  and  by  the  acceptance  of  the  said  bishop  of  the  said  resigna- 
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tioD  ;  jBini  that  notice  of  the  said  resignation  was  afterwards,  during  the 
life  of  the  said  W.  H.,  Lord  Ward,  and  before  the  said  term  of  ninety- 
nine  years  from  the  death  of  the  said  Earl  of  Dudley  had  expired,  to  wit, 
on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  duly  given  by  the  said  bishop  to 
the  said  patrons  of  the  said  chapel,  and  to  the  said  W.  H.,  Lord  Ward, 
and  the  said  patrons  and  the  said  W.  H.,  Lord  Ward,  then  and  there  had 
*fi7Q1  ^^^^^^  ^^  ^^  ^^^^  resignation  of  the  said  *  W.  H.  Cartwright :  that 
the  said  chapel  of  St.  Mary's,  Kingswinford,  remained  and  was 
vacant  and  unprovided  with  a  parson  for  a  period  of  eighteen  months  and 
upwards  after  the  resignation  of  the  said  W.  H.  Cartwright,  and  after  the 
said  patrons  of  the  said  chapel  and  the  said  W.  H.,  Lord  Ward,  had 
notice  of  the  resignation  of  the  said  W.  H.  Cartwright,  and  of  the  said 
chapel  being  so  vacant  as  aforesaid,  and  the  said  chapel  still  remained 
vacant  and  unprovided  with  a  parson  ;  and  by  reason  thereof,  no  parson 
having  been  presented  or  collated  during  the  time  aforesaid,  to  the  said 
chapel  by  the  patron,  ordinary,  or  metropolitan,  of  the  said  chapel, 
the  said  right  of  presentation  had  devolved  upon  the  queen,  and  it  then 
belonged  to  the  queen  to  present  a  fit  person  to  the  said  chapel  of  St. 
Mary's,  Kingswinford,  so  vacant  by  the  lapse  of  time  as  aforesaid,  in 
manner  aforesaid:  and  that  the  said  John,  Bishop  of  Lichfield,  and 
Richard  Foley,  did  unjustly  disturb  and  hinder  the  queen  in  presenting 
thereto. 

Pleas — to  the  first  count,  that  the  said  Earl  of  Dudley,  by  his  said  last 
will  and  testament  in  the  said  first  count  of  the  declaration  mentioned,  so 
signed  as  therein  mentioned,  gave  and  devised  the  said  advowsons,  rights 
of  patronage  and  presentation  comprised  in  the  said  term  of  ninety-nine 
years,  after  the  determination  of  the  said  term,  and  after  the  decease  of 
the  said  W.  H.  Ward,  to  W.  Ward,  the  eldest  son  of  the  said  W.  H. 
Ward,  during  his  natural  life  ;  *that,  after  the  said  chapel  of  St.  Mary's, 
Kingswinford,  has  so  become  vacant  by  the  free  resignation  of  the  said 
W.  H.  Cartwright  as  aforesaid,  and  within  six  months  after  the  said 
resignation,  and  the  acceptance  thereof  as  aforesaid,  to  wit,  on,  &c.  afore- 
said, the  said  W.  H.,  Lord  W^ard,  departed  this  life,  and  thereupon  the 
said  term  of  ninety-nine  years  ended  and  determined,  and  the  patronage 
of  and  right  of  presentation  to  the  said  chapel  became  and  was  vested  in 

*6801  ^^^  ^^'^  *^'  ^^^^9  ^^^  William,  Lord  Ward,  as  devisee  of  the 
said  Earl  of  Dudley ;  that  thereupon,  afterwards,  the  said  William, 
Lord  Ward,  after  the  death  of  the  said  W.  H.,  Lord  Ward,  and  within 
six  months  after  the  resignation  of  the  said  W.  H.  Cartwright,  and  the 
acceptance  thereof  as  aforesaid,  to  wit,  on  the  30th  of  January,  1836, 
duly  nominated  and  appointed  the  defendant,  Richard  Foley,  being  then 
a  clerk  in  orders,  and  in  all  respects  qualified  in  that  behalf  to  the  said 
chapel  of  St.  Mary's  Kingswinford,  with  all  and  singular  the  rights,  mem- 
bers, and  appurtenances  thereto  belonging ;  that  thereupon,  afterwards,  to 
wit,  on  the  2d  of  March,  1836,  the  Hon.  and  Right  Rev.  Henry,  Lord 
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jishop  of  Lichfield  and  Coventry,  being  then  the  ordinary  of  the  diocese 
in  which  the  said  chapel  was  situate,  did,  in  pursuance  of  the  afore- 
said nomination  of  the  said  William,  Lord  Ward,  by  his  certain  license 
In  that  behalf  then  duly  made  and  given,  license  the  defendant,  Richard 
Foley,  to  read  prayers,  preach,  officiate,  and  perform  divine  offices  as 
curate  or  minister  within  the  said  chapel  of  St.  Mary's,  Kingswinford, 
according  to  law,  and  did  invest  him,  the  said  Richard  Foley,  with  all 
and  singular  the  rights,  perquisites,  salaries,  members,  and  appurte* 
nances  thereto  belonging,  and  did  by  those  presents  authorize  him  to 
preach  the  Word  of  God,  and  license  him  to  be  curate  or  minister 
thereof;  and  that  thereupon,  to  wit,  on,  &c.  last  aforesaid,  the  defendant^ 
Richard  Foley,  became  and  had  ever  since  continued  to  be,  and  still  was, 
minister  of  the  chapel  of  St.  Mary,  Kingswinford,  aforesaid ;  verification, 
and  prayer  of  judgment. 

To  the  second  count,  the  defendant  pleaded  that,  before  the  said  Earl  of 
Dudley  became  so  seised  of  the  advowson  and  right  of  presentation  to  the 
said  chapel  of  St.  Mary,  Kingswinford,  it  was,  by  the  said  act  made  and 
passed  in  1826,  intituled,  &c.,  after  reciting  as  in  the  first  count  mentioned, 
enacted  in  *manner  and  form  as  in  the  said  first  count  in  that  behalf  r»go| 
alleged,  as  by  the  record,  &c.:  that  the  said  John  Williams,  Viscount 
Dudley  and  Ward,  in  the  said  act  mentioned,  did,  in  pursuance  of  the 
said  act,  within  six  months  next  after  passing  the  said  act,  to  wit,  on  the 
24th  of  November,  1826,  aforesaid,  pay  the  said  sum  of  19,025/.  Is.  Bd.^ 
in  the  said  act  mentioned,  into  the  Bank  of  England,  &c.,  according  to 
the  provisions  of,  and  in  the  manner  appointed  by,  the  said  act  of  parlia- 
ment, and  that  the  said  costs,  charges,  and  expenses  in  the  said  act  in 
that  behalf  mentioned  were  then  thereout  duly  paid,  and  the  residue 
thereof,  after  setting  apart  the  said  two  sums  of  3000/.  and  1929/.  1«., 
was  then  duly  invested  in  the  manner  required  by  the  said  act ;  that  the 
said  sum  of  1929/.  Is.  so  set  apart  for  the  purposes  in  the  said  act  in  that 
behalf  directed  as  aforesaid,  was,  to  wit,  then  and  there,  laid  out  in  ex- 
chequer-bills, according  to  the  provisions  of  the  said  act  of  parliament ; 
and  that,  afterwards,  to  wit,  on  the  1st  of  January,  1828,  to  wit,  at,  &c., 
the  parishioners  of  the  parish  of  Kingswinford  aforesaid  did,  in  the  man- 
ner re<|Kired  by  the  said  act,  raise  a  sum  of  money,  to  wit,  2000/.,  which| 
together  with  the  money  produced  by  the  sale  of  the  bills  last  thereinbefore 
mentioned,  and  a  certain  other  sum,  to  wit,  4000/.,  then  and  there  for  that 
purpose  given  by  the  said  commissioners  for  building  additional  churches 
in  populous  parishes,  was  sufficient  to  defray  the  costs,  &c.,  of  erecting 
and  building  a  substantial  new  church  in  the  said  parish  of  Kingswinford, 
capable  of  holding  one  thousand  persons ;  and  that,  thereupon,  afterwards, 
to  wit,  on  the  1st  of  February,  1828,  the  court  of  Chancery  directed  a 
sale  of  the  exchequer-bills ;  that,  within  five  years  from  the  passing  of  the 
act  of  parliament,  to  wit,  on  the  1st  of  March,  1830,  such  a  new  church 
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'^6821     ^  '^^  *^^  ^^^  '^^  mentioned  was  built-in  the  said  parish  of  *Kiiig9- 
winford,  partly  by  means  of  the  money  produced  by  the  sale  of 
the  ezchequer*bills,  and  partly  by  the  money  so  raised  by  the  parishioners 
of  Kingswinford,  together  with  the  said  sum  so  given  by  the  said  commis- 
sioners, and  which  new  church  was  then  and  there  duly  consecrated  by 
the  bishop  of  Lichfield  and  Coventry,  then  being  the  ordinary  of  the  said 
parish  ;  that,  after  the  said  new  church  was  so  built  as  aforesaid,  to  wit, 
on  the  12th  of  November,  1831,  the  said  Nathaniel  Hinde  died,  without 
having  previously  avoided  or  resigned  his  said  living ;  whereupon,  and 
by  virtue  of  the  provisions  of  the  said  act  of  parliament,  the  said  new 
church  then  became  the  principal  or  mother  church  of  Kingswinford  afore* 
said,  and  the  then  church  became  such  chapel  as  in  the  said  act  men* 
jtioned,  and  which  same  chapel  then  acquired,  and  from  thenceforth  and 
continually  had  been  called  and  known  by,  the  name  of  the  chapel  of  St 
Mary,  Kingswinford,  and  the  patronage  of  and  right  of  presentation  to 
the  same  chapel,  as  well  as  the  patronage  of  and  right  of  presents^tion  to 
the  said  new  church,  then  and  there  became  and  was  vested  in  the  said 
Viscount  Dudley  and  Ward,  and  his  heirs,  he  the  said  Viscount  Dudley 
and  Ward  then  being  the  patron  of  the  said  rectory  of  Kingswinford,  and 
he  the  said  Viscount  Dudley  and  Ward  thereupon  became  and  was  seised 
as  of  fee  of  and  in  the  said  advowson,  right  of  patronage  and  presentation, 
as  in  the  second  count  of  the  declaration  above  alleged ;  that  the  said 
£arl  of  Dudley,  by  his  said  last  will  and  testament  in  the  second  count 
of  the  declaration  mentioned,  so  signed,  &c.,  as  therein  mentioned,  gave 
and  devised  the  said  advowson  and  right  of  presentation  to  the  chapel  of 
St.  Mary,  Kingswinford,  aforesaid,  after  the  determination  of  the  said  term 
of  ninety-nine  years,  and  immediately  ailer  the  decease  of  the  said  W. 
H.  Ward,  to  William  Ward,  the  eldest  son  of  &e  said  W.  H.  Ward,  for 
*6831    ^^^  natural  life.     [The  plea  *then  proceeded  as  in  the  first  plea, 
^     from  the  asterisk  to  the  end.] 

To  these  pleas,  the  attorney-general,  on  behalf  of  the  Crown,  demurred 
generally.  The  objection  relied  on  was,  « that  the  chapel  of  St.  Mary's, 
Kingswinford,  appeared  by  the  declaration  to  be  presenkUivey  and  that, 
therefore,  the  right  of  presentation,  on  the  vacancy  set  out  in  the  counts 
respectively,  would  lapse  to  the  Crown,  notwithstanding  the  defendant 
Richard  Foley  might  have  been  nominated  by  the  patron,  and  licensed  by 
the  ordinary.'*     The  defendant  joined  in  demurrer. 

Talfourdy  Serjt.,  for  the  Crown.  The  question  is,  whether,  upon  the 
proper  construction  of  the  act  of  parliament  set  out  in  the  deciaration,(A) 
the  chapel  of  St.  Mary's,  Kingswinford,  was  donative  or  presentative ;  or 
whether,  supposing  it  to  have  been  originally  donative,  it  did  not  cease 
to  be  so,  and  become  presentative,  by  the  presentation,  institution,  and 
induction  of  Mr.  Cartwright,  upon  the  avoidance  of  Mr.  Hinde. 

That  this  is  a  chapel  that  might  be  presentative,  is  clear,  upon  aU  the 

(a)  7  6.  4,  c.  41,  (private  act) 
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dd  au&6riti€s.  In  Co.  Litt.  344  a,  it  is  said :  «  A  church  parochial  may 
be  donative  and  exempt  from  all  ordiuaryjurisdiction,  and  the  incumbent 
may  resign  to  the  patron,  and  not  to  the  ordinary ;  neither  can  the  ordi- 
nary Ti^it,  but  the  patron,  by  commissioners  to  be  appointed  by  him. 
And,  by  Littleton's  rule,  the  patron  and  incumbent  may  charge  the  glebe ; 
and,  albeit  it  be  donative  by  a  layman,  yet  meri  lakus  is  not  capable  of 
it,  but  an  able  clerk  infra  sacros  ordineSj  is  ;  for,  albeit  he  come  in  by  lay 
d<mation,  and  not  by  admission  or  institution,  yet  his  function  is  spiritual: 
and,  if  such  a  clerk  donative  be  disturbed,  the  patron  shall  have  a  quar^ 
impedii  of  this  church  ^donative,  and  the  writ  shall  say,  quod  per-  r*RR4. 
mittai  ipsum  praesentare  ad  ecchdam^  &c.,  and  declare  the  special  ^ 
matter  in  his  declaration.(a)  And  so  it  is  of  a  prebend,  chantry,  chapel, 
donative,  and  the  like ;  and  no  lapse  shall  incur  to  the  ordinary,  except 
it  be  so  specially  provided  in  the  foundation.  But,  if  the  patron  of  such 
a  church,  chantry,  chapel,  &c.,  donative,  doth  once  present  to  the  ordi- 
nary, and  his  clerk  is  admitted  and  instituted,  it  is  now  become  presenta- 
ble, and  never  shall  be  donative  after,  and  then,  lapse  shall  incur  to  the 
ordinary,  as  it  shall  of  other  benefices  presentable."  So,  in  2  Inst.  364,  it 
is  said,  <<  if  a  patron  of  a  chapel  present  unto  it  by  the  name  of  a  church, 
and  the  clerk  be  instituted  and  inducted  thereunto,  &c.,  it  hath  lost  the 
name  of  a  chapel."  The  distinction  between  donatives  and  presentatives 
is  very  clearly  laid  down  in  Gibson's  Codex,  tit.  34,  c.  10,  s.  2 :  {b)  <«  Dona- 
tives," it  is  there  said,  <<  are  so  called,  because  they  are  given,  and  fully 
possessed,  by  the  single  donation  of  the  patron,  in  writing,  without  pre- 
sentation, institution,  or  induction.  And  the  right  in  the  donor  (together 
with  the  exemption  of  the  church  from  ecclesiastical  jurisdiction)  spring 
from  the  consent  of  the  bishop  to  some  particular  lords  and  great  men, 
who  were  desirous  to  erect  places  of  worship  for  the  convenience  of  their 
families,  and  did  obtain  those  privileges  for  them  and  their  heirs;  in  regard 
(as  I  suppose)  that  the  places  at  first  were  considered  only  as  private  do* 
tnestic  chapds.  And,  as  the  families,  and  by  consequence  the  neighbour- 
hood, increased  or  decayed,  the  places,  in  process  of  time,  became  churches^ 
and  chapels  with  cure^  or  si7ie  cure.  For,  that  a  benefice  with  cure  of 
souls,  may  be  donative,  appears  from  the  rectory  of  St.  Burien,  in  Cornwall, 
and  the  church  in  the  Tower  of  London,  which  are  both  cures,  and  both 
^donatives.  But,  if  these,  and  the  like  places,  had  been  origin-  r«goe 
ally  intended  for  distinct  cures  of  souls,  and  not  as  places  of  private  ** 
worship  only,  it  is  not  to  be  conceived  that  the  bishops  should  grant  them 
such  privileges  and  exemptions :  since  the  utmost  favour  that  was  granted 
to  the  founders  or  endowers  of  churches  (though  intended  only  for  their 
own  tenants)  was  only  the  right  of  patronage.  From  whence  it  may  be 
inferred  that  those  grants  of  independence,  made  to  the  churches  and 
chapels  called  donatives,  were  in  consideration  of  their  being  at  first  of  a 
merely  private  and  domestic  nature."     In  Blackstone's  Commentaries, 

(a)  Vidfi  post,  097,  d.  (6)  YoL  ii.  p.  819. 
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vol.  ii.  pp.  23y  24,  it  is  said :  <<  An  advowson  donative  is,  when  the 
king,  or  any  subject  by  his  license,  doth  found  a  church  or  chapel,  and 
ordains  that  it  shall  be  merely  in  the  gift  or  disposal  of  the  patron;  sub* 
ject  to  his  visitation  only,  and  not  to  that  of  the  ordinary ;  and  vested 
absolutely  in  the  clerk  by  the  patron's  deed  of  donation,  without  presen* 
tatiou,  institution,  or  induction.  This  is  said  to  have  been  anciently  the 
only  way  of  conferring  ecclesiastical  benefices  in  England  ;  the  method 
of  institution  by  the  bishop  not  being  established  more  early  than  the  time 
of  Archbishop  Becket,  in  the  reign  of  Henry  II.  And,  therefore,  though 
Pope  Alexander  III.,  in  a  letter  to  Becket,  severely  inveighs  against  the 
prava  consuetudoy  as  he  calls  it,  of  investiture  conferred  by  the  patron  only, 
this,  however,  shows  what  was  the  then  common  usage.  Others  contend 
that  the  claim  of  the  bishops  to  institution  is  as  old  as  the  first  planting 
of  Christianity  in  this  island  ;  and,  in  proof  of  it,  they  allege  a  letter  from 
the  English  nobility  to  the  Pope,  in  the  reign  of  Henry  III.,  recorded  by 
Matthew  Paris,  which  speaks  of  presentation  to  the  bishop  as  a  thing  im« 
memorial.  The  truth  seems  to  be,  that,  where  the  benefice  was  to  be 
*6861     'co^^rred  on  a  mere  layman,  he  was  first  presented  to  the  bishop, 

in  order  to  receive  ordination,  who  was  at  liberty  to  examine  and 
refuse  him  :  but,  where  the  clerk  was  already  in  orders,  the  living  wafl 
usually  vested  in  him  by  the  sole  donation  of  the  patron,  till  about  the 
middle  of  the  twelfth  century,  when  the  Pope  and  his  bishops  endea* 
voured  to  introduce  a  kind  of  feodal  dominion  over  ecclesiastical  benefices, 
and,  in  consequence  of  that,  began  to  claim  and  exercise  the  right  of  in- 
stitution universally,  as  a  species  of  spiritual  investiture.  However  this 
may  be,  if,  as  the  law  now  stands,  the  true  patron  once  waives  this  privi- 
lege of  donation,  and  presents  to  the  bishop,  and  his  clerk  is  admitted 
and  instituted,  the  advowson  is  now  become  for  ever  presentative,  and 
shall  never  be  donative  any  more.  For,  these  exceptions  to  general  rules 
and  common  right,  are  ever  looked  upon  by  the  law  in  an  unfavourable 
view,  and  construed  as  strictly  as  possible.  If,  therefore,  the  patron  in 
whom  such  peculiar  right  resides,  does  once  give  up  that  right,  the  law, 
which  loves  uniformity,  will  interpret  it  to  be  done  with  an  intention  of 
giving  it  up  for  ever ;  and  will  thereupon  reduce  it  to  the  standard  of 
other  ecclesiastical  livings."  By  the  act  of  parliament  in  question,  the 
old  parochial  church  of  Kingswinford  is  made  a  mere  chapel  of  ease,  the 
new  church  being  created  the  mother  church.  There  is  nothing  on  the 
face  of  the  act,  nor  can  any  reason  be  assigned,  why  the  new  chapel 
should  not  be  presentative,  as  the  old  church  was,  and  as  the  newly  built 
church  is  to  be  for  the  future.  The  fair  inference  from  the  whole  of  the 
act  is,  that  there  should  be  uniformity  in  this  respect.  [Maule,  J.  The 
act,  in  the  case  of  the  old  church,  provides,  <<that  the  minister  shall  not 
be  removable  at  pleasure."  That  probably  was  introduced  from  mere  ex- 
*6871     ^^^  ^^  caution.]    There  are  many  authorities  to  show,  that,  where 

the  patron  presents,  and  his  clerk  is  instituted  and  ^inducted, 
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though  the  benefice  was  donative  before,  it,  by  the  single  act  of  present* 
ment,  loses  its  donative  character,  and  becomes  for  ever  after  presentative. 
In  FairchUd  v.  Gayre,  Cro.  Jac.  63,  Yelv.  60,  1  Brownl.  &  G.  202,  the 
whole  court  held  that  «  admission  and  institution  is  not  requisite  in  case 
of  a  donative ;  but,  if  to  such  a  donative  the  patron  presents  to  the  ordi« 
nary,  and  suffers  an  admission  and  institution  thereupon,  he  thereby  hath 
made  it  always  presentable.**  [Tindal,  C.  J.  The  authority  cited  for 
that,  is  Co.  Lilt.  344  a.  There  is  also  a  reference  to  F.  N.  B.  35  E.] 
In  Gibson,  tit.  9,  c.  11,  s.  4,  it  is  said:  "If  the  patron  of  a  chapel  do 
present  to  that  chapel,  it  shall  become  a  church,  and  be  presentative.  This 
was  affirmed  by  Doderidge,  and  assented  to  by  Coke,  in  the  court  of  King^s 
Bench,  12  Jac.  1,  agreeably  to  what  is  said  elsewhere  of  donatives^  that, 
if  the  patron  present,  and  his  clerk  is  admitted  and  instituted,  it  is  be* 
come  presentable^  and  never  shall  be  donative  after.  But,  on  the  other 
hand,  if  one  is  patron  of  two  churches,  and  presents  to  one  only  as  the 
mother  church,  cu7n  capelld  de,  (naming  the  other;)  that  other,  having  been 
originally  a  district  parish  church,  shall  so  remain,  notwithstanding  such 
presentment,  and  that  never  so  often  repeated."  Again,  tit.  34,  c.  10, 
8.  5,  p.  820  :  « If  the  patron  of  a  donative  doth  present  to  the  ordinary, 
and  suBer  admission  and  institution  thereupon,  it  is  no  longer  donaUve^  but 
for  ever  presentativey  and  liable  to  lapse,  and  subject  to  the  jurisdiction  of 
the  ordinary.  In  this  doctrine  the  books  (a)  are  agreed,  without  excep- 
tion even  to  the  Crown ;  but  with  one  other  exception,  (in  which  they  like- 
wise agree,)  that  such  presentation  must  be  made  by  the  true  patron  ;  for, 
if  it  be  by  a  stranger,  it  is  so  far  from  making  the  church  ^present-  r»goo 
ativCy  that  it  is  in  itself  merely  void.  And  there  seems  to  be  the  *• 
same  reason  for  a  perpetual  curacy's  becoming  for  ever  presentative,  if  the 
true  patron,  instead  of  nominating,  shall  present,  and  suffer  admission 
and  institution  as  aforesaid,  because,  if  presentation  in  the  case  of  a  do- 
native doth  not  only  create  a  perpetual  obligation  to  present,  but  also  hath 
force  enough  to  extinguish  the  original  exemption  from  the  ordinary, 
much  more  may  it  create  such  obligation  in  places  that  are,  and  always 
were,  subject  to  the  jurisdiction  of  the  ordinary.  Gibson  then  refers  to  a 
case  of  Ladd  v.  Widdows,  2  Salk.  541,  S.  C.  Lord  Holt,  259,  which  will 
probably  be  cited  for  the  defendant ;  but  he  does  not  adopt  it  as  an  au- 
thority. [Tindal,  C.  J.  That,  in  all  probability,  was  the  case  of  a  dona- 
tive created  by  the  crown.]  (ft)    In  Watson*s  Clergyman*s  Law,  c.  15, 

(a)  Citing  1  Int t.  344  a,  Cro.  Jac.  63 ;  FcnrrhUd  ▼.  Gayrt,  Style,  273 ;  Crtmtr  ▼.  Bumet, 
2  Style's  Rep.  366.     And  iee  8  Aas.  fo.  18,  pi  29. 

(6 }  In  the  two  reports  of  this  case— which  are  verbatim  the  same,  except  that  in  Holt  the 
name  of  Seijt  Selby  is  omitted— Holt,  C.  J.,  and  Powell,  J.,  are  stated  to  have  held  that  a 
piesentation  could  not  destroy  a  donative  «  because  its  creation  was  by  letters-patent,  whereby 
Iftod  is  settled  to  the  parson  and  his  successors,  and  he  to  come  in  by  donation."  In  that  case, 
**  "Qggested,  the  benefice  was  perhaps  a  donative  created  by  lettere-patent.  But  the  opinion 
may  have  been  extra-judicial ;  the  case  stating  that  there  was  evidence  of  several  pretended 
fraseotations,  the  new  trial  was  probably  moved  for  in  respect  of  the  insufficiency  of  that 
svidenoe. 
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p.  170)  it  IS  laid  down,  that,  « though  generally  these  donatives  be  lA 
themselves  to  be  had  only  by  the  patron's  collation,  yet,  if  the  true  patron 
of  such  a  donative  doth  once  present  to  the  ordinary  of  the  respective 
diocese,  and  doth  suffer  admission  and  institution  thereupon,  he  thereby 
hath  made  it  always  presentable ;  (a)  and  hath  made  it  also  for  ever  to 
become  a  benefice  with  cure  of  6ouls.(&)  And  this  holds  not  only  in  the 
case  of  common  patrons  of  donatives,  but  in  the  case  of  the  king  also."(c) 
*6891  *[1'^^-^^j  C'  J«  1*^^^  ^s  at  variance  with  Ladd  v.  Widdows: 
and  certainly  there  is  nothing  repugnant  to  good  sense  in  holding 
that  the  character  of  the  right  may  be  thus  changed.  Maule,  J.  Ladd 
V.  WiddowSy  when  closely  looked  at,  will  be  found  to  be  no  authority  at 
all.  If  there  had  been  evidence  given  of  presentation,  institution,  and 
induction,  it  would  have  been  distinctly  so  alleged.  Simple  presentation 
will  not  do,  without  institution  and  induction  :  that  is  in  accordance  with 
all  the  authorities.]  {d)  Watson  says,  p.  173 :  <(  It  has  been  generally  held 
^r  law,  that,  if  the  patron  of  a  donative  doth  once  present  to  the  ordinary, 
and  suffer  an  admission  and  institution  thereupon,  the  church,  &c.,  is  no 
longer  donative,  but  shall  be,  for  ever  after,  presentative,  and  liable  to 
lapse,  and  in  all  things  subject  to  the  jurisdiction  of  the  ordinary;  in 
which  doctrine  the  ancient  books  seem  to  agree,  without  exception  even 
to  the  crown.  Yet  there  are  later  authorities  which  say,  though  a  pre- 
sentation may  destroy  an  impropriation,  it  cannot  destroy  a  donative, 
because  the  creation  thereof  was  by  letters-patent,  by  which  the  land  was 
settled  to  such  a  person  and  his  successors,  and  he  to  come  in  by  dona- 
tion, which  was  the  ancient  way  of  conferring  benefices,  and  the  institu- 
tion to  churches  was  not  ordained  by  any  temporal  law,  there  being  only 
a  papal  provision  ;  and  was  not  received  in  some  places  here  in  England, 
and  where  it  was  not  received,  they  still  went  on  in  the  old  way  and  method 
of  conferring  benefices,  which  afterwards  were  called  donatives."  [Tin- 
DAL,  C.  J.,  referred  to  3  Salk.  140,  tit.  Donative.]  These  authorities  clearly 
*6901  ^^^^  ^^^^  ^^  '^donative  character  of  the  living  in  question, — ^if, 
^  upon  the  true  construction  of  the  act,  it  ever  was  donative, — was 
destroyed  by  the  presentation  of  Mr.  Cartwright,  and  his  admission  and 
institution,  in  December,  1831  ;  and  therefore  the  pleas,  which  allege  not 
a  presentation,  but  a  mere  nomination  and  appointment  of  the  defendant 
Foley,  afford  no  answer  to  the  declaration. 

ChanneUy  Serjt.,  (with  whom  was  Byles,  Serjt.,)  for  the  defendant.  It 
may  be  that  a  donative,  properly  so  called,  becomes  presentative  if  the 
patron  once  presents,  and  his  clerk  is  thereupon  instituted  and  inducted : 

(a)  Citing  FairchUd  v.  Gayre,  ubi  tuprdj  and  Co.  Litt  344  a. 
(6)  Clerk  v.  Heath,  Mich.,  21  Car.  2  B.  R.,  2  Keb.  656. 

(c)  By  Latch)  in  his  argument  in  Cremer  and  Bumet*t  casCf  Style,  272. 

(d)  In  Ladd  v.  Widdowe,  preaentation  is  mentioned,  and  nothing  is  $aid  of  institatioo  or  i» 
daction.  But  the  distinction  taken  in  that  case  is,  between  an  impropriation,  destroyed  by  ]»»• 
mntaition,  i,  €,tU  vidttur,  by  presentation  attended  with  its  usual  consequents,  institution  vd 
indttctiob,  on  the  one  hand,  and  a  donative,  not  so  destroyed,  on  the  other. 
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but  the  case  of  Ladd  y.  Widdows  is  an  authority  to  show,  that,  though  a 
presentation  may  destroy  an  impropriation,  yet  it  cannot  destroy  a  dona^ 
tire,  the  creation  of  which  is  by  letters-patent.    The  same  rule  will  apply 
to  a  donative  created  by  act  of  parliament.    Watson,  after  referring  to  all 
the  authorities,  takes  a  distinction  between  donatives,  properly  so  called^ 
and  others,  (a)  «  Some  of  the  instances  before  mentioned,"  he  says,  <<  may 
rather  be  called  quasi  danatioris  than  properly  donations :  such  are,  1.  The 
collation  of  a  bishop  without  any  presentation ;   2.  The  grant  of  the  king 
to  prebends,  &c.,  without  institution ;  and,  3.  The  nomination  to  perpe* 
tual  curacies,  which  is  without  either  presentation,  institution,  or  induc- 
tion :  for,  these  differ  from  donatives,  properly  so  called,  which  are  given 
and  fully  possessed  by  the  sole  donation  of  the  patron  in  writing,  inas* 
much  as  collations  and  royal  grants  are  to  be  followed  by  induction  and 
instalment ;  and  persons  nominated  to  curacies  are  to  be  authorized  by  a 
license  from  the  bishop  before  they  can  legally  officiate :  whereas  posses- 
sion  by  donation  is  not  subject  to  any  of  these  consequents,  but  receives 
its  full  essence  and  *efiect  from  the  single  act  and  sole  authority     r«cQ« 
of  the  donor,  as  aforesaid ;   and,  if  what  is  said  in  the  case  of 
Clerk  v.  Heath  be  tnie,  that  the  king  hath  several  donatives  in  Wales, 
which  yet  receive  institution  from  the  bishop,  it  seems  to  be  as  true,  that, 
by  such  institution,  they  have  lost  the  proper  nature  of  donatives  ;(&)  for, 
the  grant  of  a  donative,  being  once  made,  creates  a  right  as  full  and  last* 
ing  as  presentation,  admission,  institution,  and  induction  can,  viz.,  a  right 
not  to  be  devested  or  taken  away  but  by  the  resignation  or  deprivation 
of  the  donee,  whereof  the  first  must  be  made  to,  and  the  second  by,  the 
donor,  for,  both  the  church  and  the  clerk  are  exempt  from  ordinary  juris- 
diction.    And  to  this  purpose  is  what  we  find  in  Sir  John  Davis's  Re- 
ports, viz.,  that  a  donative  cannot  be  granted  for  years,  or  at  will  only, 
because  this  great  inconvenience  would  follow,  that  the  freehold  (of  the 
church,  &c.)  might  be  in  perpetual  abeyance,  which  is  an  inconvenience 
that  the  law  will  not  suffer.    The  case  of  those  curacies  called  perpetuhl, 
in  opposition  to' temporary  curates,  who  serve  under  other  incumbents,  was 
originally  otherwise,  being  such  churches  the  entire  revenue  whereof  was 
united  and  annexed  ad  mensas  monacharumy  and  not  (as  other  appropria-' 
tions  were)  under  the  tie  of  having  perpetual  vicars  appointed  in  them, 
but  left  to  be  served  by  temporary  curates  belonging  to  their  own  houses, 
and  sent  out  as  occasion  required.     The  Uke  liberty  of  not  appointing  a 
perpetual  vicar  was  sometimes  granted,  by  dispensation,  in  benefices  not  an* 
nexed  to  their  tables,  in  consideration  of  the  poverty  of  their  *hou8e,     r*Mo 
or  the  nearness  of  the  church.    But,  when  such  appropriations,  to- 


!; 


[a)  Title  Donation  and  Donative,  c  16,  p.  IVL 

il>)  The  distinetxon  poenbly  may  be  thu:  the  king,  by  preamUing  to  the  oidinaiy,  does  an 
^  ^  which  he  leleaaee  hit  right  of  collating  (or  giting)  without  preaentation ;  but  where  he 
^oilatea  (or  givea)  without  preaenting,  hia  righta  are  not  ailected  by  mere  laekn,  which  cannot 
be  UBpnted  to  the  crown  in  auflering  tJie  coUatee  (or  donee)  to  leceiTt  inalitation  and  indoctioo* 


*■—•'_'*. 
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gether  with  the  charge  of  providing  for  the  cure,  were  transferred  fironi 
spiritual  societies  to  single  lay  persons,  who  were  not  capable  of  serving 
them  by  themselves,  and  who,  by  consequence,  were  obliged  to  nominate 
some  particular  person  to  the  ordinary,  for  his  license  to  serve  the  cure, 
the  curates  by  this  means  became  so  far  perpetual  as  not  to  be  wholly  at 
the  pleasure  of  the  appropriator,  nor  removable  but  by  a  due  and  legal 
revocation  of  the  license  of  the  ordinary."     All  the  authorities  cited  on 
the  part  of  the  crown  apply  to  donatives,  strictly  and  properly  so  called; 
and  all  rely  on  the  passages  cjted  from  Co.  Litt.  344  a.     The  old  church 
having,  by  the  plain  words  of  the  act,  been  converted  into  a  mere  chapel 
of  ease  without  cure  of  souls,  the  question  is,  whether  the  mere  use  of  the 
word  «  presentation "  in  the  preamble  and  in  the  enacting  part  of  the  act 
of  parliament,  takes  this  case  out  of  the  ordinary  rule,  that  a  mere  nomi- 
nation is  all  that  is  necessary.    The  word  is  evidently  not  used  in  its  strict 
legal  sense,  but  merely  to  point  out  the  person  by  whom  the  patronage  is 
to  be  exercised.     The  church-building  acts,  58  G.  3,  c.  45,  ss.  18,  19, 
and  59  G.  3,  c.  134,  s.  13,  show  that  the  legislature  knew  how  to  express 
themselves,  where  they  intended  to  make  benefices  presentative.     The 
authorities  cited  on  the  other  side  do  not  bear  out  the  proposition  that  one 
presentation,  in  the  case  of  a  donative,  renders  the  benefice  for  ever  after 
presentative:  when  looked  at,  they  will  be  found  all  to  apply  to  churches 
or  chapels  having  cure  of  souls.    A  mere  chapel  of  ease  is  scarcely  recog- 
nised by  the  law.     The  case  of  TTie  King  v.  The  Bishop  of  Chestery  1  T. 
R.  396,  Bliss  v.  Woods,  3  Hagg.  486,  and  Wiaiam  v.  Brown,  1  Curt.  54, 
may  afford  some  assistance  in  the  determination  of  this  question. 
•6931     *Talfourdy  Serjt.,  was  heard  in  reply. 

TiNDAL,  C.  J.  The  real  question  in  this  case  appears  to  me  to 
be,  whether,  upon  the  true  construction  of  the  act  of  parliament,  this  cha- 
pel, which  before  was  the  old  parochial  church  of  Kingswinford,  is  a  do- 
native, to  which  the  patron  may  appoint,  without  presenting  his  clerk  to 
the  ordinary,  or  whether  it  is  presentative  only,  as  is  contended  on  the  part 
of  the  crown.  Looking  at  the  general  scope  and  object  of  the  act,  it 
appears  to  me  that  it  is  presentative  only.  The  object  of  the  act  appears 
to  have  been  this :  part  of  the  glebe  land  having  mines  under  it,  which 
might  be  worked  with  advantage  if  in  lay  hands,  it  provided  for  the  sale 
thereof  if  a  purchaser  could  be  found;  and,  accordingly,  the  patron  enters 
into  a  contract  with  the  incumbent,  that  a  certain  portion  of  the  land  shall 
be  sold  to  the  former  for  the  sum  of  19,290/,  11 5.  3(f.,  and  that,  after  pay- 
ment of  certain  expenses,  the  remainder  of  the  purchase-money  shall  be 
considered  and  taken  as  part  of  the  rectory,  that,  after  defraying  thereout 
the  expenses  of  erecting  a  new  rectory  house  and  outbuildings,  and  set- 
ting apart  a  sum  not  exceeding  1929/.  1^.,  to  be  applied  towards  the 
erection  of  a  new  church,  the  final  residue  shall  be  invested  for  the  bene- 
fit of  the  rectory.  The  act  then  provides,  that,  in  case  such  new  church 
flhall  be  built  by  the  means  and  within  the  time  specified,  the  curate  or 
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officiating  minister  thereof,  who  shall,  during  the  life  or  incumbency  of 
Mr.  Hinde,  the  then  rector,  be  appointed  by  him  to  act  during  his  life  or , 
incumbency,  shall  be  paid  or  allowed  the  sum  of  100/.  per  annum^  over 
and  above  the  pew-rents  of  the  new  church.  The  act  then  goes  on  to 
provide  for  the  enjoyment  of  the  future  patronage,  in  these  words :  <<  And 
from  and  after  the  death,  avoidance,  or  'resignation  of  the  said  N.  rvgoA 
Hinde,  the  said  new  church  shall  become  the  principal  or  mother 
church  of  Kingswinford  aforesaid,  with  all  the  accustomed  rights,  immu- 
nities, and  privileges  appertaining  to  a  mother  church,  and  the  then 
church  shall  become  and  be  deemed  a  chapel  of  ease  thereto,  to  be  served 
by  a  minister  capable  of  having  cure  of  souls  ;  and  the  patronage  of  or 
right  of  presentation  to  the  same  chapel^  as  well  as  the  patronage  of  or  right 
of  presentation  to  the  said  new  churchy  shall  be  vested  in  Lord  Dudley  and 
Ward,  his  heirs  and  assigns,  patron  and  patrons  of  the  said  rectory  of 
Kingswinford,  so,  nevertheless  j  that  the  minister  of  the  said  chapel  shall 
not  be  removable  at  pleasureJ^^  These  are  the  important  words,  to  which 
we  are  now  called  upon  to  give  a  construction.  What  is  the  meaning  of 
the  words,  « the  patronage  of  or  right  of  presentation  to  the  same  chapel, 
as  well  as  the  patronage  of  or  right  of  presentation  to  the  said  new  church, 
shall  be  vested  in  Lord  Dudley  and  Ward,  his  heirs  and  assigns  ?''  The 
same  words  are  applied  equally  to  the  old  church  and  to  the  new  chapel 
of  ease :  and  it  seems  to  me  to  be  very  difficult  to  put  a  difierent  con- 
struction upon  them  in  the  one  case  from  that  which  is  put  upon  them 
in  the  other.  And  this  remark  is  the  more  striking  when  the  earlier  part 
of  the  clause,  where  it  is  provided  that  the  curate  or  officiating  minister 
of  the  newly  built  church  shall,  during  the  life  or  incumbency  of  Mr. 
Hinde,  the  then  rector,  be  appointed  by  him  to  act  during  his  life  or  in- 
cumbency. If  the  legislature  had  intended  the  creation  of  a  donative,  it 
would  be  somewhat  singular  that  they  should,  when  dealing  with  the 
future  patronage,  drop  that  word,  and  adopt  a  form  of  expression  appli- 
cable to  a  totally  difierent  state  of  things,  viz.,  «  right  of  presentation. "(a) 
This  view  is  still  further  'confirmed  by  a  consideration  of  the  na-  r^aar. 
lure  and  the  mode  of  creation  of  donatives.  In  Co.  Litt.  344  a,  '- 
it  is  said  :  <«  If  the  king  doth  found  a  church,  hospital,  or*  free  chapel  do- 
native, he  may  exempt  the  same  from  ordinary  jurisdiction,"  &c.  Again, 
««As  the  king  may  create  donatives,  exempt  from  the  visitation  of  the 
ordinary,  so  he  may,  by  his  charter,  license  any  subject  to  found  such  a 
church  or  chapel,  and  to  ordain  that  it  shall  be  donative,  and  not  present- 
able, and  to  be  visited  by  the  founder,  and  not  by  the  ordinary ;  and  thus 
began  donations  in  England,  whereof  common  persons  were  patrons." 
If,  therefore,  this  were  intended  to  be  a  donative,  one  would  expect  to 
find  some  words  of  special  exemption.  In  the  ordinary  case  of  a  dona* 
tive,  the  original  deed  would  be  presumed  to  be  lost ;  but  then  there 

(a)  Vide  pcMt,  697,  u. 
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\roukl  be  the  circumstance  of  the  donee  never  having  been  presented  te 
the  bishop.    But  here,  we  have  the  very  act  creating  the  living,  and,  if  it 
were  exempted  from  ordinary  jurisdiction,  some  words  of  exemption 
would  undoubtedly  be  found.     I  was  at  first  inclined  to  attach  some  im* 
portance,  in  favour  of  the  defendant's  argument,  to  the  words  that  declare 
«<  that  the  minister  of  the  said  chapel  shall  not  be  removable  at  pleasure.*^ 
But  I  think  those  words  were  merely  introduced  ex  majori  eauteldj  lest 
the  previous  words  should  be  construed  to  render  the  officiating  minister 
appointed  by  Mr.  Hinde  during  his  incumbency,  removable  at  his  plea* 
sure.     Upon  the  whole,  the  true  construction  of  the  act  appears  to  me 
to  be,  that  the  chapel  of  ease  is  presentative  by  the  patron  of  the  living 
of  the  parish ;  and  this  construction  is  in  some  degree  fortified  by  the 
circumstance  that,  the  only  instance  that  has  occurred  since  the  avoidance 
of  Mr.  Hinde,  is  of  a  presentation.     I  therefore  think  there  should  be 
judgment  for  the  crown. 
*6961        *Maule,  J.    I  am  of  the  same  opinion.    It  is  not  necessary  to 

discuss  whether  a  single  instance  of  presentation  by  the  patroa 
would  have  the  efi*ect  of  making  a  benefice  presentative  which  before  was 
donative.  My  own  opinion  is  that  it  would  have  that  effect.  It  is  not 
necessary,  however, — nor  is  it  possible, — ^to  decide  that  in  the  present 
case,  because  I  think  this  benefice  was  or^gina%  presentative.  That  it 
was  so,  appears  from  indisputable  evidence.  The  act  of  parliament  pro- 
vides in  the  same  words  for  the  future  presentation  to  the  new  mother 
church  and  to  the  old  church  now  made  a  chapel  of  ease ;  and  the  same 
words  in  the  same  elause  of  an  act  ought  always  to  be  construed  in  the 
same  sense,  when  applied  to  the  same  or  a  similar  subject-matter,  unless 
any  necessity  exists  for  giving  them  a  difTerent  construction.  No  such 
necessity  exists  here.  In  the  present  case,  the  living  was  presentative 
before  the  passing  of  the  act :  and,  although  a  considerable  change  has 
been  efiected  in  the  parish,  the  presentative  character  of  the  living  most 
remain,  unless  altered  by  the  express  words  of  the  act.  I  conceive  eccle- 
siastical  benefices  generally  are  to  be  taken  to  be  presentative,  unless 
there  be  some  evidence  expressly  showing  them  to  be  donative,  and  ex- 
empted from  ordinary  jurisdiction :  and  I  can  find  nothing  in  this  act  to 
show  that  this  chapel  is  so  exempted.  On  the  contrary,  I  think  there  are 
circumstances  to  show  that  it  falls  within  that  description  of  benefices  that 
are  the  proper  subject  of  presentation.  There  is,  at  all  events,  nothing  in 
the  act  to  exempt  it  from  the  characteristics  that  ordinarily  belong  to 
ecclesiastical  benefices* 

Cbesswell,  J.  I  also  am  of  opinion  that  the  benefice  in  question  is  to 
be  considered  as  presentative ;  and  therefore  that  the  church  is  not  foil, 
^6971    ^^^  having  *been  no  presentation.    It  cannot  be  contended  that 

the  officiating  minister  of  the  church  is  to  be  considered  as  a  mere 
curate.     It  might  have  been  so  contended,  possibly,  during  the  incum* 
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aency  of  Mr.  Hinde ;  for,  he  is  so  called  in  the  act.(a)  But,  on  the  death 
of  that  gentleman,  this  change  took  place  :^A  large  sam  of  money  had 
been  produced  by  the  sale  of  a  portion  of  the  glebe,  which  sum,  by  the 
terms  of  the  act,  was  to  be,  in  part,  appropriated  to  the  building  of  a  new 
rectory-house,  and,  in  part,  to  the  erection  of  a  new  church  in  the  parish ; 
and  the  residue  was  to  be  invested  by  the  patron  and  ordinary,  in  land 
for  the  benefit  of  the  then  rector  during  his  life  or  incumbency,  and,  on 
his  death  or  resignation,  for  the  benefit  of  the  minister  of  the  old  church, 
^hich  was  by  the  act  made  a  chapel  of  ease  to  the  new  church ;  which 
latter  then  became  the  mother  church.  It  is  difiicult  to  conceive  how  the 
ordinary  could  have  any  thing  to  do  with  the  investing  of  this  money, 
if  the  chapel  of  ease  were  to  be  a  mere  curacy,  or  even  a  donative. 
The  new  incumbent  is  to  be  a  person  "capable  of  having  cure  of 
souls." 

The  construction  we  put  upon  the  act  of  parliament,  relieves  us  from 
the  necessity  of  considering,  whether  the  older  authorities  are,  in  any  de- 
gree, disturbed  by  the  case  of  Ladd  v.  Widdows. 

EaLE,  J.  As  stated  in  the  course  of  the  argument,  the  legislature  have 
known  how  to  express  themselves,  when  it  was  thought  desirable  to  make 
benefices  presentative,  and  had  it  been  intended  that  this  living  should 
be  fiUed  by  appointment  only,  without  presentation  to  the  bishop  or  ordi- 
nary, that  intention  would  have  appeared  in  this  act.  For  the  reasons 
assigned  by  the  rest  of  the  *court,  I  am  of  opinion  that  this  was  r^ggo 
not  a  donative  in  its  original  creation.  ** 

Judgment  for  the  crown.(6) 

J  a)  Qimre,  if,  in  the  act,  the  term  «  cvnte**  b  not  need,  as  in  the  Litorgy,  in  its  origmal 
proper  aenae  of  «  peiaon  having  the  cure  of  aoula.'*  CaTataa,  cario^  aaoerdos  ecdeaisy 
ctiri, 

(6)  In  atiiet  legal  langnage  all  benefices  are  prneniativt^  pra$entart  ad  crrbtiam,  or  ad  ea- 
feOtun,  or  ad  cantariam,  meaning  nothing  more  than  to  nominate  or  appoint  a  miniiter  or 
pflfltor  to  the  Tacant  church,  chapel,  or  chantry.  Thronghout  the  forms  of  writa  of  quare  tm* 
pedil  in  the  Register,  (Reg.  Brev.  Grig.  30,  31,)  the  mandatory  clause  runs  thui : — quod  per- 
miUat  prmHetum  (quertnttm)  pnssentare  ad  eecletiam  {capetlam  or  cantariam')  without  any 
apedal  fi>rm  for  a  donative :  under  this  general  vi^it,  the  plaintiff  may  count  either  upon  an 
ordinary  right  of  preaentation,— which  is  to,  or  rather  through,  the  bishop, — or  upon  the  ex- 
oepdonal  right  of  direct  absolute  presentation,  called  a  donation.    F.  N.  B.  33,  C. 

In  the  reign  of  Mary,  Dyer,  J^  (afterwards  C.  J.  of  C.  P.,)  is  paid  to  have  paid  **  an  accept 
able  compliment  to  the  queen's  attachment  to  the  interests  of  the  church,"  by  prtitfUing  to, 
and  thereby  disappropriating  his  vicarage  of  Staplegrove,  near  Taunton.  See  Strype's  Annajll 
of  the  Reformation,  vol.  iL  p^  370;  Lift  of  Dyer,  pnfised  to  hia  Reporta. 
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DALRYMPLE  v.  FRASER  and  DAWES,    Jan.  31. 

A  warrant  of  attorney  executed  by  two  persons,  authorizing  attorneys  to  appear  «  for  os  and 
each  of  aa"  and  to  receive  a  declaration "  for  us  and  each  of  us"  in  an  action  of  debt,  &c, 
and,  after  judgment  entered  up,  '*  for  us  and  in  our  name,  and  as  our  act  and  deed,"  to  exe- 
cute a  release  of  errors,  &&,  is  joint  only,  and  not  joint  aftd  several. 

« 

DowLiNG,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for 
leave  to  enter  up  judgment  against  the  defendant  Dawes  upon  a  warrant 
of  attorney  given  by  the  defendants  in  the  following  form : — 

u  To and ,  attorneys  of  her  majesty's  court  of  Common  Pleas 

at  Westminster,  jointly  and  severally,  or  to  any  other  attorney  of  the  same 
court. 

<c  These  are  to  desire  and  authorize  you,  the  attorneys  above  named, 
or  any  one  of  you,  or  any  other  attorney  of,  &c.,  to  appear  iti  the  same 
court  for  us  and  each  of  tw,  H.  Frazer,  and  W.  Dawes,  and  then  and 
•6991  ^^^^^  ^^  receive  a  declaration  Jbr  us  and  each  of  w^,  in  an  action 
•of  debt  for  the  sum  of  130/.  for  money  borrowed,  at  the  suit  of 
Elizabeth  Dalrymple ;  and  thereupon  to  confess  the  same  action,  or  else 
to  suffer  a  judgment  by  nU  dicit^  or  otherwise,  to  pass  against  us  in  the 
same  action,  and  to  be  thereupon  forthwith  entered  up  against  us  and 
each  qfuSy  of  record  of  the  said  court,  for  the  said  sum  of  130/. :  and  we 
the  said  H.  Frazer  and  W.  Dawes  do  hereby  further  authorize  and  em- 
power you,  the  said  attorneys,  or  any  one  of  you,  after  the  said  judgment 
shall  be  entered  up  as  aforesaid, ybr  us  and  in  our  namCy  and  as  our  act 
and  deed,  to  sign,  seal,  and  execute  a  good  and  sufficient  release  in  the 
law  to  the  said  E.  Dalrymple,  her  heirs,  executors,  and  administrators, 
of  all  and  all  manner  of  error  and  errors,"  &c.  &c. 
.  ByleSy  Serjt.,  now  showed  cause.  The  warrant  of  attorney  is  joini^  and 
the  application  should  have  been,  for  leave  to  enter  up  judgment  against 
both  the  defendants,  and  not  against  one  alone.  It  contemplates  but  ont 
action,  one  declaration,  and  one  judgment.  In  King  v.  Hoare^  13  M.  & 
W.  494,  Parke,  B.,  says :  "  The  distinction  between  the  case  of  a  joint 
and  several  contract  is  very  clear.  It  is  argued  that  each  party  to  a  joint 
contract  is  severally  liable ;  and  so  he  is  in  one  sense,  that,  if  sued  seve- 
rally, and  he  does  not  plead  in  abatement,  he  is  liable  to  pay  the  entire 
debt ;  but  he  is  not  severally  liable  in  the  same  sense  as  he  is  on  a  joint 
and  several  bond  ;  which  instrument,  though  on  one  piece  of  parchment 
or  paper,  in  effect,  comprises  the  joint  bond  of  all,  and  the  several  bonds 
of  each,  of  the  obligors,  and  gives  different  remedies  to  the  obligee.  An- 
other mode  of  considering  this  case  is  suggested  by  Bayley,  B.,  in  the  case 
of  Lechmere  v.  Fletcher^  1  Cr.  &  M.  634,  and  was  much  discussed  during 
^^7001  ^^^  argument,  and  leads  us  *to  the  same  conclusion.  If  there  be 
a  judgment  against  one  of  two  joint  contractors,  and  the  other  is 
sued  afterwards,  can  he  plead  in  abatement  or  not  ?    If  he  cannot,  he 
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would  be  deprived  of  a  right  by  the  act  of  the  plaintifT,  without  his  privity 
or  concurrence,  in  suing  and  obtaining  judgment  against  the  other."  In 
Gee  V.  Zaii6,  15  East,  592,  a  warrant  of  attorney  authorized  the  attorneys 
«<  to  appear  for  us^  J.  L.  and  W.  G.,  and  to  receive  a  declaration  for  u$ 
in  an  action  of  debt,"  &c.  And  Lord  Ellenborough  said  :  « <  An  actioa 
to  be  brought  against  us '  must  mean  a  joint  action.  In  the  case  cited, 
{Gladunn  v.  Scoty  Barnes,  53,)  the  warrant  of  attorney  executed  by  two, 
was,  to  enter  judgment  against  me,  which,  construed  severally,  might  serve 
the  purpose ;  but  I  am  afraid  that  an  authority  by  two,  to  enter  judgment 
in  an  action  against  us,  will  not  warrant  a  judgment  against  one  alone.(a) 
The  authority  must  be  pursued:  we  cannot  violate  it."  So,  in  Row  v. 
^Iderson,  7  Taunt.  453,  it  was  held,  that,  if  two  give  a  warrant  of  attor- 
ney to  confess  judgment  against  them,  and  one  dies,  judgment  cannot  be 
entered  up  against  the  other.  The  case  would  have  been  very  diilerent  if 
the  words  of  the  authority  had  been,  to  enter  up  judgment  against  «  us  or 
each  of  U8."(fr) 

Dowlifigj  Seijt.,  in  support  of  the  rule.  The  cases  cited  have  no  bear- 
ing on  this.  The  instrument  in  question  is,  undoubtedly,  both  joint  and 
several.  The  words  «  and  each  of  us  "  are  not  to  be  rejected  as  sur- 
plusage. The  only  doubt  arises  from  the  omission  of  the  words  <<  and 
each  of  us  "  at  the  end  of  the  warrant  of  attorney ;  but  that  alone  will 
not  vary  the  meaning,  if  otherwise  clear.  [Erle,  J.  I  cannot  discover 
any  thing  in  this  instrument  to  warrant  us  in  construing  it  severally :  it 
*is  clearly  joint  when  it  comes  to  that  part  which  speaks  of  enter-  r«7Q| 
ing  up  judgment.]*  The  authority  would  justify  an  appearance 
for  one,  and  the  receipt  of  a  declaration  for  one.  The  entire  instrument 
must  be  so  read,  as  to  give  to  the  whole,  if  possible,  a  sensible  construc- 
tion. In  the  case  of  wills  as  well  as  of  other  instruments,  <«  each  "  has 
been  held  a  word  of  severance :  Kew  v.  Rouse^  1  Vern.  353,  where  a 
devise  of  a  term  to  A.  and  B.,  paying  25/.  a  year  out  of  the  rents  to  one 
during  his  life,  viz.  12/.  \Qs.  to  each  of  them^  was  held  to  be  a  tenancy  in 
common.  So,  the  word  "and  "  may,  if  necessar}',  be  read  «or:"  Swift 
v.  Gregson,  1  T.  R.  432.  And  words  may  be  transposed,  or  supplied  by 
the  court,  to  comply  with  the  intent  of  the  testator :  per  Lord  Hardwicke, 
in  Brownsword  v.  Edwards^  2  Ves.  sen.  248. 

TiNDAL,  C.  J.  The  question  is,  what  is  the  predominant  intention  of 
the  parties  to  be  collected  from  this  warrant  of  attorney.  At  the  begin- 
ning, certainly,  they  authorize  the  attorneys  to  appear  and  to  receive  a 
declaration  <«  for  us  and  each  of  us."  Thus  it  clearly  appears  that  they 
Imew  the  use  of  words  that  are  joint  and  several.  But  when  they 
come  to  the  more  important  part  of  the  instrument,  viz.,  that  part  which 
authorizes  the  confession  and  entry  of  a  judgment,  the  language  em- 
ployed is  joint  only ;  it  authorizes  a  judgment  to  be  entered  up  «<  against 

(a)  And  we  Co.  Lttt  258  a. 

(6)  Which  might  he  cooftrued  to  mean  **  or  fiilur  of  W 
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ns  and  each  of  us."    One  action  and  one  judgment  only  are  contem- 
p}ated. 

Cre86well,  J.(a)    I  also  think  that  the  language  of  t^is  instrament 
excludes  the  entering  up  of  judgment  against  one  of  the  parties  only. 
.  Erlc;^.  J*     '^^^  language  is  joint  throughout :  theie  are  no  words  of 
severance.  Rule  discharged,  without  costs. 

(tt)  Maale,  J.,  was  ibsent 
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Upon  a  motioii,  on  the  ptrt  of  the  defendants,  for  a  commiMioa  to  eiamine  witneawa  abned. 
it  waa  required  that  it  should  appear,  to  the  satisfaction  of  the  court,  upon  an  affidant  from 
their  attorney,  that  the  eTidence  of  the  witnesses  proposed  to  be  examined  waa  material  tod 
neceuary  to  the  defence  of  the  action. 

Assumpsit  against  two  of  the  directors  of  The  New  Zealand  Land 
Company  upon  the  alleged  breach  of  a  contract  for  the  sale  to  the  plaintiff 
qf  land  in  New  Zealand.     The  writ  was  issued  on  the  28th  of  May,  1845. 
The  cause  being  at  issue,  and  notice  of  trial  given  for  the  last  assizes  at 
Bristol,  the  defendants,  on  the  15th  of  August,  obtained  a  commission  for 
the  examination  of  witnesses  in  New  Zealand.     This  order  was  obtained 
upon  the  affidavit  of  one  of  the  defendants^  which  stated  that  WiUiam 
Wakefield,  of  the  city  of  Wellington,  in  New  Zealand,  and  several  other 
persons  residing  in  New  Zealand,  and  out  of  the  jurisdiction  of  this  court, 
whose  names  were  unknown  to  the  deponent,  were  material  and  necessary 
witnesses  for  the  deponent  and  his  co-defendant  under  the  issues  joined 
in  the  cause,  as  he  the  deponent  was  advised  and  verily  believed ;  and 
that  the  deponent  and  his  co-defendant  could  not  safely  proceed  to  the 
trial  thereof  without  the  testimony  of  the  said  William  Wakefield  and 
the  said  several  persons.     The  plaintiff,  on  the  16th,  took  out  a  sum- 
mons to  rescind  that  order,  upon  a  suggestion  that  it  had  been  impro- 
perly obtained  behind  the  back  of  his  attorney,  and  after  an  intimation 
irom  the  judge  that  the  affidavit  was  insufficient.     On  the  19th,  an  order 
was  made  by  Wightman,  J.,  rescinding  the  order  for  a  commission 
for  the  examination  of  witnesses  made  by  him  on  the  15th,  « witboat 
prejudice  to  the  defendants'  applying  next  term  to  the  court  for  a  rem* 
mission;  the  cause  not  to  be  tried  at  the  then  assizes  for  Bristol,  bat 
the  plaintiff  to  be  at  liberty  to  change  the  venue  to  London  or  Mid- 
dlesex.'' 

*703l  *^^^  ^*  ''^^y  Serjt.,  in  Michaelmas  term  last,  accordingly 
-'  obtained  a  rule  nisi  for  a  commission,  upon  an  affidavit  by  the 
defendant  Young,  which  stated  that  the  alleged  breaches  of  contract  took 
place  in  New  2<ealand ;  that  the  company  despatched  to  New  Zealand,  in 
the  month  of  August,  1839,  a  body  of  surveyors,  under  Captain  W.  H. 
Smith,  of  the  royal  artillery,  as  surveyor-general,  and  R.  Park  R.  Stokes, 
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«nJ  W.  Oarrington,  as  assistants  of  the  said  surveyor-general ;  that  th6 
deponent  had  been  informed,  and  verily  believed,  that  Captain  Smith  and 
the  other  persons  named,  had  been  since  occupied  in  the  survey  of  the 
company's  territory  in  New  Zealand,  and  were  then  resident  in  New 
Zealand,  and  were  not  expected  to  return  thence  to  England  for  a  const-* 
derable  time,  or  before  the  trial  of  this  cause ;  that  the  said  Captain  Smith 
and  the  other  persons  named,  together  with  William  Wakefield,  of  the 
city  of  Wellington,  in  New  Zealand,  and  several  other  persons  residing 
in  New  Zealand,  and  out  of  the  jurisdiction  of  the  court,  whose  names 
were  unknown  to  the  deponent,  were  material  and  necessary  witnesses 
for  the  deponent  and  his  co-defendant,  under  the  issues  joined  in  this 
cause,  as  he  the  deponent  was  advised  and  verily  believed  ;  that  the  de- 
ponent and  his  co-defendant  could  not  safely  proceed  to  trial  without  the 
testimony  of  Captain  Smith,  the  other  parties  named,  and  the  said  several 
persons ;  and  that  the  application  was  boTid  fide^  and  not  made  for  the 
purpose  of  delay. 

Byles  and  WUkms^  Serjts.,  now  showed  cause,  upon  affidavits  suggest* 
ing  that  there  were  witnesses  in  England  who  could  prove  all  Aat  the 
parties  referred  to  in  Young's  affidavit  could  be  expected  to  prove — ^giv-^ 
iQg  the  names  of  a  great  number  of  persons,  some  of  whom  had  been  in 
the  employ  of  the  company  as  surveyors  and  agents,  and  the  rest  holders 
of  land  in  the  colony  *under  them.  They  submitted  that  the  affi-  t^-jqa 
davit  upon  which  the  rule  was  obtained  did  not  show  sufficient  ^ 
ground  for  the  issuing  of  a  commission,  which  would,  under  the  circutt-* 
stances,  be  an  absolute  denial  of  justice  to  the  plaintiff;  that  there  was 
no  affidavit  of  merits  ;(a)  and  that,  at  all  events,  there  should  have  been 
an  affidavit  hy  the  defendant's  attoimey  that  the  evidence  of  the  proposed 
witnesses  was  material  and  necessary  for  their  defence  to  the  action^  aa4 
that  it  was  admissible  :  and  they  referred  to  the  case  of  Lloyd  v.  Key^ 
3  Dowl.  P.  C.  253,  where,  upon  an  application  for  a  commission  to  exa- 
mine witnesses  in  Upper  Canada,  Parke,  B.,  said :  «« Where  a  witness 
resides  at  ^ch  a  great  distance  as  the  witness  does  in  the  present  instance, 
it  ought  to  be  clearly  made  out,  to  the  satisfaction  of  the  court,  not  only 
that  the  evidence  which  the  witness  is  expected  to  give  is  material  and 
necessary,  but  that  it  is  admissible." 

Sir  T,  Wilde^  Serjt.,  in  support  of  the  rule.  It  has  been  the  univereal 
practice  to  grant  commissions  upon  the  affidavit  of  the  /lar^^ himself.  The 
affidavit  here  is  framed  in  the  terms  usually  adopted  ;  and,  in  the  absence 
of  a  positive  rule  on  the  subject,  the  court  will  not  permit  the  motion  to 
be  defeated  upon  such  an  objection,  the  only  effect  of  which  would  be  to 
drive  the  defendants  to  an  application  to  a  court  of  equity,  where  th^ 
commission  would  be  granted  as  a  matter  of  course,  but  at  considerable 
expense.    Besides,  although  the  attorney  knows  what  the  issues  are,  he 

(o)  This  is  not  necesflaT7.  See  Baddeley  ▼.  GUmorc,  1  M.  dc  W.  55,  Tyrwh.  6c  Gr.  860, 
Gile,  Exch.  410. 
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ean  know  nothing  of  the  means  of  proof  but  by  the  information  of  hii 
client.  Young,  having  been  one  of  the  directors,  is  the  person  who,  of 
all  others,  is  most  likely  to  be  well  informed  as  to  the  transactions  of  the 
company. 

*7051  *Tindal,  C.  J.  It  is  imposssble  to  come  to  any  other  concla- 
^  sion  than  that  this  is  a  case  in  which  the  defendants  ought  to  be 
allowed  to  have  a  commission  for  the  examination  of  witnesses  as  pro* 
posed,  and  that  they  ought  not  to  be  compelled  to  select  their  evidence 
from  the  persons  named  in  the  plaintiff's  affidavit.  But  I  think  the  com- 
mission  ought  not  to  go  until  we  are  furnished  with  an  affidavit  of  the 
defendant's  attorney,  showing  that  the  evidence  to  be  g^ven  by  the  per- 
sons it  is  proposed  to  examine  under  it,  is  material  and  necessary  to  the 
defence  of  the  action. 

Maulp,  J.  Subject  to  the  affidavit  suggested  by  the  lord  chief  justice, 
I  also  think  the  commission  ought  to  go.  In  such  a  matter  as  this,  where 
the  court  are  to  be  convinced  of  the  necessity  for  a  commission,  I  do  not 
think  any  precise  form  of  affidavit  could  conveniently  be  prescribed.  The 
sufficiency  of  the  materials  must  depend  upon  the  nature  and  peculiar  cir- 
cumstances of  each  case,  regard  being  had  to  the  means  of  knowledge 
and  information  possessed  by  the  deponent.  It  is  not  matter  of  mere 
fact  that  is  to  be  sworn  to,  but  matter  of  judgment  and  opinion. 

Cresswell,  J.,  and  Erle,  J.,  concurred. 

The  required  affidavits  having  been  afterwards  produced,  the  court 
made  the  Rule  absolute. 
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An  attQniey*B  bill  most  show  Uie  court  and  the  cause  in  which  the  business  lefeired  to  in  iU 
or  the  greater  part  thereof,  was  done.  These  particulars  should  be  expressly  stated,  (held  to 
be  necestary  by  Maule,  J.,)  or  most  be  capable  of  being  collected  by  fair  and  reasonable  inteiid- 
nwiit  from  the  nature  of  the  several  items  of  change. 

Where  coats  are  incurred  in  a  suit,  the  statute  of  limitations  does  not  begin  to  run  against  the 
earlier  items  until  the  suit  is  terminated. 

Debt,  for  work  done  as  an  attorney  and  solicitor,  and  for  money  fonnil 
due  upon  an  account  stated. 

Pleas — first,  never  indebted — secondly,  that  the  several  causes  of  action 
m  the  declaration  mentioned  did  not,  nor  did  any  of  them,  or  any  part 
thereof,  accrue  to  the  plaintiff  at  any  time  within  six  years  next  before  the 
commencement  of  the  suit,  &c. — thirdly,  payment  before  action — ^fourthly, 
that  the  plaintiff,  before  and  at  the  time  of  the  doing  of  the  said  work,  aad 
of  the  providing  of  the  said  materials,  as  in  the  first  count  mentioned, 
was  an  attorney  and  solicitor,  and  the  said  work  was  done,  and  the  said 
materials  were  provided  by  him  as  such  attorney  and  solicitor,  and  the 
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said  fees  and  causes  of  action  in  the  first  count  mentioned  were  and  are 
for  fees,  charges,  and  disbursements  for  business  done  by  the  plaintiff  for 
all  the  three  defendants  as  such  attorney  and  solicitor  as  aforesaid ;  and 
that  the  money  so  found  to  be  due  as  in  the  last  count  mentioned,  was 
due,  and  found  to  be  so,  for  and  in  respect  of  the  said  work  and  materials, 
and  for  and  in  respect  of  the  said  fees,  charges,  and  disbursements,  and 
not  otherwise,  and  that  the  said  account  was  stated  as  aforesaid  of  and 
concerning  the  same,  and  of  and  concerning  no  other  cause  and  matter ; 
and  that  no  bill  of  the  said  fees,  charges,  or  disbursements,  or  of  any  of 
them,  or  any  part  thereof,  subscribed  with  the  proper  hand  of  the  plaintiff, 
or  with  the  proper  hand  of  any  assignee  of  the  plaintiff,  was,  at  any  time 
before  the  commencement  of  the  suit,  delivered  unto  the  defendants,  or 
any  of  them,  or  sent  by  the  post  to,  or  left  for,  the  defendants,  or  r»7Q7 
any  *of  them,  at  their  counting-house,  office  of  business,  dwell- 
ing-house, or  last  known  place  of  abode,  or  at  the  counting-house,  &c. 
of  any  of  them  ;  nor  was  any  bill  of  the  said  fees,  charges,  and  disburse- 
ments, or  of  any  of  them,  or  any  part  thereof,  at  any  time  before  the  com- 
mencement of  the  suit,  delivered  to  the  defendants,  or  to  any  of  them,  or 
sent  by  the  post  to,  or  left  for,  them,  or  any  of  them,  at  their  counting- 
house,  &c.,  or  at  the  counting-house,  &c.,  of  any  of  them,  enclosed  in 
and  accompanied  by  a  letter  subscribed  with  the  proper  hand  of  the  plain- 
tiff*, or  with  the  proper  hand  of  any  assignee  of  the  plaintiff,  referring  to 
such  bill,  as  required  by,  and  according  to,  the  statute  in  such  case  made 
and  provided — verification. 

The  plaintiff  joined  issue  upon  the  first  plea,  and  traversed  the  others ; 
upon  which  traverses  respectively,  the  defendants  joined  issue. 

The  cause  was  tried  before  Maule,  J.,  at  the  last  summer  assizes  at 
Northampton.  The  plaintiff  put  in  the  retainer  under  which  he  had 
acted  as  solicitor  for  the  defendants,  and  which  was  in  the  handwriting 
of  one  of  the  defendants,  and  signed  by  the  three,  and  was  addressed  to 
the  plaintiff  in  the  following  form : — 

<<  In  Chancery.  <c  Falkner  v.  Bolton  and  others. 

«  Falkner  v.  Camhray  and  others. 
«« Falkner  v.  Matthews. 

"  Sir, — We  retain  you  as  our  solicitor,  and  request  you  to  take  such 
proceedings  as  will  tend  to  a  speedy  and  amicable  arrangement  of  these 
suits,  as  to  you  shall  seem  best,  with  our  approbation,  and  Mr.  R.  Ridg- 
way's.    Dated,  this  31st  of  December,  1835." 

The  bill,  a  signed  copy  of  which  was  proved  to  have  been  'duly  deli- 
vered, was  then  put  in,  &c.  It  commenced  without  the  mention  of  any 
court  or  cause,  as  follows  :  £    s.   d. 

•7081     *"  ^^^^'  ^^^'  ^^*     Attending  on  you,  conferring  and 
advising  as  to  your  suits  in  Chancery^  and  as  to  the 
order  for  dismissal,  &c.,  when  you  left  me  the  papers  to  pe- 
ruse, and  promised  to  call  to-morrow        -        -.        «        -  0    6    8 
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£  s.  i 

"  23.  Attending  you,  conferring  and  advising  farther  on  your 
affairs,  and  explaining  to  you  the  mode  in  which  I  thought 
you  might  be  reinstated  before  the  court,  when  it  was  de- 
cided that  you  should  bring  me  a  retainer  on  Saturday  next    0    6   8 

<K  24.  Perusing  decrees  and  reports  at  Report  office,  and  sundry 
other  papers  intrusted  by  you  to  me,  and  paid        •        -       17   6 

«  29.  Attending  this  morning  on  Mr.  Ridgway,  discussing  your 
suits,  and  the  best  mode  of  proceeding  with  him,  and  again 
on  you  this  evening,  when  it  was  decided  that  I  was  to  see 
Mr.  Ridgway  again  with  you  to-morrow      -        -        -         -  0    6    8 

M  30.  Attending  Mr.  Ridgway,  conferring  and  advising  further 

on  your  affairs,  and  as  to  your  wish  to  borrow  30/.,  &c.  -       0    6   8 

«  1836.  March  16.  Attending  at  Six-Clerks'  office,  searching 
for  record,  and  paid -098 

Under  the  heading  "  Hilary  term,  1836.  Falkner  v.  Maithews^^^-- 
which  was  the  first  mention  of  the  name  of  any  suit, — were,  amongst 
others,  the  following  items  : — 

w  Paid  for  minutes  of  decree     -        -        -        -        -        -O50 

"Close  copy -        -026 

«<  Feb.  8.  Attending  registrar  to  settle  minutes ;  but  he  de- 
clined, in  consequence  of  the  insertion  that  rests  were  to  be 
taken  as  a  matter  of  course,  not  being  authorized  by  the 

court  -        o -        *0  13   6 

*7091     *"  Copy  title  of  cause,  and  prayer  of  bill    -        -         -0    2   6 
«  Copy  minutes  as  wished  to  be  settled,  for  lord  chan- 
cellor  O30 

^<  20.  Attending  court,  cause  in  paper ;  ordered  to  stand  over  0  13  4 
<^  March  2.  Paid  for  copy  minutes  as  settled  by  the  court  -  0  5  0 
«« Paid  for  decree  -  -  -  -  .  -  -  -4  16  8 
*<  Attending  passing         -        •        -        -        -        -        -0  13   4 

*«  Paid  entering   -        -        -        - O60 

«  Paid  for  reference  to  master  in  rotation  -        -        -        -       0    1    0 

"Attending -        -068 

«( 18.  Instructions  for  interrogatories  ...  »  •  0  13  4 
<<  Paid  for  master's  allowance,  and  attendance        •        -        -  0  11    8 

Under  the  heading  «  Hilary  term,  1840,"  were  the  following : — 

*«  Feb.  13.  Warrant  to  sign  report ;  copy  and  service  -  -       0    4   6 

« Paid  for  report  and  transcribing         -        -        -        -  -5  10   0 

« Paid  for  master's  signature    -        -        -        -        -  -lOO 

«  Copy  draft  report  as  finally  settled,  for  use  of  Mr.  Bull  -  2  15   0 

« Instructions  for  exceptions  to  master's  report  -        -  •       0  13   4 

«  Copy  exceptions  for  master  of  rolls    -        *        •*        -  -06^ 
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£    s.   d. 
**  Drawing  and  engrossing  petition  for  leave  to  set  down  cause 

for  hearing  on  further  directions 068 

Trinity  term,  1840. 
<«  July  17.  Attending  court  on  plaintiff 's  exceptions        -        -  0  13    4 
<(  Attending  court  on  defendant's  exceptions      -        -        -       013    4 
"  Attending  court  on  cause  -         -        -        -        -        -        -0  18    4 

m^lQ-i      *The  like  on  the  I8th,  20th,  and  three  following  days. 

Michaelmas  term,  1840. 
((  Attending  Mr.  Bull,  explaining  to  him  the  situation  the  par- 
ties were  placed  in  by  the  decision  of  the   master  of  the 

rolls 068 

«  Paid  for  order 3  10    0 

*<  Attending  passing         -        -        -        -        -        -        -0  13    4 

Trinity  term,  1841. 
<<  Paid  for  report,  and  transcribing        -        -        -        -        -196 

<c  Paid  for  master's  signature    -        -        -        -        -        -046 

«  Drawing  and  engrossing  petition  to  set  down  cause  for  hear- 
ing on  further  directions   -        -        -        -        -        -        -068 

«  Copy  order  on  further  directions,  for  the  master  of  the  rolls      0     3    0 

«  The  like  of  report 0    5    0 

"  Attending  to  set  down  cause      -        -        -        -        -        -068 

<<  March  15.  Attending  court 0  13    4 

Easter  term,  1842. 
<(  Paid  for  registrar's  minutes        -        -        -        -        -        -010 

<<  April  26.  Instructions  for  petition  of  appeal    -        -        -       0    6    8 

*<  Draft  same,  and  copy        -        -' 0  15    0 

«  29.  Making  copy  judgment  pronounced  by  the  master  of  the 
rolls   -        - 168 

Michaelmas  term,  1842. 
M  Attending  on  Mr.  Walker,  the  registrar,  altering  title  of  order 

on  further  directions,  &c.  -        •        -        -        ^        -072 

«  Attending  at  the  master's  office  with  order  so  altered,  &c*  0  6  8 
«  Paid  for  report  and  transcribing  -  -  •  -  -113  0 
.«<  Paid  for  master's  signature  -  -  -  •  -  -100 
.« Attending  examining  transcript  -  •  -  -  -068 
**  Paid  filing,  and  for  office  copy  report  -        •        -        -  1     0    4 

^-jj^     *<(  Paid  for  order  and  copy   •        -        -        -        -036 
«<  Instructions  for  drawing  and  engrossing  petition  to  set 

down  cause  for  hearing  on  further  directions  •  •  -  0  6  8 
« Paid  presenting  same  •  -  -  •  -  •  -0  19  0 
<<  Copy  order      -        •        •        -        -        -        .-        -0>36 

^«  Copy  report «.060 

4<  Paid  for  order  and  entry    -.•        -        -        -        .        -060 
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Easter  term,  1843.  £   t.  4. 

« Paid  for  minutes  -        -        -        -        -        -        -        -020 

«« Paid  for  order 3  10    0 

« Attending  passing         -        -        -        -        -        -        -068 

«  Paid  entering 030 

«<  Copy  mandatory  part,  for  taxing  master  -        -        -        -       0    2    6 
«  Term  fee,  letters,  &c. 0  15    0 

The  total  amount  of  the  bill  allowed  on  taxation,  was  6382.  8s.  3d. 
It  appeared  that  the  principal  part  of  the  business  had  been  done,  in 
the  suit  mentioned  in  the  early  part  of  the  bill,  before  the  master  of 
the  rolls. 

It  was  insisted,  on  the  part  of  the  defendants,  that  the  bill  was  not  duly 
delivered  in  compliance  with  the  statutes,  inasmuch  as  it  contained  no 
sufficient  intimation  on  the  face  of  it,  of  the  court,  or  the  cause,  in  whidi 
the  business,  or  the  greater  part  thereof,  had  been  done :  and,  further, 
that  the  earlier  items,  to  the  amount  of  41/.,  were  barred  by  the  statute  o{ 
limitations. 

The  learned  judge  overruled  the  objections,  and  directed  a  verdict  for 
the  plaintiff  for  the  amount  of  the  bill,  reserving  leave  to  the  defendants 
to  move  to  enter  a  verdict  on  the  fourth  issue,  if  the  court  should  be  of 
opinion  that  a  proper  signed  bill  had  not  been  delivered ;  or  to  reduce 
the  verdict,  by  the  amount  of  the  items  accruing  more  than  six  years 
before  the  commencement  of  the  action. 

*7121  *^^^  ^'  WUde^  Serjt.,  in  Michaelmas  term  last,  accordingly  ob- 
tained a  rule  nisi.  He  cited  Leuns  v.  Primrose^  13  Law  J.,  N.  S., 
Q.  B.  2l8.(a)  [Erle,  J.,  observed  as  to  the  second  point,  that,  widi 
reference  to  costs  incurred  in  one  suit,  the  statute  of  limitations  does  not 
begin  to  run  until  the  suit  is  determined.] 

Channellj  Serjt.,  (with  whom  was  G.  HayeSj)  now  showed  cause.  The 
statute  3  Jac.  1,  c.  7,  s.  1,  enacts  that  «all  attorneys  and  solicitors  shall 
give  a  true  bill  unto  their  masters  or  clients,  or  their  assigns,  for  all 
charges  concerning  the  suits  which  they  have  for  them,  subscribed  with 
their  hands  and  names,  before  such  time  as  they  or  any  of  them  shall 
charge  their  clients  with  any  the  same  fees  or  charges."  This  clearly 
does  not  render  necessary  the  mention  of  any  court  or  cause.  Neither 
does  the  2  G.  2,  c.  23,  s.  23,  in  express  terms  require  the  court,  or  the 
title  of  the  cause  to  be  mentioned :  it  enacts  that  «  no  attorney  or  soli- 
citor, &c.,  shall  commence  or  maintain  any  action  or  suit  for  the  recovery 
of  any  fees,  charges,  or  disbursements,  at  law  or  in  equity,  until  the  ex- 
piration of  one  month  or  more  after  such  attorney  or  solicitor  respectively 
shall  have  delivered  unto  the  party  or  parties  to  be  charged  therewith,  or 
left  for  him,  her,  or  them,  at  his,  her,  or  their  dwelling-house  or  last  place 
of  abode,  a  bill  of  such  fees,  charges,  and  disbursements,  written  in  a 

(a)  Since  reported  6  Q.  B.  866. 
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common  legible  hand^  and  in  the  English  tongue,  except  law  tenns  and 
names  of  writs,  and  in  words  at  length,  except  times  and  sums ;  which 
bill  shall  be  subscribed  with  the  proper  band  of  such  attorney  or  solicitor 
respectively.  And  upon  application  of  the  party  or  parties  chargeable  by 
such  bill,  or  of  any  other  person  in  that  behalf  authorized,  unto  the  said 
lord  high  chancellor,  *or  the  master  of  the  rolls,  or  unto  any  of  rrri  q 
the  courts  aforesaid,  or  unto  a  judge  or  baron  of  any  of  the  said 
courts  respectively  in  which  the  business  contained  in  such  bill,  or  the 
greatest  part  thereof  in  amount  or  value,  shall  have  been  transacted,"  &c., 
it  shall  be  lawful  for  the  chancellor,  &c.,  to  refer  the  said  bill  to  be  taxed, 
&c.  It  is  a  sufficient  compliance  with  this  provision,  if  there  be  some 
fair  reference  to  the  title  of  the  cause  and  the  court.  In  Lester  v.  Laza- 
rusy  2  C,  M.  &  R.  665,  Tyrwh.  &  Gr.  129,  Parke,  B.,  said :  «  The  objec- 
tion here  arises  on  the  statute  of  G.  2,  which  requires  the  delivery,  a  month 
before  action  brought,  of  such  a  bill  as  shall  enable  the  party  charged  to 
apply  to  the  court  in  which  the  greatest  part  of  the  business  shall  have 
been  done,  to  have  it  taxed.  Such  being  the  object  of  that  statute,  the 
statement  of  the  court  may  be  a  necessary  part  of  the  bill."  But  Alder- 
son,  B.,  observed  :  «  I  do  not  at  present  see  the  necessity  for  stating  the 
court  in  which  the  business  was  done ;  it  is  not  expressly  required  by 
the  statute,  and  can  only  be  necessary  by  implication  from  the  provision 
as  to  the  application  to  be  made  to  the  court  for  taxation  of  the  bill.  But, 
why  may  not  the  fact,  in  what  court  the  business  was  done,  be  ascertained 
by  evidence  extrinsic  of  the  bill  itself?"  It  became,  however,  unneces- 
sary in  that  case  to  decide  the  point,  inasmuch  as  it  was  one  in  which  no 
signed  bill  was  required  to  be  delivered.(a)  The  question  again  arose  in 
Lane  v.  Glennyj  7  Ad.  &  £.  83,  2  Nev.  &  P.  258,  but  the  case  was  dis- 
posed of  on  the  ground  that  the  objection  could  not  be  raised  under  non 
assumpsit.(6)  In  Leuns  v.  Primrose^  which  will  probably  be  relied  on  for 
the  defendant,  neither  in  the  heading  nor  in  any  other  part  of  the  bill, 
was  any  ^mention  made  of  any  court  or  cause,  nor  was  there  any  rtfiA 
thing  from  which  it  could  be  inferred  that  the  bill  was  for  busi- 
ness done  in  any  particular  court.  Here,  however,  there  is  enough  on  the 
face  of  the  bill  to  intimate  that  the  principal  part  of  the  business  was  done 
in  a  suit  of  Falkner  v.  MatthewSy  in  the  court  of  Chancery.  [Maule,  J. 
To  enable  the  defendants  to  ascertain  that  it  is  necessary  to  assume  that 
they  have  a  knowledge  of  the  practice  of  the  court  of  Chancery.  For 
any  thing  that  appears  on  the  face  of  the  bill,  the  business  may  have  been 
done  in  bankruptcy  or  lunacy,  or  in  the  House  of  Lords.]  The  retainer, 
— which  may  be  referred  to  in  order  to  aid  the  defect  in  the  bill,  Taylor 
Y.  Hodgsouj  14  Law  J.,  N.  S.,  Q.  B.,  310, — is  headed  in  Chancery,  and 
contains  the  names  of  the  several  suits  in  which  the  business  was  for  the 
most  part  done.     [Tindal,  C.  J.     The  question  is,  whether  that  which 

(a)  Being  before  Uie  sUtate  6  dc  7  Vict  c  73, 
(6)  R.  H.  4  W.  4. 
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the  statute  requires,  can  be  made  out  by  fair  intendment  from  the  bifl 
itself.  Maulk,  J.  The  retainer  cannot  help  you.  All  that  was  decided 
in  Taylor  v.  Hodgson^  was,  that,  under  the  6  &  7  Vict.  c.  73,  the  want  of 
a  signature  to  the  bill  is  supplied  by  the  signature  to  a  letter  enclosing  the 
bill.]  In  Williams  t.  Barbery  4  Taunt.  806,  it  was  held  that  a  mistake 
in  the  date  of  items  in  an  attorney's  bill,  which  does  not  mislead,  does 
not  vitiate  the  delivery.  Chambbe,  J.,  said  :  «<  The  object  of  the  act 
was  that  the  bill  might  be  capable  of  being  taxed  :  there  is  no  difficulty 
in  taxing  the  bill."  And  Gibbs,  J.,  added :  «  To  say  that  this  business 
is  not  described  in  the  bill,  because  Trinity  vacation  is  written  instead 
of  Hilary  vacation,  would  be  trifling  with  the  court."  [Maule,  J.  There, 
the  bill  complied,  in  terms,  with  the  statute  in  its  strictest  interpretation.] 
*71 61  ^^^'  ^^  court  of  Chancery  is  'sufficiently  referred  to  as  the  court 
in  which  the  business  was  done.  Harris  v.  Osbouruy  2  C.  &  M.  629, 
4  Tyrwh.  445,  and  MchoUs  v.  Wilson^  11  M.  &  W.  106,  are  distinct  ao- 
tfaorities  to  dbow,  that,  where  an  action  is  brought  by  asi  attorney  in 
respect  of  business  done  in  a  suit,  partly  within  and  partly  beyond  six 
years  from  the  commencement  of  the  action,  the  statute  of  limitations 
does  not  attach  upon  any  part  of  the  demand. 

Dowlingy  Serjt.,  (with  whom  was  R,  MUler^)  in  support  of  the  rule. 
Since  the  case  of  Lewis  v.  Primrosey  it  is  essential  to  the  due  ddiverj 
of  an  attorney's  bill,  that  the  name  of  the  cause  and  the  title  of  the  court 
in  which  the  business  has  been  done,  should  distinctly  appear.  Lester  v. 
Lazarus  left  the  point  undecided ;  but  Parke,  6.,  inclined  to  the  opinion 
that  was  more  distinctly  expressed  in  the  subsequent  cailBe  of  Lewis  ▼. 
Primrose.  In  the  latter  case,  Lord  Denman,  C.  J.,  said :  «  To  hold  this 
bill  sufficient,  would,  in  effect,  be  to  repeal  the  act.  The  object  of  giving 
the  information  is,  to  enable  the  client  to  take  steps  to  ascertain  if  the  bill 
is  a  &ir  one.  It  cannot  be  said  that  the  attorney  is  giving  sufficient  in- 
ibrmation  of  what  the  business  is,  without  informing  his  client  of  tke 
court  in  which  it  has  been  done."  Patteson,  J.,  said  :  <«  There  seems 
no  decision  expressly  in  point  In  Lester  v.  LazanUy  the  question  was 
not  directly  before  the  court.  The  argument  for  the  necessity  of  men- 
tioning the  court,  which  arises  from  the  power  given  by  the  statute  of  G.  2, 
to  the  judge  of  the  court  in  which  the  business  has  been  done,  to  order  it 
to  be  taxed,  is  very  strong.  If  the  bill  does  not  contain  this  information, 
there  must  be  evidence  to  show  where  the  business  has  been  done; 
whereas  there  can  be  no  hardship  in  stating  the  court.  I  agree  that  tbe 
*7161  ^^^  ought  to  specify  both  the  court  and  *cau8e."  And  Wii/* 
LiAMs,  J.,  said  :  <«I  cannot  understand  why  the  title  of  the  couit 
and  the  name  of  the  cause  should  be  withheld,  as  the  statutes  both  of 
James  and  George  are  expressly  enacted  for  the  convenience  of  dients. 
Application  for  taxation  is  to  be  made  to  the  court  in  which  the  business 
has  been  transacted.  It  is  not,  therefore,  a  violent  inference  that  tbe 
court  in  which  it  has  been  transacted,  should  be  mentioned  in  the  bill. 
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The  entire  object  of  the  provision  would  be  destroyed  by  holding  that  the 
attorney  may  abstain  from  giving  his  client  the  means  of  readily  ascertain* 
ing  to  what  court  he  is  to  make  his  application  for  a  taxaticm  of  the  bilK 
Can  it  be  said  that  any  such  information  is  given  by  a  general  statement 
that  the  business  is  «<  In  Chancery  ?"  The  nature  of  the  business  de< 
scribed  in  the  various  items  would  not  be  understood  by  any  lay  person, 
and  especially  a  female.  With  respect  to  the  statute  of  limitations,  it 
may  be  that  die  case  is  taken  out  of  the  statute  where  the  bill  consists  of 
business  done  in  the  progress  of  one  continuous  suit.  But  there  was  no 
evidence  to  show  that  that  was  so  here.  [Maule,  J.  It  was  taken  for 
granted  throughout  the  cause.     Nobody  disputed  it.] 

TiNDAL,  C.  J.  The  objection  as  to  the  statute  of  limitations  being  dis- 
posed of,  the  only  remaining  question  is  that  which  arises  upon  the  sta<^ 
tute  2  G.  2,  c.  23,  s.  23,  which,  it  is  said,  requires  that  an  attorney's  bill 
should,  upon  the  faice  of  it,  show  the  name  of  the  cause  and  the  title  of 
the  court  in  which  the  business  was  done.  I  agree  entirely  with  the  de- 
cision of  the  court  of  Queen's  Bench  in  Lewis  v.  Primrose y  that,  although 
the  statute  does  not  in  express  terms  require  the  court  and  cause  to  be 
mentioned,  yet  it  follows  from  the  general  scope  and  object  of  the  clause 
that  such  information  is  necessary,  in  order  to  enable  the  client  to  r»7i7 
'ascertain  to  what  court  or  judge  he  is  to  apply  for  the  taxation 
of  the  bill.  We  must  assume,  from  the  language  of  the  judges  in  decid- 
ing that  case,  that  they  could  not  by  fair  intendment  from  the  bill  discern 
either  the  name  of  the  court  or  the  parties  to  the  suit.  Here,  however, 
the  name  of  the  suit  is  given — Falhier  v.  Matthews :  and  I  think  it  doe» 
appear,  by  fair  and  reasonable  intendment,  that  the  suit  is  in  the  court  of 
Chancery.  The  first  item,  under  date  the  22d  of  December,  1836,  is, 
«  Attending  on  you,  conferring  and  advising  as  to  your  suits  in  Ckancery.^^ 
Two  days  after  occurs  the  following,  <<  Perusing  decrees  and  reports  at 
Report  office."  Again,  on  the  6th  of  March,  (<  Attending  at  Uie  Six- 
CHerks'  office,"  an  office  that  is  peculiar  to  the  court  of  Chancery.  Then, 
Hilary  term,  1836,  begins  with  the  title  of  the  cause,  Falkner  v.  Matthews ^ 
which  seems  to  be  continued  throughout ;  and  many  of  the  subsequent 
items  of  charge  plainly  and  unequivocally  point  to  proceedings  that  could 
take  place  only  in  a  suit  in  Chancery,  such  as  «  Paid  for  minutes  of  de- 
cree," « Attending  registrar,  to  settle  minutes,"  «Copy  minutes  as 
wished  to  be  settled,  for  the  Lord  Chancellor,"  «  Attending  court,  cause 
in  the  paper."  Then  follow  charges  for  passing  and  entering  a  decree, 
« instructions  for  interrogatories,"  and  many  others  of  the  like  tendency. 
Tlie  bill  contains  no  charge  having  reference  to  any  proceeding  in  a  court 
of  common  law.  Upon  the  whole,  the  only  inference  I  can  draw  from 
the  bill  itself  is,  that  it  was  a  bill  for  charges  incurred  in  a  suit  car- 
ried on  under  the  name  of  Falkner  v.  Matthews^  and  in  the  court  of 
Chancery. 

Maui£,  J.    This  is  an  action  upon  an  attorney's  bill ;  and  the  ques*- 
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tiou  arises  upon  a  plea  denying  the  delivery  of  a  proper  signed  bill  under 
the  statute  2  G.  2,  c.  23,  s.  23.  At  the  trial  I  was  of  opinion  that  there 
*7181     *^^^  ^^^^  ^  sufficient  compliance  with  the  statute  in  this  respect, 

and,  accordingly,  directed  a  verdict  for  the  plaintiff  for  the  amount 
rf  the  bill ;  reserving  leave  to  the  defendants  to  move  to  enter  a  verdict 
for  them  on  that  issue,  if  the  court  should  be  of  opinion  that  I  had  come 
to  a  wrong  conclusion.  The  Lord  Chief  Justice  has  expressed  an  opinion 
that  the  view  I  took  at  the  trial  was  correct ;  and  I  have  reason  to  believe 
that  my  brothers  Cresswell  and  Erle,  Js.,  agree  with  him  in  that  opinion. 
I  have  the  misfortune,  however,  to  differ  from  them.  I  think  I  was  wrong, 
and  that  I  ought  to  have  directed  the  jury  to  find  for  the  defendants ;  and 
I  form  this  opinion  upon  the  best  interpretation  I  am  able  to  put  upon  the 
statute,  as  construed  and  explained  by  the  authorities.  The  point  cer- 
tainly is  not  one  that  tends  very  much  to  the  justice  of  the  case.  Bat  I 
think  it  much  more  important  that  a  statute  should  receive  its  proper  con- 
struction, than  that  justice  should  be  doled  out  to  suit  the  circumstances 
of  each  particular  case.  The  statute  requires  the  attorney  to  deliver  to 
his  client  a  bill  of  his  fees,  charges,  and  disbursements,  written  in  a  com- 
mon legible  hand,  and  in  the  English  tongue,  except  law  terms  and 
names  of  writs,  and  in  words  at  length,  except  times  and  sums — a  proTi- 
sion  evidently  calculated  and  intended  to  secure  due  information  being 
given  to  simple  people,  to  enable  them  at  once  to  see,  by  a  plain  and 
intelligible  statement,  with  what  they  are-  charged  ;  and  one  that  would 
have  been  unnecessary  if  the  bill  had  been  a  document  addressed  to  per- 
sons skilled  in  law  and  the  practice  of  the  courts.  The  object  of  this  pro- 
vision appears,  from  the  subsequent  part  of  the  clause,  to  be,  to  enable  the 
client  to  apply  to  the  court,  or  to  a  judge  of  the  court,  in  which  the  busi- 
ness, or  the  greatest  part  thereof,  has  been  transacted,  to  have  the  bill 
taxed.  The  intent  of  the  statute  clearly  was,  to  enable  the  client  conve- 
*71Q1     '^^^'^^^y  *^  S^^  ^^^  ^^^'  *taxed,  and,  for  that  purpose,  to  inform  him 

where  he  is  to  apply  to  obtain  such  taxation ;  and  that  object 
would  not  be  conveniently  effected,  unless  the  bill  showed  distinctly 
where  the  business  had  been  done.  The  case  of  Lewis  v.  Primrose  is,  I 
think,  substantially,  in  point.  In  that  case  certainly  the  name  of  the 
cause  was  not  mentioned.  But  the  omission  of  the  name  of  the  cause  is 
a  very  slight  inconvenience  compared  with  the  omission  of  the  court. 
We  cannot,  without  distinctly  overruling  that  decision,  say  that  it  is  J^ot 
essential  that  the  name  of  the  court  should  appear  with  reasonable  dis- 
tinctness. Upon  that  point  there  is  no  difference  of  opinion  amongst  us. 
But  the  question 'is,  >vhat  degree  of  certainty  of  information  does  the  sta- 
tute require  ?  And,  connected  with  that  inquiry,  is  another,  what  degree 
of  knowledge  is  the  client  bound  to  have  ?  The  Lord  Chief  Justice  and 
my  learned  brothers  think  it  does  sufficiently  appear  upon  the  face  of  this 
bill  that  the  whole,  or  the  greater  part  of  the  business  contained  in  iU 
was  done  in  the  court  of  Chancery,  and  therefore  that  that  court  only  bds 
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jurisdiction  to  refer  it  to  taxation.  This  opinion  is  founded  upon  various 
items  in  the  bill,  tvhich,  it  is  said,  can  alone  have  reference  to  proceed- 
ings in  a  suit  in  Chancery.  That  presupposes  the  client  to  possess  a  con- 
siderable knowledge  of  the  law.  There  is  no  presumption  in  this  coun- 
try that  every  person  knows  the  law :  it  would  be  contrary  to  common 
sense  and  reason  if  it  were  so.  In  Jones  v.  Bandallf  Cowp.  37,  Dunning, 
arguendo^  says :  <<  The  laws  of  this  country  are  clear,  evident,  and  cer- 
tain :  all  the  judges  know  the  laws,  and,  knowing  them,  administer  jus- 
tice with  uprightness  and  integrity."  But  Lord  Mansfield,  in  deliver- 
ing the  judgment  of  the  court,  says :  <«  As  to  the  certainty  of  the  law 
mentioned  by  Mr.  Dunning,  it  would  be  very  hard  upon  *the  pro-  r«70A 
fession  if  the  law  was  so  certain  that  everybody  knew  it :  the 
misfortune  is,  that  it  is  so  uncertain  that  it  costs  much  money  to  know 
vrhat  it  is,  even  in  the  last  resort."  It  was  a  necessary  ground  of  the 
decision  in  that  case,  that  a  party  may  be  ignorant  of  the  law.  The  rule 
is,  that  ignorance  of  the  law  shall  not  excuse  a  man,  or  relieve  him  from 
the  consequences  of  a  crime,  or  from  liability  upon  a  contract.  There 
are  many  cases  where  the  giving  up  a  doubtful  point  of  law  has  been  held 
to  be  a  good  consideration  for  a  promise  to  pay  money.(a)  Numerous 
other  instances  might  be  cited  to  show  that  there  may  be  such  thing  as  a 
doubtful  point  of  law.  If  there  were  not,  there  would  be  no  need  of  courts 
of  appeal,  the  existence  of  which  shows  that  judges  may  be  ignorant  of 
law.  That  being  so,  it  would  be  too  much  to  hold  that  ordinary  people 
are  bound  to  know  in  what  particular  court  such  and  such  a  practice  does 
or  does  not  prevail.  The  question  is,  whether  this  bill  conveys  informa- 
tion enough  to  a  person  as  ignorant  of  the  law  as  he  may  with  propriety 
be.  I  think  the  client  is  not  to  be  presumed  to  know  that  the  business 
has  been  done  in  Chancery,  because  of  the  mention  of  warrants,  interro- 
gatories, decrees,  and  the  like.  The  first  item  of  the  bill  speaks  of  a  con- 
ference and  advice  as  to  suits  in  Chancery.  There  is,  however,  no  head- 
ing, or  any  thing  else,  to  show  that  this  refers  to  any  business  in  court. 
Afterwards  there  comes  a  charge  for  <«  perusing  decrees  and  reports  at  the 
Report  office,"  which,  it  is  said,  the  client  must  know  could  only  be  in 
Chancery.  I  do  not  agree  that  the  client  is  to  be  presumed  to  know  any 
thing  of  the  kind.  At  the  time  to  which  these  items  relate — December, 
1835 — the  court  of  Exchequer  was  a  court  in  which  decrees  and  reports 
were  familiar.  Then,  on  the  16th  of  March,  1836,  is  a  charge  for  <<  at- 
tending at  the  •Six-Clerks'  office,  searching  for  a  record."  This,  r*7oi 
it  is  said,  must  be  in  a  court  of  Chancery.  I  really  am  unable  at 
the  present  moment  to  say  whether  there  is  or  is  not  such  an  office  now 
existing  as  the  Six-Clerks'  office ;  and  I  do  not  see  why  Miss  Mary  Falk- 
ner  is  bound  to  know  it.  That  decrees  may  be,  and  are,  pronounced  in 
other  courts  besides  the  court  of  Chancery,  we  all  know.  In  Doctors' 
Gammons,  for  instance.    Innumerable  items  in  this  bill  might  be  referred 

(a)  Vide  Wadi  ?.  Smuon^  tote,  639.    And  fee  lb.  660  (a). 
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to  whence  it  would  be  impossible  even  for  a  person  moderately  skilled  m 
law«  to  discover,  with  any  reasonable  certainty,  that  it  was  a  bill  for  bu«. 
ness  done  in  the  court  of  Chancery.  To  my  mind,  it  does  not  appear 
with  sufficient  certainty  that  this  business  was  done  in  a  court  hariaif 
jurisdiction  to  re&r  it  for  taxation :  and,  unless  that  does  sufficiently  ap- 
pear, the  bill  has  not  been  properly  delivered.  On  the  8th  of  Febraary, 
1836,  I  perceive  a  charge  for  <<  attending  registrar  to  settle  minutes." 
That,  however,  by  no  means  conclusively  shows  that  the  business  was  in  the 
court  of  Chancery.  It  is  true  there  is  a  registrar  in  that  court ;  but  there 
is  also  a  registrar  in  Doctors'  Commons,  and  in  the  court  of  Admiralty.(ff) 
The  item  under  the  same  date,  <<  copy  minutes,  as  wished  to  be  settled, 
for  the  Lord  Chancellor,"  might  have  reference  to  an  intended  applicatioD 
for  an  injunction.  <<  Instructions  for  interrogatories,"  might  relate  to  pro- 
ceedings in  this,  or  any  other  common  law  court.  The  items  in  which 
the  Master  of  the  Rolls  is  introduced,  do  not  conclusively  show  that  there 
were  any  proceedings  in  the  Rolls  court ;  (b)  still  less,  that  the  greater 
*7221  P^*^  ^^  ^^  proceedings  took  place  there.  I  *think  I  have  done 
enough  to  show  the  grounds  upon  which  my  opinion  of  the  insuf- 
ficiency of  this  bill  rests.  I  cannot,  however,  regret  the  conclusion  at 
which  the  rest  of  the  court  have  arrived,  seeing  that  justice  wiU  be  more 
promptly  attained  than  if  I  had  decided  according  to  my  present  view  at 
the  trial. 

Cresswell,  J.  I  am  of  opinion  that  the  direction  of  my  brother  Maulc 
was  correct,  and  that  the  fourth  plea  afforded  no  answer  to  the  action.  I 
quite  agree  with  the  remark  of  Lord  Tenterden  in  Frowd  v.  SHUard, 
4  C.  &  P.  51,  that  <«  the  object  of  the  legislature  is,  that  a  client  shall  hare 
his  bill  delivered  to  him  in  such  language  as  he  can  understand."  And 
I  am  not  disposed  to  interfere  with  the  decision  of  the  court  of  Queen's 
Bench  in  Leuris  v.  Primrose.  Lord  Deitman  says :  <<  The  object  of  giving 
the  information  is,  to  enable  the  client  to  take  steps  to  ascertain  if  the  biQ 
is  a  fair  one."  It  appears  to  me  that  there  is  enough  on  the  face  of  this 
bill,  to  inform  the  client  of  the  court  and  the  name  of  the  cause  in  which 
the  business,  or  the  greatest  part  of  it,  was  done.  The  earlier  items,  it  is 
true,  are  not  for  business  done  in  any  cause.  But,  in  Hilary  term,  1836, 
the  name  of  a  cause  is  introduced ;  and,  construing  it  according  to  ordi- 
nary intelligence  and  common  sense,  it  would  seem  to  me  that  alHhe 
subsequent  proceedings  must  be  taken  to  have  been  in  the  same  suit 
Several  particulars  have  been  pointed  out  by  the  Lord  Chief  Justice,  which 
tend  to  show  to  any  person  who  is  competent  to  read  and  to  understand 
the  natural  meaning  of  words,  that  the  business  was  done  in  Chancery. 
By  taking  isolated  instances,  no  doubt,  an  ambiguity  may  be  raised :  hot, 

(a)  Tin  deftndanto  tuif  ha««  never  lieeid  of  any  oCfaer  legiitrar  Uun  the  legiilnir  cf  IM^ 
dewui^  end  uuuiiegei. 

(6)  Prooeedingi  befim  the  Maeter  of  the  Rolb  might  relate  to  the  amendmeDt  of  a  writ  of 
dower,  or  of  a  writ  of  jMert  wipMiit,  pending  in  thiecooit 
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lookinj^  at  the  whole  together,  it  seems  to  me  to  be  intelligible  enougu. 
In  Trinity  term,  1840,  *there  are  charges  for  «  attending  court  on  r«70Q 
exceptions,"  immediately  following  charges  for  <<  instructions  for  '- 
exceptions,"  and  <*  copy  exceptions,  for  Master  of  Rolls  ;"  and  in  the  fol- 
lowing term  is  an  item,  «  Attending  Mr.  Bull,  explaining  to  him  the  situ- 
ation  the  parties  were  placed  in  by  the  decision  of  the  Master  of  the  Rolls." 
Any  person  reading  that  must  conclude  that  these  were  charges  for  busi- 
ness done  in  the  Rolls  court.  Upon  the  whole,  therefore,  I  think  the  in- 
formation required  by  the  statute  is  given  with  sufficient  particularity,  and 
Aerefore  that  the  rule  for  entering  a  verdict  for  the  defendants  should  be 
discharged. 

£rle,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged. 
The  statute  requires  that  a  signed  bill  be  delivered ;  and  the  courts,  look- 
ing at  the  intention  of  the  legislature,  have  superadded  a  requisition  that 
it  shall  be  shown,  on  the  face  of  the  bill,  in  what  court  the  business  is 
done,  as  well  as  the  name  of  the  cause.  Here,  the  bill  is  not  headed  in 
any  court;  and  there  is  no  mention  of  the  name  of  a  cause  until  the  third 
page.  It  seems  to  be  agreed,  that,  if  enough  appears  to  convey  to  a  per- 
son of  ordinary  understanding  in  what  court  the  business  has  been  done, 
and  in  what  cause,  the  requisitions  of  the  statute  have  been  complied 
with.  I  agree  with  the  Lord  Chief  Justice  and  my  brother  Cresswell, 
that  this  bill  does  in  these  respects  convey  a  reasonably  sufficient  amount 
of  information.  There  is  the  title  of  a  cause ;  and  the  subsequent  items 
disclose  the  history  of  the  proceedings,  through  the  Masters'  office,  and 
the  Rolls  court,  down  to  the  obtaining  a  judgment  in  the  suit.  I  think 
the  plaintiff  has  done  all  the  law  requires  of  him.         Rule  discharged. 


•CLARK  V.  DUNSFORD.    Jan.  31.  [•724 

Th0  undertaking  to  give  material  evidence  upon  bringing  beck  the  venae  to  the  eonnty  in 
which  it  wae  originaUy  hid,  is  aatiafied  bj  proving  any  fact  which  materially  condacea  to  th« 
eetabli«hing  of  matter  which  may  be  in  issue,  arising  in  the  county  to  which  the  cause  is  re* 
stored,  or  tending  to  enhance  the  damages — per  Tindsl,  C.  J.,  and  Msule  and  Cresswell,  Js^ 
dtMsiOisffitf,  Erie,  J.,  who  held  that  the  undertaking  binds  the  plaintiff  to  prove  some  matter 
ari^g  in  the  original  county,  which  is  indispensable  to  be  proved  in  order  to  maintain  the 
action,  or  which  tends  to  enhance  the  damages. 

80,  although  the  course  of  the  pleadings  or  of  the  evidence  may  render  such  fact  im- 
mnteriaL 

Therefore,  in  action  for  crim.  con.,  an  act  done  in  Middlesex  in  furtherance  of  a  plan  for 
liiring  lodgings  at  Bath,  for  the  purpose  of  facilitating  the  commission  of  adultery  there,  was 
held  bj  Tindal,  C.  J^  end  Maoie  and  Cresswell,  Ja,,  to  be  mfiictent  compliance  with  an 
undertaking  to  give  material  evidence  in  Middlesex ;  dititntienti,  Erie,  J. 

Tms  was  an  action  of  trespass  against  the  defendant,  a  surgeon  at 
Bristol,  for  criminal  conversation  with  the  plaintiff's  wife. 

The  venue,  which  had  originally  been  laid  in  Middlesex,  was  changed, 
at  the  instance  of  the  defendant,  to  Somersetshire,  upon  the  usual  affidavit 

TOL.  n.  67  2  p  2 
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that  the  plaintifT's  cause  of  action,  if  any,  arose  in  that  county,  and  not  in 
Middlesex,  or  elsewhere  out  of  the  county  of  Somerset.  The  plaintiff 
afterwards  caused  it  to  be  brought  back  to  Middlesex,  upon  the  ordinary 
undertaking  to  give  material  evidence  in  that  county. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  sittings  in  Middlesex,  the 
plaintiff,  having  given  evidence  tending  to  prove  adulterous  intercourse 
between  the  defendant  and  his  (the  plaintiff's)  wife,  at  the  defendant's 
own  house,  at  Bristol,  called  witnesses  to  establish  a  like  criminal  inter- 
course between  the  parties  at  a  house  at  Bath  in  Somersetshire,  occupied 
by  Mrs.  Needes,  under  the  following  circumstances : — On  the  16th  of  July^ 
1845,  a  gentleman,  who  was  identified  by  the  witnesses  as  the  defendant 
in  the  cause,  called  at  the  house  of  Mrs.  Needes,  and  expressed  a  wish  to 

*7251  ^^^  ^^  ^^  ^^^^  furnished,  *saying  that  he  wanted  it  for  the 
purpose  of  meeting  a  Jady  to  whom  he  was  privately  married,  and 
that  his  name  was  Lyde.  Mrs.  Needes  being  from  home,  her  sister.  Miss 
Withers,  promised  to  communicate  with  her  on  the  subject,  and  write  to 
him.  On  the  25th,  Mrs.  Needes  received  a  letter  signed  <«  W.  Lyde,'' 
which  letter  was  proved  aliwnde  to  be  in  the  handwriting  of  the  defend- 
ant, and  which  appeared  to  have  been  posted  on  the  preceding  day  at 
Swindon,  in  Wiltshire,  and  in  which  the  writer  requested  to  be  informed 
whether  or  not  he  was  to  have  the  apartments ;  desiring  that  the  answer 
might  be  addressed  to  «<  W.  Lyde,  Esq.,  British  and  Foreign  Institute 
Hotel,  George  Street,  Hanover  Square,  London."  An  answer  was  ac- 
cordingly written  by  a  nephew  of  Mrs.  Needes,  and  sent  a<ldressed  as 
requested.  On  the  29th  of  July,  the  defendant  called  at  Mrs,  Needes's^ 
where  he  saw  Miss  Withers,  and  told  her  he  had  received  the  letter.  He 
then  paid  her  a  month's  rent  in  advance ;  and,  in  the  course  of  the  same 
day,  the  plantiff's  wife  (who  was  likewise  identified  by  the  witnesses)  called 
at  the  house,  and  passed  several  hours  with  the  defendant  there.  There 
was  no  evidence  to  show  how  the  defendant  obtained  possession  of  the  letter 
addressed  to  W.  Lyde,  at  the  hotel  in  George  Street,  Hanover  Square. 

A  waiter  at  the  hotel  proved  that  the  defendant,  who  was  well  known 
as  Mr.  Dunsford,  came  there  on  the  16th  of  July  ;  that  his  father  died  there 
on  the  19th,  his  body  remaining  there  till  the  21st ;  that  the  defendant 
was  at  the  hotel  again  on  the  27th,  and  left  it  on  the  28th.  It  was  also 
proved  by  the  waiter  that  the  defendant  was  at  the  hotel  from  the  22d  of 
August  until  the  26th. 

Mrs.  Needes  further  proved,  that,  on  the  27th  of  August,  she  received 
another  letter  signed  «« W.  Lyde,"  (in  the  handwriting  of  the  defendant,) 
*7261  ^^^^^  London,  *August  26th,  informing  her  that  the  writer  would 
-*  be  at  Bath  on  the  following  day ;  and  that  the  defendant  ac- 
cordingly came  to  her  house  on  that  day,  and  was  again  visited  there  by 
Mrs.  Clark. 

At  the  close  of  the  plaintiff's  case.  Sir  T.  WUdt,  Serjt.,  on  the  p&t 
•.  f  the  defendant,  applied  for  a  nonsuit,  on  the  ground  that  the  defendant 
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had  felled  to  comply  with  his  undertaking  to  give  material  evidence  of 
abme  matter  in  issue  fa)  sarising  in  the  county  of  Middlesex.     Sir  F. 
Thesigefy  attorney-general,  contrdy  insisted  that  the  defendant  was  not . 
trntitled  to  avail  himself  of  the  objection  unless  he  put  in  evidence  the 
]tIaintiflPs  undertaking.     This  Sir  T.  Wilde  declined  doing. 

Tlie  learned  judge  refused  to  nonsuit  the  plaintiff,  but  reserved  leave  to 
the  defendant  to  move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion 
that  he  was  in  a  situation  to  ask  it,  and  that  the  undertaking  had  not  been 
complied  with. 

A  verdict  was  found  for  the  plaintiff,  damages  5000/. 

Sir  T.  Wildey  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a 
consult  or  a  new  trial.  (6) 

Talfourdj  Seijt.,  (with  whom  was  Btdty)  showed  cause.  The  undertak 
ing  to  give  material  evidence  in  Middlesex  not  having  been  produced  at 
the  trial,  the  defendant  is  in  precisely  the  same  condition  as  if  he  ha<l 
omitted  to  take  the  objection  then,  in  which  case  he  would  not  be  in  a 
situation  now  to  ask  for  a  nonsuit :  Hov)  v.  Pickard^  2  M.  &  W.  373, 
5  Dowl.  P.  C.  606.  Santler  v.  Heard,  2  W.  Bla.  1031,  is  the  first  case 
on  ^record,  of  a  motion  to  enter  a  nonsuit  on  the  ground  of  an  omis-  r*707 
sion  to  comply  with  the  undertaking.  It  does  not,  however,  '- 
appear  from  the  report  of  that  case  whether  such  an  undertaking  was  put 
in  or  not.  In  the  subsequent  case  of  Watkins  v.  Towers,  2  T.  R.  275, 
Gbose,  J.,  intimates  a  doubt  whether  the  court  had  power  to  order  a  non- 
suit to  be  entered  against  the  consent  of  the  plaintiff.  At  all  events,  the 
plaintiff  in  the  present  case  did  give  evidence  enough  arising  in  Middlesex 
to  satisfy  the  terms  of  his  undertaking.  There  are  many  cases  to  show  that 
Tery  slight  evidence  will  suffice.  Thus,  in  Gosling  v.  Birrde,  M.  &  M. 
531,  proof  of  a  conversation  with  the  defendant  in  the  cause,  referring  to 
the  matters  involved  in  it,  taking  place  after  the  writ  had  been  sued  out, 
was  held  sufficient  to  satisfy  an  undertaking  to  give  material  evidence  in 
the  countyin  which  the  conversation  took  place.  In  Greenway  v.  TUch' 
marsh,  7  M.  &  W.  221,  9  Dowl.  P.  C.  279,  it  was  held  that  such  an 
undertaking  is  satisfied  by  evidence  bearing  on  the  amount  of  damages  : 
and,  therefore,  in  an  action  for  a  breach  of  warranty  of  a  horse,  in  which 
the  issue  raised  on  the  pleadings  was,  whether  the  plaintiff  bought  the  horse 
of  the  defendant  or  not,  payment  in  Middlesex  of  the  keep  of  the  horse, 
afler  notice  to  the  defendant  of  its  unsoundness,  was  held  sufficient  to 
satisfy  the  undertaking  to  give  material  evidence  in  that  county.  So,  in 
Collins  V.  Jenkins,  4  N.  C.  225,  5  Scott,  589,  in  an  action  on  a  warranty 
of  a  horse,  the  venue  having  been  changed  from  Middlesex  to  Worcester* 
shire,  and  brou^t  back  upon  the  usual  undertaking,  a  letter  written  by  the 

(a)  MHien  the  nndertakhig  10  giiren  it  is  uncertain  what  will  be  the  matter  in  iMoe.    Ani 

«»pMi,7aa 

(6)  The  rule  was  drawn  op  on  reading  the  nisi  prios  lecoird,  and  the  two  mlea  lo  cfaanfl|i 
and  bring  back  the  venue. 
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plaintiiT's  attorney  in  Middlesex,  apprizing  the  defendant  of  the  breach  ot 
warranty,  and  stating  that  the  horse  was  standing  at  livery  at  the  defend- 
*72R1     ^^^'^  expense,  coupled  with  an  *admission  in  Middlesex,  by  the 

defendant's  agent,  of  the  receipt  of  that  letter,  was  held  a  suffi- 
cient compliance  with  an  undertaking  to  give  material  evidence  of  some 
matter  in  issue  arising  in  Middlesex.  In  Lawson  v.  Mangles^  2  M.  &  Rob. 
427,  where  the  plaintilOls,  who  sued  as  assignees,  sought  to  comply  with 
t|ie  undertaking  to  give  material  evidence  in  London,  by  putting  in  the 
fiat  and  appointment  of  assignees,  which  had  been  enrolled  in  the  court 
of  bankruptcy  in  the  city  of  London,  Parke,  B.,  said :  « I  think  the  under- 
taking is  satisfied  by  the  proceedings  in  bankruptcy  which  are  put  in. 
The  undertaking,  having  been  given  before  plea  pleaded,  had  reference 
to  the  declaration ;  and  any  evidence  that  would  have  been  material  to 
support  the  cause  or  right  of  action  alleged  in  the  declaration,  if  such 
cause  or  right  had  been  traversed  by  the  defendants'  pleas,  is  sufficient  to 
satisfy  the  plaintiffs'  undertaking,  though  the  defendants  have  not  by  their 
pleas  put  such  right  of  action  in  issue.  If  the  defendants  had  denied  the 
bankruptcy  by  pleading,  the  proceedings  in  bankruptcy  would  have  beer, 
necessary  evidence."  In  Watkins  v.  Towers^  2  T.  R.  275,  proof  of  a  rule 
for  payment  of  money  into  court,  was  held  sufficient,  as  being  an  admission 
of  the  contract.  In  Lindley  v.  Bates,  2  C.  &  J.  659,  2  Tyrwh.  746,  the 
undertaking  was  held  to  be  satisfied  by  proof  of  putting  into  the  post,  in 
the  county  to  which  the  venue  was  restored,  letters  containing  invoices 
touching  the  goods  in  dispute.  [Erle,  J.  The  letters  containing  the 
invoices  were  direct  evidence  of  the  matter  in  issue.]  Vaughan,  B.,  there 
says :  <<  In  all  the  cases,  it  may  be  admitted  to  be  laid  down  that  there 
must  be  some  evidence  that  is  material ;  but,  if  it  be  so,  we  cannot  discuss 
the  qwintum  of  materiality.  If  any  one  fact  material  to  the  issue  be  proved 
^7291    ^^  ^^^^   arisen  in  the  county,  that  is  sufficient."    *In  Gilling 

y.  Dugan,  ante,  vol.  i.  p.  8,  the  defendant  bought  goods  of  A.  at 
Southampton,  within  the  county  of  the  town  of  Southampton,  which  were 
sent  to  him  at  Southsea,  in  Hampshire :  two  months  afterwards  the  plaio- 
tiff — for  whom,  it  appeared.  A.,  as  agent,  had  made  the  contract—sent 
the  defendant  a  duplicate  invoice,  enclosed  in  a  letter  posted  in  Middlesex: 
in  reply,  the  defendant  disclaimed  all  knowledge  of  the  plaintifi*,  bat  admit- 
ted  the  contract  with  A.,  and  expressed  his  willingness  to  pay  the  plaintifi^ 
provided  A.  authorized  him  so  to  do :  and  it  was  held  that  these  letters— 
A.'s  agency  being  proved — were  sufficient  to  satisfy  an  undertaking  to 
give  material  evidence  in  Middlesex.  The  facts  upon  which  the  plaintiff 
relies  are  much  stronger  than  those  of  any  of  the  cases  cited.  The  negoti- 
ation for  the  hire  of  the  apartments  at  Bath — which  were  to  be  the  scene 
of  the  adultery — was  opened  by  the  defendant  on  the  16th  of  July.  His 
fether  was  then  lying  on  his  death-bed  at  the  hotel  in  George  Street,  Han 
over  Square.  He  died  on  the  19th ;  and  on  the  24th,  before  the  fiinersl 
bad  taken  place,  the  defendant  addressed  a  letter  firom  Swindon,  in  Wilt 
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shire,  to  Mrs.  Needes,  at  Bath,  desiring  to  know  whether  he  was  to  havft 
the  apartments,  and  requesting  that  an  answer  might  be  forwarded  to  him, 
addressed  to  W.  Lyde,  at  the  hotel :  on  the  26th  the  answer  came  ;  and 
on  the  29th,  only  ten  days  after  his  father's  decease,  the  defendant  is 
found  in  the  possession  of  the  lodgings  at  Bath,  receiving  the  visits  of 
Mrs.  Clark.    All  this  was  most  material  evidence  in  estimating  the  degree 
of  the  defendant's  guilt,  and  a  legitimate  subject  for  consideration  upon 
the  question  of  damages.     Suppose  an  action  had  been  brought  by  either 
party  for  a  breach  of  the  contract  for  the  hire  of  the  apartments,  would  not 
the  letter  received  by  the  defendant  and  the  letter  •written  by  him     r«70Q 
in  Middlesex,  have  been  material  evidence  ?     It  was  most  import-    •• 
ant  in  this  case  to  show  the  preconcerted  scheme  for  meeting  the  plaintiflfs 
"wife  at  Bath.     Besides,  it  w^as  impossible  to  foresee  what  questions  ol 
identity  would  arise  at  the  trial.     Again,  on  the  25th  of  August,  the  de* 
fendant  wrote  from  the  hotel  in  George  Street  to  the  landlady  of  the  house 
at  Bath,  desiring  that  the  rooms  might  be  prepared  for  his  reception  on 
the  27th ;  on  which  day  he  was  joined  there  by  Mrs.  Clark.     The  case  is 
infinitely  stronger  than  that  of  The  King  v.  Burdett,  3  B.  &  Aid.  717,  4  B. 
&  Aid.  95.     There,  the  question  was  whether  the  letter,  which  was  the 
subject  of  the  information,  had  been  published  in  Leicestershire.     The 
letter,  which  was  in  the  handwriting  of  the  defendant,  but  without  date 
or  post-mark,  was  delivered  open  by  Mr.  Bickersteth,  now  Lord  Langdale, 
the  friend   and  legal  adviser  of  the  defendant,  to  a  Mr.  Brookes,  on  the 
23d  or  24th  of  August,  1819,  for  publication  in  the  London  newspapers. 
The  only  evidence  to  show  a  publication  in  Leicestershire  was,  that  the 
letter  was  dated  from  the  defendant's  residence,  Kirby  Park,  in  that  county, 
and  that  defendant  was  seen  in  that  neighbourhood  on  the  22d  and  23d 
of  August ;  and  it  did  not  appear  that  he  had  left  that  place  until  after  the 
publication  of  the  letter  in  the  newspapers.     This  was  ruled  by  Best,  J.,  to 
be  sufficient  evidence  to  go  to  the  jury ;  and  the  court  afterwards  held 
that  the  information  was  well  laid  in  the  county  of  Leicester.     Here,  the 
letters,  coupled  with  the  surrounding  circumstances  of  misrepresentation 
and  falsehood,  were  material  to  establish,  not  the  entire  cause  of  action,  it 
is  true,  nor,  perhaps,  any  part  of  the  cause  of  action,  but  the  preconcerted 
arrangement  by  the  defendant  for  the  perpetration  of  the  guilty  act  of  which 
the  plaintiff* complains ;  and  they  amply  satisfied  ^the  undertaking     rv^oi 
he  entered  into.     The  suggestion  made  on  moving  for  this  rule —     »• 
that  it  was  not  competent  to  the  plaintiff,  after  he  had  established  a  com- 
plete case  of  adultery  at  Bath,  to  proceed  to  give  evidence  of  another 
distinct  cause  of  action  partly  arising  in  Middlesex — is  totally  without 
foundation.     As  against  the  defendant,  the  plaintiff  is  entitled  to  avail 
himself  of  the  affidavit  upon  which  the  rule  to  change  the  venue  was 
obtained,  wherein  the  defendant  distinctly  swears  that  the  cause  of  action, 
if  any,  arose  in  the  county  of  Somerset,  and  not  elsewhere. 

Sir  T.  Wildey  and  Channelly  Serjts.,  in  support  of  the  rule.     The  objec- 
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4ion  that  the  plaintiflfhas  failed  to  satisfy  his  undertakiDg  to  give  material 
evidence  in  Middlesex,  clearly  is  one  that  can  only  be  taken  by  way  of 
nonsuit :  SarUler  v.  Heardj  2  W.  Bla.  1031 ;  Bruckshaw  t.  HopUmt^ 
Cowp.  409 ;  Jfeal  v.  JfeviUe,  2  Marsh.  278 ;  Powell  y.  Bich,  Ibid.  494. 
And  the  defendant  was  not  bound  to  produce  the  rule.  It  was  enough 
•to  call  the  attention  of  the  court  and  the  counsel  to  the  undertaking.  It 
was  at  the  plaintiflPs  option  to  perform  or  not  the  engagement  he  had  en- 
tered into  with  the  court :  and,  if  he  has  failed  to  perform  it,  he  canaot 
resist  the  authority  of  the  court  to  direct  a  nonsuit  to  be  entered.  In 
ejectment,  it  is  not  necessary  to  produce  the  consent-rule  as  part  of  the 
plaintiff's  case ;  but,  if  the  defendant  doe?  not  appear,  or  refuses  to  con- 
fess lease,  entry,  and  ouster,  and  the  plaintiff  is  thereupon  nonsuited,  the 
latter  is  entitled  to  judgment  and  execution  (a)  immediately :  Doe  d. 
Greaves  v.  Rabj/y  2  B.  &  Ad.  948;  Doe  d.  Flemming  v.  Am^dd, 
I  Dowl.  N.  S.  327. 

^7321        ^Assuming,  then,  that  the  defendant  has  placed  himself  in  a 
position  to  urge  the  objection,  the  undertaking  has  not  been  per- 
formed.    In  early  times,  the  laying  of  the  venue  in  the  county  where  the 
cause  of  action  arose,  was  rigidly  enforced.    Statutes  were  passed,  and 
rules  were  made,  imposing  penalties  for  a  departure  from  this  course.    It 
was  competent  to  the  defendant,  originally,  to  move  to  quash  the  torit^  if 
he  could  show  it  to  have  been  sued  out  in  a  wrong  county ;  (6)  sabse* 
quently,  he  was  allowed  to  traverse  the  county.     Under  the  equity  of  the 
statutes,  6  Ric.  2  c.  2,  and  4  H.  4,  c.  18,  the  courts  introduced  the 
practice  of  changing  the  venue  upon  the  defendant's  affidavit ;  but,  inas- 
much as  this  was  done  upon  a  statement  which  the  plaintiff  had  no  oppor- 
tunity of  answering,  he  was  allowed  to  restore  the  venue  to  the  original 
county,  upon  an  undertaking  to  give  at  the  trial  material  evidence  of 
some  matter  in  issue  arising  in  that  county — giving  the  defendant  the 
same(c)  advantage  that  he  would  have  had  by  a  traverse  on  the  record, 
for  which  the  modem  practice  was  substituted,  viz.,  a  nonsuit  in  case  of 
the  defendant's  failure  to  comply  with  this  undertaking:  Gilb.  Hist.  C. 
P.  c.  7 ;   1  Wms.  Saund.  74,  n.  (2) ;  SarUler  v.  Heard,     [TINDA^  C.  J. 
Would  not  the  undertaking  be  satisfied  by  proof  of  special  damage  arising 
in  the  original  county  ?]    Undoubtedly  it  would.     [Tindal,  C.  J.  Then, 
as  you  cannot  traverse  the  special  damage,  the  terms  are  not  convertible.] 
The  damages  are  in  issue  in  the  cause.     The  plaintiff  is  bound,  in  orde 
to  satisfy  the  undertaking,  to  prove  some  part  at  least  of  the  cause  of  ac- 
*7331    ^^^°  ^^  ^^^^  arisen  in  the  county  to  which  the  undertaking  ap- 
plies.    In  Lindley  v.  Bates  the  evidence  in  Yorkshire  *proved  the 

(a)  Not  in  the  action  in  which  the  default  took  place,  but  in  the  precedent  action  agtio^ 
the  casual  ejector,  in  which  judgment  and  execution  were  condilionaUy  atayed. 

(6)  Vida  port,  742,  n. 

(r)  Upon  the  traverte  the  plaintiff  would  be  bound  to  show  that  the  cauu  of  action  arr» 
wholly  or  in  part  in  the  county  in  which  he  had  stated  it  to  have  arisen.  To  this  causp  '>f 
action  the  matteis  ultimately  in  tsme  might  be  wholly  cuUateraL    Et  vide  poat,  746,  n. 
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contract.    In  CSirtis  v.  Drinkwatery  2  B.  &  Ad.  169,  which  was  an  action 
against  a  coach-proprietor  for  negligence  in  conveying  the  plaintiff  from 
Oxford  to  Leominster,  the  accident  of  which  the  plaintiff  complained  hap* 
X>ened  in  Oxfordshire ;  and  it  was  held  that  the  inconvenience  suffered, 
and  expense  incurred  by  the  plaintiff  in  the  county  of  Worcester,  was 
material  evidence  of  a  matter  in  issue  arising  there,  within  the  meaning 
of  the  undertaking  given  on  restoring  the  venue.     There,  as  in  Collins  v. 
Jenkins,  4  N.  C.  225,  6  Scott,  589,  the  evidence  went  to  show  the  plain- 
tiff entitled  to  damages  which  he  otherwise  could  not  have  obtained. 
There  is  nothing  in  any  of  the  cases  to  show  that  the  undertaking  will  be 
satisfied  by  proof  of  any  collateral  matter :  and  in  Cockerell  v.  Chamber- 
layjie^  1  Taunt.  518,  the  contrary  was  expressly  held.   What  is  the  matter 
in  issue  here  ?     The  adultery  in  Somersetshire,  and  the  amount  of  dam^ 
ages.    When  the  plaintiff  has  proved  a  fact  in  Somersetshire  from  which 
be  asks  the  jury  to  infer  that  adultery  has  been  committed  there,  and,  in 
order  to  strengthen  that  inference,  goes  on  to  prove  a  long  series  of  inde- 
pendent and  collateral  facts  occurring  in  Middlesex,  can  it  be  said  that 
all  these  are  material  evidence  of  some  matter  in  issue  arising  in  Middle- 
sex?   Clearly  not.     [Cresswell,  J.,  referred  to  the  terms  of  the  rule  of 
Hilary  term,  2  W.  4,  c.  103,  which  provides  that  <(the  venue  shall  not 
be  brought  back,  except  upon  an  undertaking  of  the  plaintiff  to  give  ma- 
terial evidence  (a)  in  the  county  in  which  the  venue  was  originally  laid."] 
That  rule  was  framed  for  the  mere  purpose  of  assimilating  the  practice 
of  the  court  of  King's  Bench  and  that  of  the  Common  Pleas,  which  were 
before  at  variance  in  this  respect.   The  whole  argument  urged  on     t^h'^a 
^he  part  of  the  plaintiff  shows  the  evidence  in  question  to  have 
tended  remotely  to  substantiate  a  matter  in  issue  arising  in  Somersetshire, 
and  not  elsewhere.     In  Guard  v.  Hodge^  10  East,  32,  the  venue  was 
changed  from  Middlesex  to  Devonshire,  in  an  action,  for  criminal  conver- 
sation, upon  the  usual  affidavit  that  the  whole  cause  of  action,  if  any, 
arose  in  Devonshire,  and  not  elsewhere  out  of  that  county ;  whereupon  a 
rule  nisi  was  obtained  for  discharging  the  rule  to  change  the  venue,  upon 
an  affidavit  that  the  marriage  of  the  plaintiff  with  his  wife  was  had  in  Ire- 
land.    Lord  Ellenborough  said  :    <(  The  rule  for  changing  the  venue 
having  been  made  on  the  usual  affidavit,  that  the  whole  cause  of  action 
arose  in  the  county  of  Devon,  and  not  elsewhere,  makes  it  necessary  to 
consider  what  is  the  whole  cause  of  action  in  this  case.    Now,  that  is  the 
trespass  committed  on  the  wife ;  and  the  proof  of  the  marriage  of  the 
plaintiff,  though  necessary  to  entitle  him  to  recover  for  the  injury  com- 
plained of,  is  no  part  of  the  cause  of  action.     As  in  Clarke  v.  Beed^  1  N. 
R.  310,  where  upon  a  rule  for  changing  the  venue  from  London  to  Essex, 
in  an  action  brought  by  the  assignees  of  a  bankrupt  against  the  defendant 
for  money  had  and  received,  it  having  been  objected  that  the  commission 

(a)  The  nile  is  nlent  as  to  «  some  matter  in  issue."    The  introduction  of  this  term  into 
the  undertaking  appears  to  be  calculated  to  lead  to  embarrassment  and  confusion. 
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had  issued  at  Westminster,  and  that  the  assignees  were  chosen  at  Guild- 
hall, and  that,  as  it  thereby  appeared  that  the  whole  cause  of  action  did 
not  arise  in  Essex,  the  plaintiff  was  entitled  to  retain  his  action  in  Lon- 
don; the  chief  justice  said,  that,  if  the  cause  of  action  arose  in  two  dif- 
ferent counties,  the  defendant  had  no  right  to  change  the  venue ;  but  that 
the  matters  stated  were  no  part  of  the  cause  of  action^  which  must  hare 
arisen  before  the  bankruptcy,  though  they  were  material  evidence  to  be 
given  in  support  of  it ;  therefore  that  the  plaintiff  must  undertake  to  give 
'^7^51     ™^^^^i^^  evidence  in  London,«in  order  *to  draw  back  the  venae. 

So,  here,  though  the  marriage  be  a  material  inducement  to  the 
right  of  the  plaintiff  to  maintain  the  action  in  respect  to  the  trespass  on  his 
wife,  yet  it  is  no  part  of  the  cause  of  action  ;  and  consequently  the  venoe 
can  only  be  brought  back  by  the  plaintiff's  undertaking  to  give  material 
evidence  in  Middlesex."    Here,  the  cause  of  action  is  the  adultery.    To 
prove  that,  the  plaintiff  offers  evidence  of  certain  transactions  alleged  to 
have  taken  place  in  Middlesex,  which,  coupled  with  other  faets  arising  at 
Bath,  in  Somersetshire,  lead  to  a  probable  inference  that  the  adultery  was 
committed  at  that  place.     The  court  will  bear  in  mind  the  reason  of  the 
rule  and  of  the  undertaking.     If  any  thing  occurred  in  Middlesex,  tending 
in  any  degree  to  prove  that  the  imputed  adulterous  intercourse  really  did 
take  place  at  Bath,  then  there  would  have  been  some  foundation  for  the 
plaintiff's  argument.     But,  to  satisfy  the  undertaking,  the  proof  must  be 
material  to  some  matter  in  issue  arising  in  the  county  of  Middlesex.   The 
fact  of  the  defendant  having  made  a  contract  in  Middlesex  for  the  hiring 
of  the  apartments  at  Bath,  was  wholly  immaterial  and  collateral  to  the 
matter  in  issue.     What  are  the  facts  ?     The  defendant  was  resident  at  an 
hotel  in  Middlesex,  where  he  was  well  known  by  the  name  of  Dunsford. 
A  letter  was  sent  there  by  Mrs.  Needes,  addressed  (it  may  be  assumed) 
to  the  defendant  by  the  name  of  Lyde,  and  that  letter  he  afterwards,  at 
Bath,  admitted  he  had  received.     How  a  letter  so  addressed  got  to  his 
hands,  there  was  no  evidence  to  explain.     But  it  may  be  assumed  that  it 
did  reach  the  defendant.     He  answered  it  by  return  of  post,  desiring  Mrs. 
Needes  to  get  the  apartments  ready  for  his  reception  on  the  following  day. 
Now,  the  single  fact  to  be  established  being  the  aduhery  at  Bath,  how 
can  it  be  said  that  there  was  evidence  of  any  matter  in  issue  arising  in 
^7361     Middlesex,  when  all  that  is  proved  to  **have  occurred  there  was 

something  tending  in  some  degree  to  strengthen  the  inference  of 
adultery  at  Bath }  The  suggestion  of  the  death  of  the  defendant's  father 
at  the  hotel  in  George  Street,  is  just  as  remote  from  any  bearing  upon  the 
matter  in  issue.  To  hold  the  evidence  adduced  here  to  be  sufficient  to 
satisfy  the  plaintiff's  undertaking  to  give  at  the  trial  evidence  of  some 
matter  in  issue  (a)  arising  in  the  county  of  Middlesex,  will  be  going  very 
much  further  than  any  of  the  authorities  warrant,  and  infinitely  beyond 
the  reason  upon  which  the  practice  is  founded. 

(a)  Vide  rapii,  733  (a}i 
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TiNDAL,  C.  J.  The  question  in  this  case  is,  whether  or  not  the  plaintiff 
has  complied  with  the  undertaking  entered  into  by  him  on  obtaining  the 
rule  to  bring  back  the  venue  to  the  county  in  which  he  had  originally  laid 
it,  namely,  to  give  material  evidence  at  the  trial  of  some  matter  in  issue 
arising  in  the  last-mentioned  county.  It  is  to  be  observed  that  the  plain- 
liflTis  not  by  this  undertaking  required  to  show,  as  was  formerly  the  case, 
that  the  whole  cause  of  action  arose  in  the  county  to  which  the  venue  is 
restored,  but  only  to  give  material  evidence  of  some  matter  in  issue  aris- 
ing there.  Sir  W.  Blackstone,  in  Saniler  v.  Heard j  points  out  the  altera^ 
tion  and  progress  of  the  law  in  this  respect.  <<  Originally,"  he  says,  « it 
vras  required  that  the  plaintiff  should  give  no  evidence  at  the  trial,  but 
vrhat  arose  in  the  county  where  the  venue  was  retained.(a)  If  he  gave 
none  such,  he  must  have  been  nonsuited,  of  course.  But,  when  it  was 
laid  down,  more  liberally,  in  Swaine^s  case^  1  Siderf.  406,(6)  that  the  plaintiff 
might  lay  his  venue  in  any  county  wherein  part  of  the  cause  of  action  arose, 
he  was  then  bound  *only  to  give  some  evidence  and  not  the  whole —  r»707 
dare  aliquofn  evidenJtiafin — in  the  county  where  the  venue  was  '■ 
laid  ;(c)  which  continues  to  be  the  rule  at  this  day."  We  have,  there- 
fore, to  determine  what  is  the  true  meaning  of  this  undertaking,  as  con- 
trasted with  the  former  practice.  I  am  of  opinion,  that,  if  the  defendant 
proves  any  fact,  which  materially  conduces  to  prove  the  matter  in  issue, 
arising  in  the  county  to  which  the  venue  is  restored,  he  satisfies  the 
undertaking.  What  was  the  matter  in  issue  here  ?  Whether  the  defend- 
ant had  been  guilty  of  adultery  with  the  plaintiff's  wife  in  the  county  of 
Somerset.  If  the  plaintiff  proved  any  matter  arising  in  Middlesex  which 
had  a  material  tendency  to  establish  the  affirmative  of  that  issue,  that  was 
a  complete  compliance  with  the  undertaking.  In  the  course  of  the  argu- 
ment it  has  been  said,  that,  in  considering  whether  or  not  the  undertaking 
has  been  satisfied,  regard  must  be  had  to  the  materiality  of  the  evidence, 
and  that  it  is  entirely  a  question  of  degree.  To  my  mind,  however,  it 
appears  to  be  enough  that  it  is  such  evidence  as,  in  the  judgment  of  rea- 
sonable men,  would  naturally  conduce  to  the  finding  of  the  issue  for  the 
plaintiff.  It  suffices  that  it  is  material  at  the  time.  If  it  becomes  imma- 
terial by  reason  of  other  evidence  given  in  the  cause,  or  from  the  course 
of  the  pleadings,  it  is  not  the  less  in  my  opinion,  a  compliance  with  the 
undertaking.  If  it  was  once  material,  the  plaintiff's  undertaking  is  satis- 
fied. Was  the  evidence  here  given  material  in  this  view  i  The  question 
in  issue  was,  whether  or  not  the  parties  had  committed  adultery  in  the 
county  of  Somerset.  If  the  plaintiff  showed  a  complete  plan  and  contri- 
vance by  the  defendant  in  the  county  of  Middlesex,  by  which  the  wife  was 
to  be  brought  into  the  company  of  the  defendant  in  Somersetshire  for  the 

(a)  Ferrers  v.  Jaquety  1  Keb.  869 ;  ^non,  1  Siderf.  442. 

(b)  There  the  question  was,  not,  whether  the  plaitUijff  was  entitled  to  bring  back,  bat 
whether,  under  the  circumstances,  the  defendant  was  entitled  to  changtf  the  venne. 

(c)  Jnon,  2  Sdlk.  669;  j^non.  12  Mod.  616. 
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*7381  P^n^^s^^^  ^Q  adulterous  ^intercourse  there,  who  can  doubt  tbat 
that  was  material  evidence  of  some  matter  in  issue  arisiag  in 
Middlesex?  It  is  true,  it  was  not  direct  and  immediate  evidence  of  the 
fact  of  adultery :  but  it  was  evidence  whence  the  jury  might  veiy  justly 
infer  a  plot  for  carrying  into  effect  the  guilty  design  afterwards  consaB- 
mated  in  the  county  of  Somerset.  It  appears  that  the  defendant,  under 
the  assumed  name  of  Lyde,  addressed  a  letter  from  Swindon,  in  Wilt- 
shire, on  the  26th  of  July,  to  l^rs.  Needes,  at  Bath,  upon  the  subject  of 
the  hiring  of  the  lodgings  there,  directing  Mrs.  Needes  to  send  the  answer 
addressed  to  him  as  «W.  Lyde,  Esq.,  British  and  Foreign  Institute 
Hotel,  George  Street,  Hanover  Square,  Liondon :"  that  the  defendant  vas 
at  that  hotel  on  the  day  the  answer  arrived;  that  somebody  got  the  letter; 
and  that  the  defendant  acted  upon  it,  and  afterwards  admitted  that  it  had 
come  to  his  hands,  and  in  reply  to  it  wrote  to  Mrs.  Needes  to  say  that  be 
would  take  possession  of  the  apartments  on  the  following  day,  which  he 
did.  The  whole  plan  of  obtaining  the  lodgings  at  Bath,  for  die  crimiBal 
purpose  for  which  they  were  afterwards  used,  was  thus  matured  and  ca^ 
ried  into  effect  in  Middlesex.  It  seems  to  me  that  that  alone  most  mh 
terially  conduced  to  the  finding  of  the  issue  for  the  plaintiff,  and  therefore 
that  the  undertaking  was  properly  complied  with. 

Maule,  J.    I  am  of  the  same  opinion.     It  is  unnecessary  to  consider 
some  of  the  points  that  have  beien  discussed.     The  action  is  brought  Sk 
criminal  conversation  with  the  plaintiff's  wife,  to  which  the  defendant 
has  pleaded  not  guilty.     The  venue  originally  was  laid  in  Middlesex. 
The  defendant  changed  it  to  Somersetshire,  tipon  the  usual  affidavit  that 
the  cause  of  action  arose  at  Bath,  in  the  county  of  Somerset,  and  not 
*7391     ^'^^^^^^^*     '^^^  plaintiff  brought  it  back  to  Middlesex,  *upon  an 
undertaking  to  give  at  the  trial  material  evidence  of  some  matter 
in  issue  arising  in  that  county :  and  the  question  turns  upon  the  con- 
struction of  that  undertaking.    The  evidence  given  at  the  trial,  so  far  as 
this  point  is  concerned,  consisted  of  a  letter  written  by  the  defendant  in 
Wiltshire,  and  the  answer  thereto  addressed  to  the  defendant,  at  his  de- 
sire, by  the  assumed  name  of  Lyde,  at  an  hotel  in  the  county  of  Middl^ 
sex,  and  of  another  letter  written  by  the  defendant  from  the  same  hotel, 
containing  a  contract  for  the  hiring  of  apartments  at  Bath,  for  the  express 
purpose  of  meeting  the  plaintiff's  wife.    This  clearly  was  a  most  import- 
ant ingredient  in  the  plaintiff's  case.    It  was  evidence  of  a  contract  made 
by  the  defendant  in  Middlesex  for  the  hiring  of  apartments  in  the  countj 
of  Somerset,  to  enable  him  to  carry  on  the  adulterous  intercourse.    Tbt 
question  is  whether  it  satisfied  the  undertaking.  On  the  part  of  the  defend- 
ant it  was  insisted  that  the  plaintiff  was  bound  to  show  that  the  cause  ^ 
the  acHonj  or  some  material  part  of  it,  arose  in  Middlesex.     On  the  other 
hand  it  was  contended  that  it  inras  not  necessary  to  show  that  any  part  of 
the  cause  of  action  arose  there,  but  that  the  plaintiff  complied  with  his 
undertaking  by  proof  of  some  matter  arising  in  Middlesex  tending  to  sta^ 
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ta.n  the  action  or  to  enhance  the  damages,  although  the  whole  cause  of 
action  might  have  arisen  elsewhere.  I  am  of  opinion  that  this  latter  pro- 
position is  correct,  and  that  the  undertaking  may  be  complied  with,  not- 
vrithstanding  no  part  of  the  plaintiff's  cause  of  action  may  have  arisen  in 
Middlesex.  The  argument  on  the  part  of  the  defendant  was  founded 
chiefly  on  the  form  of  the  affidavit  used  on  the  motion  to  change  the 
veniie,  and  on  the  ancient  law  which  compelled  parties  to  bring  their 
suits  in  the  county  in  which  the  cause  of  action  arose.  I  think,  however, 
that  the  ancient  practice,  founded  on  the  6  Ric.  2,  c.  2,  and  4  Hen.  4,  c. 
18,  *is  by  no  means  to  be  assumed  to  be  the  basis  of  the  modem  r*^AQ 
practice,  or  that  the  latter  was  designed  to  attain  the  same  object  '- 
as  the  former.  On  the  contrary,  the  ancient  policy  of  the  law  was,  that 
the  trial  should  take  place  where  the  cause  of  action  arose  :  (a)  whereas, 
in  modern  times,  the  courts  deal  with  the  venue  in  actions  transitory  as 
they  think  fit.  The  application  to  change  the  venue  is  founded  rather 
upon  a  usual  form  of  affidavit,  than  upon  a  compliance  with  an  exact  rule 
of  court.  The  courts  are  in  the  habit  of  considering  where  the  action 
vrill,  upon  the  whole,  be  the  most  conveniently  tried.  Where  an  impar- 
tial trial  cannot  be  had  in  the  county  in  which  the  venue  is  laid,  or  the 
place  is  remote  from  the  residence  of  the  witnesses,  or  there  is  any  other 
suflScient  cause,  the  court  is  in  the  habit  ot  interposing,  not  for  the  purpose 
of  enabling  the  parties  to  try  the  cause  in  the  county  in  which  the  cause  of 
action  arose,  but  at  the  place  at  which  it  can  with  most  convenience  be 
tried.  Construing  the  terms  of  the  undertaking  according  to  their  natural 
import,  they  will  not  be  found  to  differ  from  what  we  are  now  deciding. 
On  the  other  hand,  we  should  be  doing  violence  to  the  words  of  the  un- 
dertaking, if  we  were  to  hold  that  the  plaintiff  does  not  satisfy  it,  unless 
he  proves  that  some  part  of  the  cause  of  action  arose  in  the  county  to 
which  the  venue  is  restored.  The  undertaking  makes  no  mention  at  all 
of  the  cause  of  action.  If  it  had  been  intended  that  the  plaintiff  should 
engage  to  prove  a  cause  of  action  arising  in  the  county  in  which  the 
venue  was  originally  laid,  the  proper  words  were  at  hand  to  express  that 
intention.  The  true  meaning  of  the  undertaking  is  this : — It  may  be  that 
the  whole  cause  of  action  arose  in  the  county  of  Somerset;  but  I  under- 
take at  the  trial  to  give  material  evidence  of  some  *matter  in  issue  r^-jAi 
arising  in  Middlesex,  where  the  venue  was  originally  laid.  It  is  ^ 
generally  enough  if  the  plaintiff  shows  that  he  had  a  substantially  good 
reason  for  laying  the  venue  in  the  county  to  which  it  is  restored.  I 
think  the  undertaking  was  not  meant  to  be  inconsistent ;  it  is  not  an  issue 
taken  upon  the  affidavit  of  the  defendant  on  the  rule  for  changing  the 
venue,  that  the  cause  of  action  arose  in  Somersetshire,  and  not  elsewhere, 
but  a  sort  of  confession  and  avoidance  of  it.  That  seems  to  me  to  be  the 
result  of  fne  cases  which  have  been  referred  to  in  the  course  of  the  argu- 
ment.   In  Latoson  v.  Mangles,  2  M.  &  Rob.  427,  Parke,  B.,  lays  it  down, 

(a)  Vide  post,  743,  n.,  746,  n. 
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that  the  undertaking  is  satisfied  «<  by  any  evidence  in  the  original  county, 
not  of  the  cause  of  action,  but  tending  to  support  the  cause  of  action, 
alleged  in  the  declaration."  In  that  case  the  bankruptcy  was  no  part  of 
the  cause  of  action ;  and  yet  it  was  held  that  the  undertaking  to  give  ma- 
terial evidence  in  London  was  satisfied  by  proof  of  the  appointment  of 
the  plal^itiiTs  as  assignees  there.  If  we  were  to  interpret  the  undertaking 
according  to  the  defendant's  affidavit,  or  according  to  what  is  said  to  have 
been  the  equity  of  the  statutes  6  Ric.  2,  c.  2,  and  4  H.  4,  c.  I8,(a)  we 
should  be  departing  from  the  words  and  spirit  of  the  undertaking  as  it  is 
interpreted  and  acted  upon  in  modern  times.  Notwithstanding  the  whole 
cause  of  action  may  have  arisen  in  Somersetshire,  yet,  if  the  plaintiff 
showed  evidence  of  any  fact  arising  in  Middlesex,  which  would,  at  the 
time  the  undertaking  was  given,  be  material  to  the  inquiry  then  raised, 
that  would  be  a  satisfactory  compliance  with  the  undertaking.  I  do  not 
agree  that  nothing  short  of  proof  of  adultery  in  Middlesex  would  satisfy 
*7421  ^^^  undertaking.  I  cannot  conceive  any  thing  to  fall  *more  cor- 
rectly within  the  description  of  evidence  of  some  matter  in  issue 
arising  in  the  county  of  Middlesex,  than  that  the  defendant  in  that  county 
made  a  contract  for  the  hiring  of  apartments  in  Bath  for  the  express 
purpose  of  committing  adultery  with  the  plaintiff's  wife.  That  such 
was  his  intention,  is  clear  from  his  statement  to  Miss  Withers,  when 
he  first  went  to  look  at  the  apartments.  If  that  evidence  was  not 
material,  it  could  only  be  excluded  from  that  category  on  the  ground 
that  it  did  not  prove  any  part  of  the  cause  of  action ;  which  proof,  in 
my  opinion,  is  not  necessary  to  satisfy  the  undertaking.  Without  ad- 
verting to  the  other  points  urged  on  the  argument,  I  agree  with  the 
lord  chief  justice,  that  the  rule  must  be  discharged,  on  the  ground  that 
the  evidence  given  in  Middlesex  was  sufficient  to  satisfy  the  plaintiff's 
undertaking. 

Cbesswell,  J.   I  also  think  the  rule  for  entering  a  nonsuit  in  this  case 
ought  to  be  discharged.     In  order  to  arrive  at  the  true  construction  of  the 
undertaking  in  question,  we  must  look,  not  to  the  statute  of  Richard  2, 
nor  to  the  origin  of  the  practice  on  changing  the  venue — which  might 
lead  into  much  curious  research  (b) — but  to  that  which  is  now  the  settled 
practice  of  the  courts.     I  think  it  cannot  be  denied  that  the  evidence 
given  at  the  trial  as  to  what  took  place  in  the  county  of  Middlesex,  most 
materially  conduced  to  the  verdict :  it  was  most  material  in  two  respects; 
in  the  first  place,  it  tended  to  prove  the  object  the  defendant  had  in  view 
in  meeting  the  plaintiff's  wife  at  Bath ;  and,  in  the  next  place,  it  tendeu 
to  show  that  the  defendant  was  the  person  who  hired  the  apartments  at 
Bath,  and  who  there  met  the  plaintiff's  wife.     According  to  the  old 

(a)  Vide  Cheney  v.  Laurence,  M.  4  H.  6,  fo.  2,  pL  4 ;  SHU  v.  Prior  of  HaUes,  M.  8  H.  6, 
fa  23,  pi.  9.  J  f  , 

(b)  Before  the  ■tatotea  a  plaintiff  brought  his  action  «  where  he  might  soonest  bring  the  de- 
fendant to  answer,"  per  Schard,  (John  de  Shardelow,  Just  of  C.  P.,)  H.  10  E.  3,  fo.  7,  pL  19. 
And  see  P.  14  E.  3,  Fit*.  Abr.  Brief,  pi.  274. 
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'practice,  if  the  defendant  wished  to  remove  the  venue  from  the  r*^A9 
place  where  the  plaintiff  had  laid  it,  to  another  county,  he  was 
obliged  to  swear  that  the  whole  cause  of  action  arose  in  the  county  to 
which  be  sought  tp  change  it.  The  practice  of  the  three  courts  upon  the 
subject,  before  the  rule  of  Hilary  term,  2  W.  4,(a)  differed.  In  the  King's 
Bench,  the  rule  to  change  the  venue  was  absolute  in  the  first  instance ;  (A) 
in  this  court,  it  was  a  rule  to  show  cause  only,  which  was  discharged,  if, 
on  showing  cause,  the  plaintiff' swore  that  the  whole  of  the  cause  of  action 
did  not  arise  in  the  county  to  which  it  was  sought  by  the  rule  to  change 
the  venue  ;  and,  in  the  Exchequer  it  was  a  rule  nisi,  which  made  itself 
absolute  unless  cause  was  shown  to  the  contrary  on  or  before  the  day 
therein  mentioned.(c)  In  the  King's  Bench  and  (d)  in  the  Exchequer,  if 
the  plaintiff*  wished  to  restore  the  venue  to  the  original  county,  he  could 
only  do  so  upon  undertaking  to  give  material  evidence  in  that  county. 
In  this  court,  however,  the  plaintiff*  did  not  undertake  to  prove  a  cause 
of  action  arising  in  the  original  county ;  it  was  enough  if  he  showed  that 
it  did  not  all  arise  in  the  county  to  which  the  defendant  sought  to  remove 
the  venue ;  he  was  not  bound  to  give  any  evidence  at  all  in  the  other 
county.  I  point  that  out  merely  for  the  purpose  of  showing  that  the  un* 
dertaking  is  not  a  mere  equivalent  for  what  before  appeared  on  the  affi- 
davit. It  is  wholly  different.  It  admits  the  truth  of  the  affidavit — that 
the  cause  of  action  arose  in  the  second  county,  and  not  elsewhere, — but 
it  avoids  the  efi*ect  of  that  admission  by  engaging  to  give  at  the  trial  of 
the  cause  material  evidence  of  some  matter  in  issue  arbing  in  the  original 
county.  That  is  abundantly  apparent  from  the  cases  of  Clark  v.  Reedf  1 N. 
R.  310,  and  Guard  v.  Hodge.  In  the  former,  it  having  been  objected, 
upon  *a  rule  for  changing  the  venue  from  London  to  Essex,  in 
an  action  brought  by  the  assignees  of  a  bankrupt  against  the  de- 
fendant for  money  had  and  received,  that  the  commission  was  issued  at 
Westminster,  and  the  assignees  chosen  at  Guildhall,  and  that,  as  it  there- 
by appeared  that  the  whole  cause  of  action  did  not  arise  in  Essex,  there- 
fore the  plaintiff*  was  entitled  to  retain  his  action  in  London, — Sir  James 
Mansfield,  C.  J.,  said,  that,  if  the  cause  of  action  arose  in  two  diff*erent 
counties,  the  defendant  had  no  right  to  change  the  venue  ;  but  that  the 
matters  stated  were  no  part  of  the  cause  of  action^  which  must  have  arisen 
before  the  bankruptcy,  though  they  were  material  evidence  to  be  given  in 
support  of  it ;  and,  therefore,  that  the  plaintiff*  must  undertake  to  give 
material  evidence  in  London,  in  order  to  draw  back  the  venue.  So,  in 
Guard  v.  Hodge^  the  venue  having  been  changed  from  Middlesex  to  De<r 
Tonshire,  in  an  action  for  criminal  conversation  with  the  plaintiff* 's  wife, 
upon  the  usual  affidavit  that  the  whole  cause  of  action,  if  any,  arose  in 
Devon,  and  not  elsewhere  out  of  that  county ;  and  a  rule  nisi  having  been 

(a)  Vide  8  Bingh.  304, 3  B.  &  Ad.  389,  inpriL,  733. 

(6)  1  Chitt  R.  691  (a).  (c)  1  C.  &  J.  378  (A). 

(d)  After  rale  abeolate. 

2q2 


[*744 


/44  Clark  v.  Dunsford.  H.  T.  1846. 

vbtained  for  discharging  the  former  rule,  and  for  bringing  the  venue  btck 
to  Middlesex,  upon  an  affidavit  that  the  marriage  of  the  plaintiff  with  his 
wife  was  had  in  Ireland,(a) — Lord  Ellenboroogh  said :  «  Though  the 
marriage  be  a  material  inducement  to  the  right  of  the  plaintiff  to  maintain 
the  action  in  respect  to  the  trespass  on  his  wife,  yet  it  is  no  part  of  the 
cause  of  action  ;  and,  consequently,  the  venue  can  only  be  brought  back 
by  the  plaintiff's  undertaking  to  give  material  evidence  in  Middlesex." 
These  cases  clearly  show  that  the  undertaking  was  not  considered,  by  anj 
means,  as  equivalent  to  the  affidavit,  and  that  it  does  not  bind  the  plaio- 
m'jAP.i    tiff  to  prove  that  any  part  of  the  *  cause  of  action  arose  in  the  couotj 

where  the  venue  was  originally  laid.  Here,  the  matter  in  issue 
was  the  adultery  in  Somersetshire.  The  whole  case  might  have  been 
proved  by  evidence  arising  in  Middlesex.  Suppose  the  plaintiff  had 
called  a  witness  who  deposed  to  a  conversation  with  the  defendant  in  the 
county  of  Middlesex,  in  which  the  latter  had  given  a  detailed  account  of 
his  intercourse  with  the  plaintiff's  wife  at  Bath.  If  the  jury  believed  the 
witness,  the  plaintiff  must  have  had  a  verdict.  Could  it  have  been  said 
that  this  was  not  a  compliance  with  the  undertaking  ?  In  Gilling  v.  Ih- 
ganj  antd,  vol.  i.  p.  8,  the  undertaking  to  give  material  evidence  in  Mid- 
dlesex, was  held  to  be  satisfied  by  proof  of  an  admission  made  by  the 
defendant,  in  Middlesex,  of  a  purchase  of  goods  from  an  agent  of  the 
plaintiff  at  Southampton,  in  the  county  of  the  town  of  Southampton,  to 
be  delivered  to  the  defendant  at  Southsea,  in  Hampshire.  So,  in  lAndleff 
V.  Bates,  2  C.  &  J.  659,  2  Tyrwh.  746,  it  was  held  that  an  undertaking  to 
give  material  evidence  in  the  county  to  which  the  venue  is  restored,  in 
an  action  for  goods  sold  and  delivered,  is  satisfied  by  proof  of  letters, 
containing  invoices  of  goods,  having  been  put  into  the  post-office  in  that 
county  at  the  time  the  goods  were  forwarded.  The  evidence  there  was 
not  essential  to  the  plaintiff's  case  ;  the  contract  might  have  been  proved 
aUundi,  Upon  the  whole,  I  think  the  evidence  given  here  was  a  suffi- 
cient compliance  with  the  undertaking,  the  true  construction  of  which 
has  been  given  by  the  Lord  Chief  Justice  and  my  brother  Maule, 
namely,  that  the  plaintiff  shall  give  evidence  of  some  matter  arising  in 
Middlesex,  that  is  material,  and  that  conduces  to  prove  the  issue.(i) 
*74fi1        *Sr^^9  J*     I  ^^  ^f  opinion  that  the  undertaking  to  give  mate- 

rial  evidence  of  some  matter  in  issue  arising  in  Middlesex  has  not 
been  complied  with.  The  matter  in  issue  in  the  cause  was,  the  alleged 
adultery  by  the  defendant  with  the  plaintiff's  wife.  The  evidence  given 
was,  that  a  person  calling  himself  Lyde,  and  who  was  identified  as  the  de* 

J  a)  It  has  been  held  that  the  aodertakiog  ii  satisfiod  by  proof  of  facti  arising  ocU  of  tbs 
m,  or  in  Scotland.     M*Clure  ▼.  M*Keand,  2  Taant.  197,  decided  in  thia  court  subseqaanU^ 
l#  Prtiton  ▼.  Siratton,  2  Smith,  157,  in  the  King's  Bench. 

(6)  Qiuertf  whether  proof  of  any  matter  either  tending  to  support  the  action  or  enhaoee  th« 
damages,  as  the  case  stood  at  the  time  the  undertaking  was  given  or  rekvant  to  aby  issue  eveal- 
ually  tried,  would  not  have  been  a  substantial  compliance  with  the  nUe  of  court. 
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fendant,  looked  at  some  apartments  in  the  house  of  a  Mrs.  NeeJes,  at  Bath, 
stating  that  he  wanted  them  for  the  purpose  of  meeting  a  lady  to  whom 
he  was  privately  married  ;  that  a  letter  was  afterwards  received  from  him, 
dated  at  Swindon,  in  Wiltshire,  desiring  to  be  informed  if  he  could  have 
the  apartments,  and  directing  that  the  answer  might  be  addressed  to  him, 
in  his  assumed  name,  at  an  hotel  in  Middlesex  ;  that  a  letter  was  accord- 
ingly sent  to  him  there,  which,  he  answered,  stating  when  he  would  take 
possession ;  that  he  appeared  at  the  house  at  Bath  on  the  day  appointed  ; 
and  that  he  there,  on  several  occasions,  received  Mrs.  Clark  as  his  wife. 
That  was  abundant  evidence  to  establish  the  plaintiff's  case,  and  all  aris- 
ing in  the  county  of  Somerset.    It  is  true  that  it  depended  on  the  credit 
due  to  the  testimony  of  Mrs.  Needes  and  her  sister ;  and  the  evidence 
offered  to  show  that  the  defendant  was  at  the  hotel  in  Middlesex  about 
the  time  the  letter  was  sent  there  addressed  to  Lyde,  and  which  letter  he 
acknowledged  he  had  received,  tended  very  much  to  confirm  their  accu* 
racy.    It  was  not,  however,  evidence  of  any  matter  in  issue :  it  was  sim- 
ply confirmatory  of  the  other  direct  testimony.    I  agree  with  the  rest  of 
the  court  that  the  plaintiff  does  not  by  this  undertaking  pledge  himself  to 
prove  that  the  cause  of  action,  or  any  part  of  the  cause  of  action,  arose  in 
Middlesex.     Formerly,  in  this  court  the  rule  to  change  the  venue  was 
discharged  if  the  plaintiff  showed  that  any  part  of  the  cause  of  action  arose 
in  a  different  county  from  that  to  which  the  defendant  sought  to  change 
it.     That,  however,  is  *not  the  effect  of  this  undertaking.     The     rm'jA'r 
plaintiff  merely  says,  I  will  give  material  evidence  of  some  matter     *- 
in  issue  arising  in  Middlesex.     There  is  a  distinction  between  a  matter 
in  issue  (a)  and  a  cause  of  action.     The  marriage  of  the  plaintiff,  in  a 
case  of  this  sort,  is  in  issue,  but  it  is  no  part  of  the  cause  of  action.(6) 
So,  where  assignees  are  suing  for  a  debt  due  to  the  bankrupt,  the  bank- 
ruptcy is  in  issue,  but  it  is  no  part  of  the  cause  of  action.    According  to 
my  vieW)  the  plaintiff  binds  himself  by  the  undertaking,  to  prove  some 
matter  arising  in  Middlesex,  that  is  indispensable  to  be  proved  in  order 
to  establish  his  cause  of  action  as  stated  upon  the  record,  with  reference 
to  its  state  at  the  time  the  undertaking  is  given.     Evidence  tending  to 
enhance  the  damages,  I  conceive,  would  satisfy  the  undertaking.     It 
seems  to  me  that  the  evidence  was  not  direct  and  material  evidence  to 
prove-  any  matter  in  issue  arising  in  Middlesex,  but  was  only  evidence 
having  a  tendency  to  confirm  the  direct  evidence  of  matters  in  issue 
arising  in  Somersetshire,  where  was  laid  the  scene  of  a  transaction  upon 
which  the  parties  were  at  issue ;  and  that  the  rule  for  entering  a  nousuit 
ought  to  be  made  absolute. 

(a)  The  difficalty  in  this  caae  appears  to  have  arisen  from,  or  to  have  been  consideraUy 
complicated  by  the  introduction  of  the  words  «  some  matter  in  issue/'  which  are  not  required 
bj  tho  rule.     Vide  supri,  733  (a). 

(6)  And  e  contra  the  comortii  ami$tiOf  which  was,  strictly  speaking,  the  cause  of  adaosp 
can  hardly  te  said  to  have  been  a  matter  in  issue. 
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As,  however,  the  rest  of  the  court  are  of  a  different  opinioo,  the  rale 
will  be  discharged.  Rule  discharged.(ii) 

(a)  At  common  law  the  trial  took  place,  not  in  the  county  in  which  the  cause  of  adioa 
aroae,  or  where  the  venue  was  originally  laid,  but  in  the  county  in  which  the  fact  apon  which 
iMue  was  joined  was  alleged  in  the  pleadings  to  have  occurred.  Thus,  if  an  action  were  brouffai 
in  Essex,  for  words  imputing  perjury  alleged  to  have  been  spoken  there,  and  the  defieodaot 
justified  under  an  allegation  of  perjury  committed  in  Middlesex,  the  viaoe,  or  neighbourhood  by 

which  the  cause  was  to  be  tried,  *came  from  a  place  in  Middlesex,  where  a  fact  opoo 
*748]      which  the  parties  were  at  variance  was  suggested  to  have  occurred,  and  not  froin  £•• 

sex,  where  nothing  was  alleged  to  have  occurred,  except  that  upon  which  the  parti« 
were  agreed.  Ford  v.  Brook,  Cro,  El.  261.  Therefore,  in  Bowyer*s  cate,  lb.  468,  the  jodg- 
ment  was  reversed  on  the  ground  of  mistrial,  because  the  action  (of  slander)  being  brought  ia 
Shropshire,  for  words  alleged  to  have  been  spoken  there,  and  the  defendant  having  justified 
the  speaking  of  the  words  at  the  assizes  at  Chard  in  Somersetshire,  and  the  plaintifi*  having 
replied  de  injurid,  the  cause  had  been  tried  in  Shropshire.  S.  G.  difierently  reported  per  nom 
Bowyer  v.  Jenking,  Sir  F.  Moore,  410.  This  reasonable  practice  was  put  an  end  to  by  the  con- 
struction which  the  majority  of  the  court  of  King's  Bench  in  Craft  v.  Boite,  1  8aund.341,  pat 
on  the  16  dc  17  Car.  2,c.8,  which  enacts  that  no  judgment  shall  be  arrested  or  reversed,  for 
that  there  is  no  right  venue ;  so  as  the  cause  were  tried  by  a  jury  of  the  proper  county  or  plaos 
where  the  action  is  laid  ;^-a  statute  which  appears  to  have  been  framed  diverm  itUuitu, — to 
prevent  proceedings  being  defeated  after  verdict ;  Adderley  v.  Wite,  2  Lev.  164 ;  and  not  to 
alter  the  course  of  triaL     Vide  1  Wms.  Saund.  241. 


END   OF  HILARY   T£]IM.(a) 

(a)  For  the  cases  determined  in  this  term  on  appeal  from  decisions  of  revising  barristen» 
see  antd,  60 — 197. 


MEMORANDUM. 

*  In  the  vacation  after  the  last  Michaelmas  term,  Edwin  Sandys  Batn, 
Esq.,  of  the  Middle  Temple,  and  Charles  WUkinSj  Esq.,  of  the  Inner 
Temple,  having  received  her  majesty's  writ,  issued  in  vacation  under  the 
6  G.  4,  c.  95,  and  having  in  the  same  vacation  taken  the  oaths  usually  ad- 
ministered to  persons  called  to  the  degree  and  office  of  seijeant-at-lav, 
became,  under  the  provisions  of  that  act,  seijeants-at-law  sworn. 

The  new  Serjeants  gave  rings  ;  the  former,  with  the  motto  "^  Deo  ei 
Regind;''^  the  latter,  with  the  motto  t^J^on  quo^  sed  quo  modo^ 


CASES 


ARGUED  AND  DETERMINED 

IN  THE 

COURT  OF  COMMON  PLEAS. 

AKD 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT 

TO  THE 

» 

EXCHEQUER  CHAMBER, 

■H 
nr  THE  NINTH  YEAR   OF  THE   REIGN   OF   VICTORIA. 


SALKELD  t'.  JOHNSON  and  Others.     Feb.  26. 

Under  8  &  3  W.  4,  c  100,  i.  1,  a  lay  land-owner  can  Mtablish  an  exemption  in  non  dtei* 
ittando  by  proof  of  non-payment  for  one  of  the  periods  named  in  the  statate,  without  showing 
the  legal  origin  of  the  exemption ;  the  exemption  being  claimed,  not  in  respect  of  all  tithes,  (a) 
but  in  respect  of  particolar  articles,  some  being  of  modem  introduction :  per  Goltman,  and 
Erie,  Js.    Per  Tindal,  C.  J.,  and  Cresswell,  J.,  he  camioi. 

The  plaintiff  was,  in  January,  1833,  collated  and  instituted  to,  and 
inducted  into,  the  vicarage  of  the  parish  and  parish  church  of  Crosby- 
upon-Eden,  in  the  county  of  Cumberland,  and  in  December,  1835,  filed 
his  bill  of  complaint  in  the  Exchequer  against  the  defendants,  occupiers 
of  lands  within  the  parish,  claiming,  as  vicar,  to  be  entitled  to  all  the 
tithes  arising  and  renewing  within  the  parish,  except  the  tithes  of  corn 
and  grain,  and  demanding  an  account  and  payment  by  the  defendants 
•respectively,  of  the  single  value  of  the  tithes  of  turnips,  potatoes,  re7«^ 
cabbages,  tares,  grass,  clover,  rye-grass,  sainfoyn,  and  other  arti-  ^ 
ficial  grasses  not  made  into  hay,  but  used  as  and  for  green  fodder,  or 
carried  off  the  land  in  a  green  state,  and  other  green  crops,  had  and 
taken  by  the  defendants  respectively  upon  and  from  off  their  respective 
lands  in  the  said  parish,  since  the  plaintiff's  collation  and  induction,  and 
of  the  tithes  of  the  agistment  of  barren  and  unprofitable  cattle  fed  and 

(a)  As  n  FeUowt  ▼.  Clay,  4  Q.  B.  313,  3  Gala  &  D.  407. 
VOL.  n.  59 
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Agisted  by  the  defendants  respectively  on  their  said  respective  lands  dur 
ing  the  same  period ;  and  which  tithes  were  alleged  by  the  bill  to  bare 
been  subtracted  by  the  defendants  respectively. 

The  defendants,  by  their  answers,  denied  that  the  plaintiff,  as  vicar  of 
the  parish  of  Crosby-upon-Eden,  was  entitled  to  the  tithes  demanded  by 
the  said  bill,  and  therein  alleged  that  the  lands  in  the  parish,  in  their  re- 
spective occupation,  had  been  enjoyed,  without  payment  or  reiider  of  any 
tithes  of  the  tithable  matters  and  things  the  tithes  whereof  were  demanded 
by  the  bill,  or  any  of  them,  or  money  or  other  matter  in  lieu  thereof,  or 
any  of  them,  to  the  vicar  of  the  parish,  for  and  during  the  whole  time  that 
two  persons  in  succession  had  held  the  said  vicarage,  and  for  not  less 
than  three  years  after  the  institution  of  a  third  person  thereto,  and  during 
such  number  of  years  as  were  sufficient  to  make  up  the  full  period  of 
sixty  years,  and  also  the  further  period  of  three  years  afler  the  institution 
of  a  third  person  to  the  said  vicarage. 

The  defendants  further  alleged  by  their  answers,  that,  in  case  the  plain- 
tiff ever  had  any  right  to  the  said  tithes,  such  right  had  been  baned  in 
respect  of  all  the  said  several  tithable  matters  and  things  the  tithes  where- 
of were  demanded  by  the  plaintiff,  by  virtue  of  the  act  made  and  passed 
*7511  ^^  ^^^  ^  &  ^  ^'  4,  c.  100,  intituled  «  An  *act  for  shortening  the 
time  required  in  claims  of  modus  dedmandiy  or  exemption  from, 
f  Tdischarge  of,  tithes ;"  and  that  the  same  had  been  so  barred  in  respect 
i  lall  the  lands  in  the  occupation  of  the  defendants  respectively. 

The  defendants  did  not,  by  their  answers,  allege  any  ground  of  exemp- 
tion from,  or  discharge  of,  tithes  of  the  tithable  matters  and  things,  the 
tithes  whereof  were  demanded  by  the  plaintiff's  bill,  for  the  lands  in  their 
respective  occupation,  otherwise  than  by  the  enjoyment  of  such  lands 
without  payment  of  such  tithes,  or  money  or  other  matter  in  lieu  thereof, 
for  the  above-mentioned  period,  and  by  the  operation  of  the  above-men- 
tioned act. 

The  plaintiff  did  not,  on  his  part,  allege  or  set  forth  any  proviso,  ex- 
ception, incapacity,  disability,  contract,  agreement,  deed,  or  writing,  in 
the  act  mentioned,  or  any  other  matter  of  fact  or  of  law  not  inconsistent 
with  the  simple  fact  of  the  exercise  and  enjoyment  of  the  exemption 
claimed  by  the  defendants  of  their  respective  lands  from,  or  discharge  of 
such  land  of,  the  tithes  of  the  said  tithable  matters  and  things  the  tithes 
whereof  were  demanded  by  the  plaintifPs  bill,  upon  which  he  intended  to 
rely. 

The  defendants,  by  their  evidence  in  the  cause,  proved  that  the  lands 
in  their  respective  occupation  had  been  enjoyed  by  themselves  and  the 
former  occupiers  thereof,  without  payment  or  render  of  tithes  of  the  tithable 
matters  and  things  the  tithes  whereof  were  demanded  by  the  bill,  or 
money  or  other  matter  in  lieu  thereof,  to  the  vicar  of  the  said  parish,  for 
and  during  the  whole  time  that  the  Rev.  William  Gibson,  who  became 
vicar  of  the  said  parish  in  the  year  1730,  and  the  Rev.  Henry  Shaw,  vba 
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succeeded  the  said  William  Gibson  in  the  vicarage  in  the  jr^ar  1758,  held' 
the  same  vicarage,  and  for  and  during  the  period  of  three  years  after  tlie 
•collation,  institution,  and  induction  of  the  Rev.  Thomas  Lowry,  r^nM 
'who  succeeded  the  said  Henry  Shaw  in  (he  year  1791,  to  and  into  '• 
the  said  vicarage,  and  further  for  and  during  the  whole  of  the  remainder 
of  the  time  that  the  said  Thomas  Lowry,  who  was  vicar  of  the  said  vicarage 
i^rhen  the  said  act  of  parliament  was  passed,  held  the  said  vicarage,  and 
dowQ  to  the  time  when  the  plaintiff,  who  succeeded  the  said  Thomas 
Lowiy  in  the  said  vicarage,  filed  his  said  bill  of  complaint  against  the 
defendants. 

The  plaintiff  went  into  no  evidence  touching  the  exemption  from,  or 
discharge  of,  the  defendants'  respective  lands  from  the  payment  of  the 
tithes  demanded  by  his  bill. 

The  cause,  having  been  transferred  from  the  court  of  Exchequer  to  the 
court  of  Chancery,  came  on  to  be  heard  before  Sir  J.  Wigram,  V.  C,  on 
the  6th  and  10th  of  November,  1841,  and  stood  for  judgment  on  the  8th 
of  February,  1842,  when  his  honour  made  his  decree  in  favour  of  the 
plaintifi^  for  an  account,  and  payment  by  the  defendants,  of  the  tithes  de- 
manded by  the  plaintiff's  bill. 

Against  this  decree  the  defendants  presented  their  petition  of  appeal  to 
the  Lord  Chancellor,  which  appeal  came  on  to  be  heard  before  his  lordship 
on  the  17th  and  18th  of  November,  1843  ;  and  on  the  21st  of  the  same 
month  his  lordship  ordered  this  case  to  be  stated  for  the  opinion  of  the 
court  of  Common  Pleas,  relative  to  the  construction  of  the  above  act  of 
the  2  &  3  W.  4,  c.  100. 

The  plaintiff  and  his  predecessors,  vicars  of  the  said  parish  of  Crosby- 
apon-Eden,  have  always  received  the  tithes  in  kind,  or  moduses  or  com- 
positions for  the  tithes  of  hay,  with  certain  exceptions,  and  of  milk,  calves, 
wool,  lambs,  foals,  bees,  pigs,  geese,  and  eggs  and  line.  ^Tithes  of  r«.^«  o 
gardens,  orchards,  and  hemp,  have  not  been  paid  in  the  parish.        '' 

It  is  to  be  assumed  that  the  plaintiff  is  entitled  to  the  tithes  of  the  tith- 
able  matters  and  things  the  tithes  whereof  are  demanded  by  his  bill,  from 
the  defendants'  respective  lands,  unless,  under  the  circumstances  men* 
tioned  in  this  case,  such  lai\ds  are  exempt  from,  or  discharged  of,  such 
tithes. 

The  question  for  the  opinion  of  the  court  is  —  whether,  according  to  the 
true  construction  of  the  act  of  the  2  &  3  W.  4,  c.  100,  intituled  «<  An  act 
for  shortening  the  time  required  in  claims  of  modus  decimandi^  or  exemp- 
tion from,  or  discharge  of,  tithes,"  a  valid  and  indefeasible  prescriptioD, 
or  claim,  (for,  or)  of  exemption  from,  or  discharge  of,  tithes  of  turnips, 
potatoes,  cabbages,  tares,  grass,  clover,  rye-grass,  sainfoin,  and  other  arti- 
ficial grasses,  not  made  into  hay,  but  used  as  and  for  green  fodder,  or 
carried  off  the  land  in  a  green  state,  and  other  green  crops,  and  of  the 
agistment  of  barren  and  unprofitable  cattle,  or  any  of  such  tithes,  can  be 
sustained,  under  the  circumstances  hereinbefc^re  menticnied,  for  the  saidL 
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lands  in  the  said  parish  of  Crosby-upon-Eden,  in  the  occupation  of  the 
defendants  respectively. 

.  The  case  was  urged  in  Easter  term  last,  (a)  by  Charmdly  Serjt.,  (with 
whom  was  Sir  T,  Wilckj  Serjt.,)  for  the  plaintifTy  and  by  ByleSj  Serjt., 
(with  whom  was  Eagle,)  for  the  defendant. 

The  argument  resolved  itself  into  two  principal  points — the  one, 
whether  the  statute  2  &  3  W.  4,  c.  100,  creates  an  exemption  by  reason 
of  the  non-payment  or  non-render  of  tithes  during  two  incumbencies, 
equal  to  sixty  years,  and  during  three  years  of  a  third  incumbency — 
secondly,  whether,  assuming  that  the  statute  does  create  such  exemption 
*7541  ^^^^^  ^^  ^^  claimed  in  *respect  of  all  tithes,  it  applies  to  a  case 
^  where  the  exemption  is  claimed  in  respect  of  part  of  the  tithes 
only,  and  where  some  of  the  tithable  matters  are  of  modem  introduction, 
and  such  in  respect  of  which  a  modus  could  not  be  specifically  pleaded. 

The  following  authorities  were  relied  on  : — 

For  the  plaintiff— Cr«sp?g%y  v.  WUtenoom^  4  T.  R.  790 ;  HaUeweU  v. 
Trappes,  2  N.  R.  173 ;  Butt  v.  Howard^  4  B.  &  Aid.  655 ;  Layng  v.  Yar- 
borough,  3  Eagle  &  Y.  854,  1  Eagle  on  Tithes,  330,  331 ;  Macldnio$h  t. 
Hamilton,  not  reported ;  the  statutes  31  H.  8,  c.  13,  13  Eliz.  c.   10,  2  & 

3  W.  4,  c.  100,  ss.  1,7,  and  3  &  4  W.  4,  c.  27,  s.  2 ;  the  opinions  of 
Patteson  and  Coleridge,  Js.,  and  of  Rolfe,  B.,  in  Fellotoes  v.  Clay, 

4  Q.  B.  313,  3  Gale  &  D.  407 ;  and  the  decision  of  Sir  J.  Wig&am,  V. 
C,  in  Salkeld  v.  Johnson,  1  Hare,  196. 

For  the  defendant — Copeman  v.  Gallant,  1  P.  Wms.  320  ;  Doe  d.  By- 
water  v.  Brandling,  7  B.  &  C.  643,  1  M.  &  R.  600  ;  Benton  v.  Trot,  Sir 
Fra.  Moore,  528,  1  Eagle  &  Y.  142  ;  6  Bac.  Abr.  Statute,  (L.  2.) 
394,  5th  and  6th  ed. ;  1  Eagle  on  Tithes,  458,  2  Eagle  on  Tithes, 
«30 ;  the  statutes  2  &  3  W.  4,  c.  71,  and  2  &  3  W.  4,  c.  100,  ss.  1,  2,  4, 
5,  6,  7  ;  and  the  opinions  of  Lord  Denman,  C.  J.,  and  Williams,  J.,  in 
Fellows  V.  Clay,  ubi  supra. 

Cur.  adv,  vuU. 

The  judges,  not  agreeing  in  opinion,  gave  the  reasons  for  the  conclu- 
sions at  which  they  had  respectively  arrived,  as  follows  : — 

TiNDAL,  C.  J.,  (on  behalf  of  himself  and  Cresswell,  J.)  Upon  the 
general  question  proposed  to  us  by  the  Lord  Chancellor,  my  brother 
'^551  Ca^^^^^^  &°^  myself  are  *prepared,  though  with  considerable 
diffidence,  when  we  perceive  two  of  our  brethren  have  arrived  at 
an  opposite  conclusion,  to  certify  our  opinion  to  his  lordship,  « that  ac- 
cording to  the  true  construction  of  the  statue  2  &  3  W.  4,  c.  100,  a  valid 
and  indefeasible  prescription,  or  claim,  of  exemption  from,  or  discharge  of, 
tithes  enumerated  in  the  case  sent  to  us,  cannot  be  sustained  under  the 
circunutances  therein  stated."  And  we  now  proceed,  as  concisely  as 
possible,  to  state  the  grounds  upon  which  that  opinion  rests. 

The  statute  proposes  to  alter  the  law  in  two  cases,  which,  at  the  time 

(a)  Befinw  Tindal,  C.  J.,  and  Coltman,  Crawwell,  and  Erie,  Ji. 
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of  passing  the  act,  vrere  distinguished  from  each  other  in  a  very  important  > 
particular,  namely,  the  case  of  a  claim  o(^  modus  decimandij  and  the  case^ 
of  a  claim  of  a  total  exemption  from,  and  discharge  of,  tithes ;  and  the 
nature  and  object  of  that  alteration  are  stated  in  the  preamble  of  the  act 
to  be  « the  shortening  the  time  required  for  the  valid  establishment  of  the 
claims  in  each  respective  case."  Now,  the  distinction  between  the  two 
cases,  as  the  law  stood  at  the  time  of  passing  the  act,  was,  that  the  claim .. 
to  exemption  from  the  payment  of  tithes  in  kind  upon  the  ground  of  a 
modxis  decimandij  could  not  be  established  by  the  simple  proof  of  the  constant 
and  unvarying  payment  of  the  modus  in  lieu  of  tithe  as  far  back  as  the 
time  of  legal  memory  extended ;  whilst  the  claim  to  an  entire  exemption 
from,  or  discharge  of,  tithe  of  land  in  lay  hands,  could  not  be  established 
by  the  simple  proof  of  the  non-payment  of  tithes,  or  of  any  equivalent  for 
the  same,  for  the  whole  period  which  has  elapsed  since  the  time  of  legal 
memory  ;  but  proof  must  also  have  been  given  of  the  legal  ground  upon 
which  such  exemption  rested,  that  is,  that  the  lands  had  been  parcel  of  the 
possessions  of  one  of  the  greater  religious  houses  dissolved  by  the  statutes 
31  Hen.  8,  c.  13,  and  32  Hen.  8,  c.  24,  and  had  been  holden  by  such 
house  from  time  immemorial,  discharged  from  payment  of  tithes. 

*In  the  case,  indeed,  of  an  exemption  from  tithes  on  the  ground  r*75g 
of  a  composition  real,  proof  of  non-payment  or  non-render  of  tithes  *• 
would  be  sufficient,  if  it  went  back  to  a  time  prior  to  the  restraining 
statute  13  Eliz.  c.  10.  But  still  the  deed  of  composition  must  be  proved, 
or  it  must  be  inferred  from  evidence  produced, — other  than  mere  evidence 
of  enjoyment  without  payment  of  tithes, — that  such  deed  once  existed. 

In  the  one  case,  therefore,  time  of  enjoyment,  and  time  only,  was  the 
object  of  inquiry ;  in  the  other,  not  only  time  of  enjoyment,  but  the  legal 
ground  of  exemption  also,  the  law  not  acknowledging  the  validity  of  ad 
exemption  from  tithes  upon  the  mere  ground  of  non-payment,(a)  which 
was  expressed  in  the  common  maxim,  «<  Modus  de  non  decimando,(b)  in 
laicis  non  valet.'*'* 

And  the  question  upon  the  statute  comes  to  this,  whether  the  intention 
of  the  act, — to  be  collected  from  the  words  of  it, — is,  to  place  the  two 
claims  precisely  on  the  same  footing  in  respect  of  the  evidence  necessary 
for  the  support  of  each  respectively,  differing  as  they  did  at  the  time  of 
passing  the  act,  in  the  exigency  of  the  proof  required  by  law  to  establish 
their  existence. 

There  can  be  no  doubt  but  that  it  was  perfectly  competent  for  the 
legislature  so  to  have  enacted  ;  and  it  may  be  fairly  argued  that  such  a 
provision  would  have  been  useful ;  and,  further,  it  may  perhaps  be  sur- 

(a)  See  Watson'e  Cleigyman'e  Law.  p.  507. 

(6)  A  man  may  preacriibe  in  non  dtcimando^  or,  not  claiming  an  absolute  exemption,  he  may 
uaalify  hia  liability  by  prescribing  de  modo  dedmandi ;  which  latter  prescription  ia,  for  the  sake 
of  brevity,  usually  called  a  modv*.  But  here  and  post,  759, 761,  the  term  "  modus"  appears  to 
be  used  by  Uie  late  lord  chief  justice  in  a  wider  sense,  and  to  be  treated  by  him  as  applicable  to 
all  preacriptioiiB  having  any  relation  to  tithes. 

2  R 
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mised,  from  the  fact  of  the  statute  having  been  brought  into  parliameBioa 
the  recommendation  contained  in  the  report  of  the  commissioners  of  the 
law  of  real  property  (cited  by  Lord  Denman  in  his  judgment^in  Fellawa  t. 

^571  ^^y^)  *^^^^  ^"^^  ^^®  ^^^  ^^^^  intention  of  those  who  prepared  the 
statute  ;  for,  the  opinion  of  the  commissioners  upon  that  point  is 
expressed  in  terms  free  from  all  ambiguity.  Put  we  are  not  at  liberty  to 
infer  the  intention  of  the  legislature  from  any  other  evidence  than  the 
construction  of  the  act  itself;  and,  indeed,  if  we  were  allowed  to  draw  any 
inference  from  the  comparison  between  the  language  of  the  report  and  that 
of  the  legislature,  the  more  legal  inference  would  be,  that  the  madced 
distinction,  observable  between  the  two,  could  not  have  been  the  result  of 
accident,  but  must  have  been  advised  and  intentional.  At  all  events,  if 
the  legislature  meant  to  effect  what  the  commissioners  advised,  it  seeouf 
to  us  that  it  is  placed  in  the  predicament,  «  quod  voluU^  nan  dizU.^^ 

It  appears  to  us,  that,  upon  the  proper  construction  of  this  act,  nothing 
more  is  efiected  than  the  shortening  of  the  time  required  for  the  valid 
establishment  of  the  claim  in  each  respective  case;  but  that,  in  the  case 
of  a  claim  for  the  total  exemption  from,  or  discharge  of,  tithes,  the  legal 
ground  upon  which  such  claim  is  founded  must  still  be  stated  and  proved, 
as  before  the  passing  of  the  act. 

*7581        ^^  ^^  section  of  the  act,(a) — after  the  preamble,  *which  de- 
clares the  general  object  of  the  legislature  to  be  the  prevention  of 

(a)  The  fiivt  lection  of  the  2  &  3  W.  4,  c  100,  recitei,  that « the  ezpenie  end  incomreniMoe 
of  suite  uutituted  for  the  recovery  of  tithes,  may  and  ought  to  he  prevented,  by  shortening  the 
time  required  for  the  valid  establishment  of  claims  of  a  modus  decimandi,  or  exemption  from,  or 
discharge  of,  tithes  ;*'  and  enacts  that  *<  all  prescriptions  and  claims  of  or  for  any  tnodm  deri- 
mandif  or  of  or  to  any  exemption  from,  or  discharge  of,  tithes,  by  composition  real  or  odM^ 
wise,  shall,  in  cases  where  the  render  of  tithes  in  kind  shall  be  hereafter  demanded  by  the  king, 
his  heirs  or  successors,  or  by  any  duke  of  Cornwall,  or  by  any  lay  person  not  being  a  corpon- 
tion  sole,  or  by  any  body  corporate  of  many,  whether  temporal  or  spiritnal,  be  sustained  and 
be  deemed  good  and  valid  in  law,  upon  evidence  showing,  in  cases  of  claim  of  a  modut  deei- 
mandi,  the  payment  or  render  of  such  moduSf  and,  in  cases  of  claim  to  exemption  or  discbaigs, 
showing  the  enjoyment  of  the  land  without  payment  or  render  of  tithes,  money,  or  other  mst- 
ter  in  lieu  thereof  for  the  full  period  of  thirty  years  next  before  the  time  of  such  demand,  uolen* 
in  the  case  of  claim  of  a  modut  decimandi,  the  actual  payment  or  render  of  tithes  in  kind,  or 
of  money  or  other  thing,  differing  in  amount,  quality,  or  quantity,  from  the  modu»  claimed,  or, 
in  case  of  claim  to  exemption  or  discharge,  the  render  or  payment  of  tithes  or  of  money  or  other 
matter  in  lieu  thereof,  shall  be  shown  to  have  taken  place  at  some  time  prior  to  such  tbiity 
years,  or  it  shall  be  proved  that  such  payment  or  render  o(  modut  was  made,  or  enjoyment  bad, 
by  some  consent  or  agreement  expressly  made  or  given  for  that  purpose  by  deed  or  writing; 
and,  if  such  proof  in  support  of  the  claim  shall  be  extended  to  the  full  period  of  aixty  yesn 
next  before  the  time  of  such  demand,  in  such  cases  the  claim  shall  be  deemed  absolute  and  io- 
defeasible,  unless  it  shall  be  proved  that  such  payment  or  render  of  modut  was  made,  or  enjoy* 
ment  had,  by  some  consent  or  agreement  expressly  made  or  given  for  that  purpose  by  deed  or 
writing;  and,  where  the  render  of  tithes  in  kind  shall  be  demanded  by  any  archbishop,  biihopi 
dean,  prebendary,  parson,  vicar,  master  of  hospital,  or  other  corporation  sole,  whether  spiiitsal 
or  temporal,  then  every  such  prescription  or  claim  shall  be  valid  and  indefeasible  upon  evi- 
dence showing  such  payment  or  render  of  modut  made,  or  enjoyment  had,  as  is  hereinbefon 
mentioned,  applicable  to  the  nature  of  the  claim,  for  and  during  the  whole  time  that  two  per* 
sons  in  succession  shall  have  held  the  office  or  benefice  in  respect  whereof  such  render  of 
tithes  in  kind  shall  be  claimed,  and  for  not  less  than  three  years  after  the  appointment  tad 
institution  or  induction  of  a  third  person  thereto :  Provided  alwaya,  that  if  the  whole  tine  of 
the  holding  of  such  two  persons  shall  be  less  than  sixty  years,  then  it  shall  be  ntettmrj  H 
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expense  and  incoDvenience  of  suits  instituted  for  the  recovery  of  tithes, 
«  by  shortening  the  time  required  for  the  valid  establishment  of  claims  of  r 
a  modus  decitqandiy  or  exemption  from,  or  discharge  *of  tithes,"  r«75o 
— proceeds  to  shorten  the  time  which  before  was  necessary  to  *- 
sustain  each  of  such  claims,  by  enacting  that  all  prescriptions  and  claims 
of  or  for  a  modus  decimandi^  or  of  or  to  any  exemption  from  or  discharge 
of  tithes,  by  composition  real  or  otherwise,  shall  in  future  be  sustained 
and  be  deemed  good  and  valid  in  law,  upon  evidence  of  the  length  of  en- 
joyment stated  in  the  act.  This  enactment  applies,  in  all  its  terms, 
equally  to  both  cases ;  and  the  words  used  in  the  act  have  their  full 
force  and  operation  given  to  them  in  both  cases,  by  shortening  the  time 
in  each. 

And  it  seems  to  us  to  be  contrary  to  all  analogy,  that,  after  the  words 
of  the  statute  have  been  allowed  a  force  and  operation  equally  affecting 
and  governing  the  two  subject-matters  to  which  they  apply,  they  should 
be  allowed  a  second  force  and  operation  applying  to  one  of  those  subject 
matters  only  :  and,  afier  they  have  been  held  to  shorten  the  time  of  pre 
scription,  both  in  the  case  of  a  modus  decimandiy  and  of  a  claim  of  total 
exemption  from  tithes,  they  should  be  allowed  the  further  or  second  ope- 
ration of  giving  to  the  claim  of  a  total  exemption  a  quality  and  existence 
in  point  of  law  which  it  never  had  before  ;  that  is,  that  the  words  of  the 
act  should  indirectly  have  the  effect  of  making  a  modus  de  non  deci^ 
mando,{a)  a  good  modus.    For,  there  are  no  wor<ls  in  the  first  section 
^bich  point  to  the  dispensing  with  any  proof  which  was  before  held  ne- 
cessary, except  proof  of  the  length  of  enjoyment ;  and  no  words  which 
show  that  such  proof  of  enjoyment  as  the  act  requires,  shall  aloney  and  of 
itselff  be  sufficient  to  support  the  latter  claim.    We  think  that  the  legal 
coDstruction  to  be  put  upon  the  preamble  and  the  ^ords  of  the  first  sec- 
tion is,  that  the  act  shortens  the  time  only,  but  leaves  all  other  proof  ne- 
cessary, as  it  was  before. 

'It  further  appears  to  us,  that,  if  the  legislature  had  intended  r«7go 
so  important  an  alteration  in  the  legal  interests  of  tithe-owners  '• 
and  land-owners,  with  respect  to  the  claim  of  total  exemption  from,  or 
discharge  of,  tithes,  as  is  now  contended  for,  the  intention  to  make  such 
alteration  would  have  been  more  clearly  expressed ;  for,  it  is  to  be  ob- 
^rved,  that,  amongst  the  very  numerous  claims  for  total  exemption  from 
tithes  set  up  throughout  the  kingdom,  very  many  of  them  (and  the  pro- 
portion of  such  to  the  whole  number  of  claims  is  immaterial  to  the  argu- 

ibow  rach  paymeDt  or  render  of  modus  made,  or  enjoyment  had,  (as  the  case  may  be,)  net 
only  daring  Uie  whole  of  such  time,  but  alao  during  such  further  number  of  yeara,  either  be- 
fore or  afier  such  time,  or  parUy  before  and  parUy  after,  as  ehall,  with  such  time,  be  sufficient 
to  naka  up  the  full  period  of  aizty  years,  and  alao  for  and  during  the  further  period  of  three 
yean  titer  the  appointment  and  institution  or  induction  of  a  third  person  to  the  same  office  or 
benefice,  nnlesa  it  ihaU  be  proved  that  soch  payment  or  render  of  moduM  waa  made,  or  ei^^ 
meat  had,  by  some  conaent  or  agreement,  ezpreaaly  made  or  given  for  that  purpose,  by  deao 
OT  writing."  And  aee  4  de  6  W.  4,  c.  83. 
(«)  Vide  sopii,  768,  n. 
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ment)  must,  of  necessity,  be  incapable  of  being  supported;  from  tbe  want 
of  proof  of  any  legal  foundation.  Such  is  the  inference  to  be  drawn  from 
experience  with  respect  to  the  numerous  cases  which  hava  been  brought 
into  courts  of  justice.  And  it  seems  scarcely  reconcilable  with  a  just 
regard  to  existing  rights,  to  place  all  claims  for  total  exemption  and  dis- 
charge throughout  the  realm,  without  any  distinction,  whether  well  or  ill 
founded,  precisely  on  the  same  level,  by  making  the  enjoyment  of  such 
exemption  for  the  statutory  period,  equally  efficacious  as  to  all.  It  was 
certainly  to  be  expected,  that,  if  the  legislature  had  intended  so  important 
an  alteration  in  the  rights  of  parties,  it  would  not  have  been  left  to  a 
silent  and  doubtful  inference,  but  would  have  been  made  the  subject  of 
express  enactment. 

Upon  the  construction,  therefore,  of  the  first  section, — and  the  principal 
one  which  bears  on  the  point  in  dispute, — we  think  the  time  of  enjoyment 
necessary  for  the  establishment  of  an  entire  exemption  and  discharge  from 
tithes  is  shortened,  but  no  other  alteration  made. 

*7611  '^^^  second  section  (a)  confirms  and  makes  valid  every  ^decree 
of  a  court  of  equity  in  a  suit  to  which  the  ordinary,  patron,  and 
incumbent,  were  parties,  and  which  has  not  been  set  aside  or  departed 
from ;  in  which  cases  it  must  be  observed,  that  no  decree  can  have  been 
obtained  before  the  act,  without  proof,  not  only  of  the  length  of  enjoy- 
ment, but  of  the  legal  ground  of  the  exemption,  whether  founded  on  com- 
position real,  or  the  discharge  of  abbey  lands. 

The  third  (6)  and  fourth  (c)  sections  do  not  appear  to  furnish  anj 
material  observation  with  respect  to  the  proper  interpretation  of  the 
statute. 

The  fifth  (d)  and  sixth  {e)  sections  apply  solely  to  the  time  during  which 
the  enjoyment  has  taken  place. 

(a)  Sect  2,  enacts,  **  that  every  composition  for  tithes  which  hath  been  made  or  confirmed 
bj  the  decree  of  any  court  of  equity  in  England  in  a  satt  to  which  the  ordinary,  patroo,  aod 
incambent  were  parties,  and  which  hath  not  since  been  set  aside,  abandoned,  or  departed  from, 
flhaU  be  and  the  same  is  hereby  confirmed  and  made  valid  in  law ;  and  that  no  modus,  cxemp' 
tion,  or  discharge  shall  be  deemed  to  be  within  the  provisions  of  this  act,  unless  such  mndiu, 
exemption,  or  discharge  shall  be  proved  to  have  existed  and  been  acted  upon  at  the  time  o^  ff 
within  one  year  next  before  the  passing  of  this  act.*' 

(6)  Sect.  3,  piovides,  <«  that  this  act  shall  not  be  prejudicial  or  available  to  or  for  any  pbta- 
tiff  or  defendant  in  any  suit  or  action  relative  to  any  of  the  matters  before  mentioned,  no* 
commenced,  or  which  may  be  hereafter  commenced,  during  the  present  session  of  parliamtDt, 
or  within  one  year  from  the  end  thereof." 

(c)  Sect  4,  provides  and  enacts,  «  that  this  act  shall  not  extend,  or  be  applicable,  to  toj 
case  where  the  tithes  of  any  lands,  tenements,  or  hereditaments  shall  have  been  demtied  br 
deed  for  any  term  of  life,  or  number  of  years,  or  where  any  composition  for  tithes  shall  bi^ 
been  made  by  deed  or  writing,  by  the  person  or  body  corporate  entitled  to  such  tithes,  with  the 
owner  or  occupier  of  the  land,  for  any  such  term  or  jiumber  of  years,  and  such  demise  orcoo' 
position  shall  be  subsisting  at  the  time  of  the  passing  of  this  act,  and  where  any  action  or  loH 
shall  be  instituted  for  the  recovery  or  enforcing  the  payment  of  tithes  in  kind  within  tfarw 
years  next  after  the  expiration,  surrender,  or  other  determination  of  such  demise  or  coBifO' 
sttion." 

(J)  Sect  6,  provides  and  enacts,  «  that,  where  any  lands  or  tenements  shall  have  been,  <v 


(e)  See  note  (e)  on  the  following  page. 
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*The  seTenfii  section  (a)  appears  to  us  to  be  quite  consistont  r^'jao 
with  that  construction  of  the  act  at  which  we  have  arrived.  It  ^ 
enacts,  that,  in  all  actions  and  suits  to  be  commenced  in  future,  it  shall 
be  sufficient  to  allege  that  the  moduSj  or  exemption,  or  discharge  claimed, 
was  actually  exercised  and  enjoyed  for  such  of  the  periods  as  are  appli- 
cable to  the  particular  case.  There  is  nothing  in  this  section,  or  in  any 
part  of  the  act,  to  give  a  new  force  to  the  word  «  morftw,"  or  to  the  words 
<(  exemption  or  discharge,"  or  a  force  in  any  way  difierent  from  that 
which  they  before  possessed. 

In  pleading,  therefore,  the  modus  decimandi  must  be  described  in  the 
same  terms  in  which  a  modus  was  required  to  be  described  at  the  time 
of  passing  the   act;   and  so  also  the  exemption  or  discharge     r«'jao 
from  tithes  *must  be  described  in  pleading  as  it  was  described     '- 
before. 

The  statute  does  not  empower  the  party  to  plead,  in  the  latter  case,  the 
mere  non-payment  of  tithes  during  the  period  of  time  stated  in  the  act ; 
it  only  substitutes  the  pleading  of  the  time  required  by  the  act,  as  the 
time  «  during  which  the  exemption  or  discharge  claimed"  has  been  actu- 
ally enjoyed,  instead  of  pleading  the  exemption  to  have  been  enjoyed 
during  time  immemorial. 

The  statute  further  proceeds  to  state,  that,  if  the  opposite  party  intends 
to  rely  on  any  proviso,  &c.,  contained  in  the  statute,  «<  or  any  other  mat- 
ter of  fact  or  law  not  inconsistent  with  the  simple  fact  of  the  exercise 
and  enjoyment  of  the  matter  claimed,  (t.  e.  either  the  modus  decimandi^ 
or  the  m4}dus  de  non  decimandojf^b)  or  the  composition  real,)  the  same 
shall  be  specially  set  forth  in  answer  to  the  allegation  of  the  party 
claiming." 

• 

■haU  be,  beU  or  oocapied  by  any  rector,  ▼iear,  or  other  person  entitled  to  the  tithes  thereof^  or 
by  any  lessee  of  any  such  rector,  vicar,  or  other  person,  or  by  any  person  compounding  for 
tithes  with  any  such  rector,  Ticar,  or  other  person,  or  by  any  tenant  of  any  such  rector,  Ticar, 
or  other  person,  or  of  any  such  lessee  or  compounder,  whereby  the  right  to  the  tithes  of  such 
lands  or  tenements  may  have  been  or  may  be  daring  any  time  in  the  occupier  thereof,  or  in 
the  person  entitled  to  the  rent  thereof,  the  whole  of  every  such  time  and  times  shall  be  ex* 
eluded  in  the  computation  of  the  several  periods  of  time  hereinbefore  mentioned.*' 

(e)  Sect  6,  provides,  « that  the  time  daring  which  any  person,  otherwise  capable  of  r^ 
sisting  any  claim  to  any  of  the  matters  before  mentioned,  shall  have  been  or  shall  be  an  infant, 
idiot,  non  compot  mentis ff erne  covert,  or  lay  tenant  for  life,  or  during  which  any  action  or  sail 
shaU  have  been  pending,  and  which  shall  have  been  diligently  prosecuted,  until  abated  by  the 
death  of  any  party  or  parties  thereto,  shall  be  excluded  in  the  computation  of  the  periods  here- 
inbefore mentioned,  except  only  in  cases  where  the  right  or  claim  is  hereby  declared  to  be 
baolate  and  indefeasible." 

(a)  Sect  7,  enacts,  «*  that,  in  all  actions  snd  suits  to  be  commenced  after  thu  act  shall  take 
efiect  it  shall  be  sufficient  to  allege  that  the  modus,  or  exemption,  or  discharge  claimed  was 
actually  exercised  and  enjoyed  for  such  of  the  periods  mentioned  in  this  act  as  may  be  appli- 
cable to  the  case ;  and,  if  the  other  party  shall  intend  to  rely  on  any  proviso,  exception,  inca^ 
pacity,  disability,  contract  agreement  deed,  or  writing  herein  mentioned,  or  any  other  matter 
of  fact  or  of  law  not  inconsistent  with  the  simple  fact  of  the  exercise  and  enjoyment  of  the 
matter  claimed,  the  same  shall  be  specially  alleged  and  set  forth  in  answer  to  the  allegation  of 
the  party  claiming,  and  shall  not  be  received  in  evidence  on  any  general  traverse  or  denial  of 
the  matter  claimed." 
(6)  Vide  sapri,  766,  n. 
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TLc  eighth  section  (a)  has  no  bearing  on  the  point  in  question,  nor 
does  it  afibrd  any  inference  as  to  the  construction  of  the  act  either  way. 

Thus  far  the  case  rests  upon  reasons  which  are  applicable  gener^ly  to 
all  claims  of  a  modus  decimandi^  or  an  exemption  from,  or  discbai^  o^ 
tithes.  But  it  is  to  be  observed,  that,  in  the  present  case,  the  claim  is 
not  of  an  exemption  from  the  payment  of  tithes  generally,  bat  only  from 
the  payment  of  tithes  of  certain  particular  things ;  and  it  may  be  well 
doubted  whether  the  statute  has  any  application  to  such  a  state  of 
*7641  ^^^°S^  '  ^^^  ^^^  evidence  thereby  required  is  «  of  the  enjoyment 
of  the  *land  without  payment  or  render  of  tithes,  money,  or  other 
matter  in  lieu  thereof;"  whereas,  the  land  in  question  has  not  been  en- 
joyed without  payment  or  render  of  tithes,  although  the  tithes  in  quefltion 
have  not  been  rendered,  nor  has  any  money  or  other  matter  been  paid  or 
rendered  in  lieu  of  them. 

But,  without  referring  to  this  particular  ground,  for  the  reasons  above 
given,  we  think  the  certificate  ought  to  be  made  in  the  terms  above 
stated. 

CoLTMAN,  J.  I  am  of  opinion,  that,  according  to  the  true  constmctioa 
of  the  act  of  the  2  &  3  W.  4,  c.  100,  intituled,  <<  An  act  for  shortening 
the  time  required  in  claims  of  modus  dedmandij  or  exemption  from,  or 
discharge  of,  tithes,"  a  valid  and  indefeasible  claim  of  exemption  from, 
or  discharge  of,  tithes  of  turnips,  potatoes,  cabbages,  tares,  grass,  clover, 
rye-grass,  sainfoin,  and  other  artificial  grasses,  not  made  into  hay,  but 
used  as  and  for  green  fodder,  or  carried  off  the  lands  in  a  green  state, 
and  other  green  crops,  and  of  the  agistment  of  barren  and  unprofitable 
cattle,  can  be  sustained,  under  the  circumstances  mentioned,  for  the 
lands  in  the  parish  of  Crosby-upon-Eden,  in  the  occupation  of  the  de- 
fendants. 

It  having  been  thought  fit,  in  the  present  case,  to  give  reasons  at  length, 
I  proceed  to  subjoin  those  which  weigh  with  me. 

If  the  enacting  clause  of  the  statute  (6)  is  read  without  the  preamble, 
it  appears  to  me  that  it  is  express,  and  not  subject  to  any  ambiguity.  For 
the  avoiding  of  confusion,  it  will  be  proper  to  consider  the  matter  sepa- 
rately,  as  it  relates  to  a  claim  of  m^dus  decimxindi  and  to  a  claim  of  ex- 
emption :  and,  first,  the  case  where  tithe  is  demanded  by  the  King,  or 
*7651  ^^  Duke  of  Cornwall,  *or  by  any  lay  person  not  being  a  corpora- 
tion sole,  or  by  any  body  corporate  of  many,  whether  temporal 
or  spiritual.  The  enactment,  as  it  relates  to  such  a  case,  omitting  all 
other  matter,  stands  thus :  «  All  prescriptions  and  claims  of  or  for  any 
modus  decimandi  shall  be  sustained,  and  be  deemed  good  and  valid  in 

(a)  Sect  8,  eoactfl,  « that,  in  the  Mveral  cases  mentioned  in,  and  prodded  for  by  this  act,  no 
preaamption  diall  be  allowed  or  made  in  favour  or  support  of  any  claim,  upon  proof  of  the  eier 
dse  or  enjoyment  of  the  right  or  matter  claimed  for  any  less  period  of  time,  or  number  of  yesNt 
than  for  such  period  or  number  mentioned  in  this  act  as  may  be  applicable  to  the  nature  of  tfas 
claim.*' 

(6)  Antd,  p  757,  n. 
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law,  upon  evidence  showing  the  payment  or  render  of  such  modus  for  the 
full  period  of  thirty  years  next  before  the  time  of  such  demand,  unless 
the  actual  payment  or  render  of  tithes  in  kind,  or  of  money  or  otner  thing, 
difiering  in  amount,  quality,  or  quantity,  from  the  modus  claimed,  s&all  be 
shown  to  have  taken  place  at  some  time  prior  to  such  thirty  years,  or  it 
shall  be  proved  that  such  payment  or  render  of  modus  was  made  by  some 
consent  or  agreement  expressly  made  or  given  for  that  purpose  by  deed 
or  writing;  and,  if  such  proof  in  support  of  the  claim  shall  be  extended 
to  the  fuU  period  of  sixty  years  next  before  the  time  of  such  demand,  in 
such  cases  the  claim  shall  be  deemed  absolute  and  indefeasible,  unless  it 
shall  be  proved  that  such  payment  or  render  of  modus  was  made  by  some 
consent  or  agreement  expressly  made  or  given  for  that  purpose  by  deed 
or  writing." 

Now  a  claim  to  a  m^dus  or  to  any  thing  else  which  may  be  demanded, 
cannot  be  sustained  by  evidence  of  any  thing  less  than  that  which  shows 
a  title  to  the  thing  demanded  ;  therefore,  when  the  act  says  that  a  claim 
of  m^dus  shall  be  sustained  by  evidence  showing  the  payment  or  render 
of  such  modus  for  thirty  or  sixty  years,  it  follows,  by  a  necessary  impli- 
cation, that  payment  for  thirty  or  sixty  years  makes  a  title,  in  all  cases 
to  which  the  act  applies,  defeasible  only  in  the  way  pointed  out  in  the 
act. 

This  view  of  the  first  section  is  quite  in  accordance  with  the  seventh 
section,(a)  by  which  it  is  provided,  *that,  in  all  actions  and  suits  r^^gg 
to  be  commenced  after  this  act  shall  take  effect,  it  shall  be  suffi-  ^ 
cieni  to  allege  that  the  modus  claimed  was  actually  exercised  for  such  of 
the  periods  mentioned  in  this  act  as  may  be  Applicable  to  the  case.  Now, 
it  surely  cannot  be  sufficient  to  allege,  in  pleading,  any  thing  less  than 
that  which  amounts  to  a  title ;  if  this  be  so,  the  seventh  section  leads  to 
the  same  conclusion  as  the  first  section, — that  the  payment  of  a  modus  for 
a  limited  time,  constitiites  a  valid  title. 

Is  there  any  thing  to  be  found  in  the  preamble  to  the  act  which  mili- 
tates against  the  view  of  the  subject  which  is  here  presented  ? 

The  preamble,  as  far  as  it  relates  to  a  claim  of  modusy  is,  «  whereas 
the  expense  and  inconvenience  of  suits  instituted  for  the  recovery  of 
tithes,  may,  and  ought  to  be,  prevented,  by  shortening  the  time  required 
for  the  valid  establishment  of  claims  of  a  modus  decimcmdiy  The  con- 
struction I  have  been  presenting  does  effectually  shorten  the  time  neces- 
sary for  the  valid  establishment  of  a  claim  of  modus^  and  does  tend  to 
prevent  both  the  expense  and  inconvenience  of  suits  instituted  for  the 
recovery  of  tithes  ;  and  the  preamble  and  enacting  clauses  appear  to  be 
in  perfect  harmony  with  each  other,  as  far,  at  least,  as  they  relate  to  that 
claim :  it  seems  to  me,  therefore,  that  there  is  no  reason  why  the  pre- 
amble should  have  the  effect  of  restricting  the  natural  import  of  the  enact- 
ing clause  relating  to  claims  of  modus. 

(a)  Antd,  p.  762,  n. 
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But  it  has  been  objected,  that,  by  the  same  mode  of  reasoning,  eTery 
payment  that  has  been  made  for  the  term  of  years  limited  by  the  act,  may 
be  contended  to  be  valid,  however  objectionable  in  point  of  law  it  may 
be  ;  and  it  is  assumed  that  such  could  not  be  the  intention  of  the  act  of 
parliament,  and  that  a  construction  leading  to  such  a  conclusion  ought 
not  to  be  admitted. 

I  do  not  know,  that,  in  construing  this  act  of  parliament,  we  are  war- 
mjQn'i  ranted  in  assuming  any  other  intention  *than  what  is  to  be  col- 
lected from  the  terms  of  the  act,  and  from  the  terms  of  other  acts 
tn  pari  materid.  If  it  is  to  be  assumed,  on  any  general  supposed  g^round 
of  expediency  or  probability,  that  the  act  cannot  have  meant  to  render 
every  kind  of  modus  which  had  been  actually  paid  for  the  limited  term, 
valid,  it  may  well  be  doubted,  whether  the  assumption  is  warranted  by 
what  is  known  of  the  intention  of  the  framers  of  the  act,  and  the  reports 
of  the  commissioners,  whose  suggestions  are  supposed,  on  good  grounds, 
to  have  led  the  way  to  this  act.  Such  considerations  must,  therefore,  be 
dismissed,  and  the  act  itself  be  looked  to ;  and  it  seems  to  me  that  it 
was  clearly  the  intention  of  the  act  to  remove  some,  at  least,  of  the  ob- 
jections which,  at  the  time  when  the  act  passed,  were  valid  objections  to 
the  validity  of  a  modus. 

Thus,  for  instance,  all  objections  founded  on  the  score  of  rankness,  or 
on  the  ground  that  the  articles  covered  by  the  modus  have  been  introduced 
within  time  of  legal  memory,  seem  to  vanish,  even  on  the  theory  of  those 
who  adopt  the  restricted  construction  of  the  statute,  depending,  as  they  do, 
merely  on  a  question  of  time.  It  may,  perhaps,  not  follow  necessarily 
that  every  payment  which  has  been  made  for  the  limited  number  of  years, 
under  the  name  of  a  m^dusy  must  be  considered  as  valid,  if  it  be  deficient 
in  those  essential  requisites  which  are  necessary  to  constitute  a  modus ; 
for,  it  is  a  m^dus  decimandi  which  the  act  professes  to  deal  with ;  and  it 
may,  with  some  reason,  be  contended,  that  the  act  applies  only  to  such  a 
payment  as  may  reasonably  be  considered  as  a  modus  ;  for  a  m^dus  deci- 
mandi being  a  payment  in  lieu  of  tithes,  unless  the  payment  be  made  for 
the  benefit  of  the  person  to  whom  decima  are  due,  it  may  be  fairly  argued 
not  to  be  a  m^dus  decimandi^  and  so  not  within  the  purview  of  the  statute ; 
as,  for  instance,  if  a  man  sets  up  a  modus,  that  he  is  bound,  by  the  tenure 
*7681  ^^  ^^^  land,  to  repair  the  nave  of  the  church,  or  that  he  *pays  five 
shillings  yearly  to  the  parish  clerk,  or  that  the  tenants  of  a  manoi 
pay  such  a  rent  to  the  lord,  and,  therefore,  ought  to  be  discharged  of  tithes, 
or  that  he  maintains  a  chaplain  in  the  church  of  B.,  without  showing  that  it 
is  within  the  parish,  (all  such  instances,  with  others  of  the  same  sort,  are 
collected  in  Com.  Dig.  Dismes,  E.  15,)  it  may  reasonably  be  urged  that 
such  claims  are  not  claims  of  a  m^dus  decimandi  within  the  meaning  of 
the  statute,  or  entitled  to  its  protection. 

That  some  questions  of  nicety  and  difficulty  should  arise  in  determining 
whether  a  particular  payment  should  be  considered  as  showing  the  ex- 
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istence  of  a  modus  decimandi  within  the  meaning  of  the  statute,  is  what 
night  be  expected.  And,  by  the  seventh  section  of  the  act,  it  is  provided 
that,  <«  if  the  other  party  shall  rely  on  any  proviso,  exception,  incapacity, 
disability,  contract,  agreement,  deed,  or  writing,  in  the  act  mentioned,  or 
any  other  matter  of  fact  or  of  law,  not  inconsistent  with  the  simple  fact  of 
the  exercise  and  enjoyment  of  the  matter  claimed,  the  same  shall  be  spe- 
cially set  forth  in  an  answer  to  the  allegation  of  the  party  claiming ;" 
from  which  it  appears  that  the  act  contemplates  the  possibility  that  matter 
of  law  may  be  set  up  in  answer  to  a  plea  which  sets  up  the  actual  payment 
of  an  alleged  modtis  for  the  specified  number  of  years. 

The  result  of  this  examination,  as  it  strikes  me,  is,  that,  in  the  case  of 
what  is  properly  to  be  caUed  a  modus  decimandi^  payment  for  the  limited 
number  of  years  is  a  title :  whether  every  payment  made  in  the  name  of 
a  modus  is  to  be  considered  as  made  in  respect  of  a  modus  decimandi^ 
within  the  purview  and  protection  of  the  statute,  may  be  a  question  in 
some  cases ;  but  it  is  one  which  it  is  not  necessary  to  decide,  in  order  to 
arrive  at  a  solution  of  the  present  question. 

To  proceed  to  the  cases  described  in  the  statute,  as  claims  of  exemption 
from,  or  discharge  of,  tithes  by  ^composition  real  or  otherwise.  In  \*jqq 
reference  to  these  exemptions,  on  which  the  present  question  more 
directly  turns,  the  enacting  clause  (omitting  so  much  as  relates  to  modus'j 
stands  thus:  «Be  it  enacted,  that  all  prescriptions  and  claims  of,  or  to, 
any  exemption  from,  or  discharge  of,  tithes,  by  composition  real,  or  other^ 
wise,  shall,  in  cases  where  the  render  of  tithes  in  kind  shall  hereafter  be 
demanded  by  the  King,  or  the  Duke  of  Cornwall,  or  by  any  lay  person 
not  being  a  body  corporate,  or  by  any  body  corporate  of  many,  whiether 
temporal  or  spiritual,  be  sustained  and  be  deemed  good  and  valid  in  law, 
upon  evidence  showing  the  enjoyment  of  the  land  without  payment  or 
render  of  tithes,  money,  or  other  matter  in  lieu  thereof,  for  the  full  period 
of  thirty  years  next  before  the  time  of  such  demand,  unless  the  render  or 
payment  of  tithes,  or  of  money,  or  of  other  matter  in  lieu  thereof,  shall  be 
shown  to  have  taken  place  at  some  time  prior  to  such  thirty  years,  or  it 
shall  be  proved  that  such  enjoyment  was  had  by  some  consent  or  agree- 
ment expressly  made  or  given  for  that  purpose  by  deed  or  writing ;  and, 
if  such  proof  in  support  of  the  claim  shall  be  extended  to  the  full  period 
of  sixty  years  next  before  the  time  of  such  demand,  in  such  cases  the 
claim  shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  be  proved 
that  such  enjoyment  was  had  by  some  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  deed  or  writing." 

I  have  already  pointed  out  the  grounds  on  which  it  appears  to  me,  that, 
in  cases  of  modus,  the  act  has  made  the  limited  number  of  years,  a  title ; 
and,  on  the  same  ground,  which  it  is  unnecessary  to  repeat,  it  appears  to 
me  that  the  act  has  made  non-payment  for  the  limited  term,  a  title  to 
iin  exemption. 
.   It  is  objected,  that  the  enacting  clause  of  the  statute  is  not  intended  to 
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embrace,  and  apply  to,  every  case  of  non-payment,  but  only  to  certain 
*7701  ^^^^^9  ^^^^  ^  abbey  *Iands,  composition  real,  &c.,  and  that  none 
others  are  within  the  purview  of  the  act ;  and  the  argument  rests 
jn  the  words  of  the  preamble, «« claims  of  exemption  by  composition  real 
or  otherwise,"  which  must,  it  is  said,  be  understood  in  a  restricted  sense, 
and  must  be  confined  in  point  of  construction  to  such  claims  as  hare  had 
a  legal  origin.  Indeed,  the  restriction,  to  be  available  for  any  practicable 
purpose,  must  be  carried  further ;  for,  as  every  exemption  from  tithe  may 
have  had  a  legal  origin,  the  argument  must  be,  that  the  application  of  the 
statute  is  to  be  confined  to  such  cases  as  can  be  shown  in  evidence  to 
have  been  founded  on  a  composition  real,  or  on  some  other  legal  ground 
of  exemption,  and,  therefore,  in  order  to  make  out  an  exemption  by  non- 
payment, it  must  be  necessary  to  prove,  in  every  case  where  a  claim  of 
exemption  is  to  be  made  out  under  the  act,  not  only  the  fact  of  non-pay- 
ment,  but  also  the  ground  of  exemption,  as,  that  there  was  a  composition 
real,  or  that  the  lands  are  abbey  lands,  and  so  forth.  But  when  I  look  to 
the  first  section  to  see  what  evidence  is  to  be  .given  in  support  of  a  claim 
of  exemption,  or  to  the  seventh  section  to  see  what  is  to  be  alleged,  I  see 
no  intimation  whatever  that  any  proof  or  allegation  is  requisite,  that  any 
deed  of  composition  was  ever  made,  or  that  the  lands  were  ever  abbey 
lands,  but,  on  the  contrary,  an  express  statement  that  it  shall  be  sufficient 
to  allege  the  fact  of  non-payment. 

It  is  clear,  then,  as  it  seems  to  me,  that  cases  which  are  within  the  act 
are  by  the  express  words  to  be  sustained  by  proof  of  non-payment  only ; 
and  I  am,  therefore,  unable  to  see  with  what  consistency  any  cases  can  be 
considered  as  excluded  from  it,  inasmuch  as  the  same  allegations  coald 
be  made,  and  the  same  proof  given,  in  their  case,  as  the  act  declares  to 
be  sufficient  in  the  case  of  claims  of  exemptions  admitted  to  be  within 
the  act. 

*7711         *^^  ™^y  ^^  urged  that  the  effi^ct  of  this  mode  of  construing  the 
statute  will  be,  to  give  validity  to  claims  which  ought  not  in 
justice  to  prevail,  creating  a  new  head  of  exemption,  and,  in  effect,  ena- 
bling a  layman  to  prescribe  in  non  decimando. 

It  cannot,  I  think,  be  denied  that  the  injustice  suggested  may  follow  in 
some  instances,  though,  I  apprehend,  such  instances  would  be  rare. 

The  rule  that  a  layman  cannot  prescribe  in  non  decimando  has  been  so 
long  established,  and  so  universally  known,  that  few  cases  can  be  sqjh 
posed  to  have  existed  at  the  passing  of  the  statute,  in  which  tithes  had  re* 
mained  unpaid  for  a  long  series  of  years,  unless  there  had  been  originally 
a  real  foundation  for  the  exemption.  An  evil  of  an  opposite  kind  did,  I 
believe,  frequently  exist,  and  was,  I  apprehend,  the  real  evil  the  statute 
was  designed  to  meet,  namely,  the  cases  where  a  legal  exemption  had 
existed,  but  the  proof  of  it  was  lost,  or  was  attended  with  great  expense 
and  inconvenience.  That  the  evidence  of  such  a  well-founded  claim  to 
exemption  had  been  lost  in  process  of  time,  and  in  subdivision  of  proper* 
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ties,  was,  I  conceive,  a  matter  of  frequent  occarrence ;  and  if,  in  some 
cases,  injustice  is  done  on  the  one  hand,  a  great  amount  of  injustice  is 
prevented  in  many  others.  The  objection  made  to  the  construction  of  the 
act  on  this  ground,  is  equally  applicable  to  all  the  statutes  of  prescription. 
In  all  such  cases  an  injustice  may  be  said  to  be  done  to  the  party  who  has 
a  good  right,  but  which  is  barred  by  the  statute.  But  the  balance  of  justice 
and  convenience  is  found  to  be  the  other  way  ;  and,  on  the  whole,  it  is 
most  for  the  general  interests  of  society  that  possession  and  enjoyment 
for  a  length  of  time  should  be  looked  to  as  the  safest  evidence  of  men's 
rights ;  and  such  I  conceive  to  have  been  the  intention  of  the  statute. 
The  possibility,  therefore,  of  some  cases  of  injustice  incidentally  happen- 
*ing  ought  not  to  lead  to  any  straining  of  the  words  of  the  statute  r*77o 
firom  their  natural  import. 

If  a  more  limited  construction  of  the  act  is  adopted,  and  it  is  held  to 
have  no  operation  but  that  of  bringing  down  the  time  of  prescription  from 
the  1  Richard  I.  to  the  time  mentioned  in  the  statute,  or,  in  oiheT  words, 
that  non-payment  for  the  limited  time  is  to  be  taken  as  conclusive  proof 
that  tithes  have  never  been  paid  since  the  1  Richard  I.,  which,  as  far  as  I 
understand  it,  is  the  construction  of  those  who  adopt  the  restricted  con- 
struction, its  operation  with  respect  to  claims  of  exemption  will  be  reduced 
within  very  narrow  limits. 

If  we  take  the  case  of  a  composition  real,  in  which  it  was  necessary  to 
prove,  when  the  tithe-owner  was  a  spiritual  person,  the  existence  of  a 
deed  of  composition  made  before  the  13  Eliz.  c.  10,  and  a  compensation 
made  to  the  tithe-owner  and  his  successors,  and  to  show  a  connection 
between  the  supposed  deed  and  the  compensation  given  in  lieu  of  tithes 
to  the  spiritual  tithe-owner,  is  it  still  necessary  to  prove,  in  addition  to 
non-payment  for  the  limited  time,  the  existence  of  a  deed  and  of  a  com- 
pensation made  to  the  tithe-owner,  and  to  show  the  connection  of  the  sup- 
posed deed  and  the  compensation?  If  such  proof  is  requisite,  (and  such 
is  the  contention  of  those  who  uphold  the  restricted  construction,)  I  do  not 
see  how  any  claim  to  exemption  by  composition  real  can  be  brought 
within  the  benefit  of  the  statute ;  for,  the  statute  only  declares  claims  to 
exemption  by  composition  real  to  be  valid,  on  evidence  showing  the  en- 
joyment of  the  land  without  payment  or  render  of  tithes,  money,  or  other 
matter  in  lieu  thereof ^  for  the  limited  time.  The  very  circumstance,  there- 
fore, which  would,  on  this  construction  of  the  statute,  be  necessary  to  be 
proved  in  order  to  establish  a  claim  of  exemption,  namely,  the  com- 
pensation to  the  tithe-owner,  would  exclude  the  party  proving  it,  from 
the  benefit  of  the  statute.  *The  consequence  would  be,  that  all  r^^^o 
that  conflict  of  evidence  would  be  let  in,  and  all  the  expense  *- 
and  inconvenience  incurred,  which  it  was  the  object  of  the  statute  to 
prevent. 

Again,  I  would  consider  the  case  of  a  claim  of  exemption  of  lands,  as 
being  abbey  lands,  as,  for  instance,  lands  belonging  to  the  Cistercians,  a 
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mised,  from  the  fact  of  the  statute  having  been  brought  into  parliameBt<m 
the  recommendation  contained  in  the  report  of  the  commissioners  ot  the 
law  of  real  property  (cited  by  Lord  Denman  in  his  judgment^ in  FeUawet  v. 

*7571  ^^y^)  *^^^^  ^"^^  ^'^^  ^^^  ^^^^  intention  of  those  who  prepared  the 
statute  ;  for,  the  opinion  of  the  commissioners  upon  that  point  is 
expressed  in  terms  free  from  all  ambiguity.  jBut  we  are  not  at  liberty  to 
infer  the  intention  of  the  legislature  from  any  other  evidence  than  the 
construction  of  the  act  itself;  and,  indeed,  if  we  were  allowed  to  draw  any 
inference  from  the  comparison  between  the  language  of  the  report  and  that 
of  the  legislature,  the  more  legal  inference  would  be,  that  the  marked 
distinction,  observable  between  the  two,  could  not  have  been  the  result  of 
accident,  but  must  have  been  advised  and  intentional.  At  all  events,  if 
the  legislature  meant  to  effect  what  the  commissioners  advised,  it  seenui 
to  us  that  it  is  placed  in  the  predicament,  ^^quod  volwU^  non  dixU.^^ 

It  appears  to  us,  that,  upon  the  proper  construction  of  this  act,  nothing 
more  is  efiected  than  the  shortening  of  the  time  required  for  the  valid 
establishment  of  the  claim  in  each  respective  case;  but  that,  in  the  case 
of  a  claim  for  the  total  exemption  from,  or  dischai^e  of,  tithes,  the  legal 
ground  upon  which  such  claim  is  founded  must  still  be  stated  and  proved, 
as  before  the  passing  of  the  act. 

4^gg1        The  first  section  of  the  act,(a) — after  the  preamble,  *which  de* 
clares  the  general  object  of  the  legislature  to  be  the  prevention  of 

(a)  Tb«  ftrft  leetion  of  the  2  &  3  W.  4,  c  100»  recites,  that  «the  ezpenee  end  inconveoienoe 
of  suite  instituted  for  the  recovery  of  tithes,  may  and  ought  to  he  prevented,  by  shortening  the 
time  required  for  the  valid  establbhment  of  claims  of  a  nuxhu  decimandi,  or  exemption  from,  or 
discharge  of,  tithes ;"  and  enacts  that  *<  all  prescriptions  and  claims  of  or  for  any  modm  dwi- 
mandif  or  of  or  to  any  exemption  from,  or  discharge  of,  tithes,  by  composition  real  or  otbc^ 
wise,  shall,  in  cases  where  the  render  of  tithes  in  kind  shall  be  hereafter  demanded  by  the  king, 
bis  heirs  or  successors,  or  by  any  duke  of  Cornwall,  or  by  any  lay  person  not  being  a  corpoia- 
tion  sole,  or  by  any  body  corporate  of  many,  whether  temporal  or  spiritual,  be  sustained  and 
be  deemed  good  and  valid  in  law,  upon  evidence  showing,  in  cases  of  claim  of  a  modut  dech 
mandi,  the  payment  or  render  of  such  modus,  and,  in  cases  of  daim  to  exemption  or  discharge, 
showing  the  enjoyment  of  the  land  without  payment  or  render  of  tithes,  money,  or  other  mat- 
ter in  lieu  thereof  for  the  full  period  of  thirty  years  next  before  the  time  of  such  demand,  uoleei, 
in  the  case  of  claim  of  a  modut  decimandi,  the  actual  payment  or  render  of  tithes  in  kind,  or 
of  money  or  other  thing,  diflering  in  amount,  quality,  or  quantity,  from  the  modut  daimsd,  or, 
in  case  of  claim  to  exemption  or  discharge,  the  render  or  payment  of  tithes  or  of  money  or  other 
matter  in  lieu  thereof,  shall  be  shown  to  have  taken  place  at  some  time  prior  to  such  thirty 
years,  or  it  shall  be  proved  that  such  payment  or  render  of  modua  was  made,  or  enjoyment  hsd, 
by  some  consent  or  agreement  expressly  made  or  given  for  that  purpose  by  deed  or  writing; 
and,  if  such  proof  in  support  of  the  claim  shall  be  extended  to  the  full  period  of  sixty  yesn 
next  before  the  time  of  such  demand,  in  such  cases  the  claim  shaU  be  deemed  absolute  and  in- 
defeasible,  unless  it  shall  be  proved  that  such  payment  or  render  of  modut  was  made,  or  eojoj- 
ment  had,  by  some  consent  or  agreement  expressly  made  or  given  for  that  purpose  by  deed  or 
writing ;  and,  where  the  render  of  tithes  in  kind  shall  be  demanded  by  any  archbishop,  biifaof^ 
dean,  prebendary,  parson,  vicar,  master  of  hospital,  or  other  corporation  sole,  whether  spiritual 
or  temporal,  then  every  such  prescription  or  claim  shall  be  valid  and  indefeasible  upon  evi- 
dence showing  such  payment  or  render  of  modut  made,  or  enjoyment  had,  as  is  hereinbefore 
mentioned,  applicable  to  the  nature  of  the  claim,  for  and  during  the  whole  time  that  two  per- 
sons in  succession  shall  have  held  the  office  or  benefice  in  respect  whereof  such  lendtf  of 
tithes  in  kind  shall  be  claimed,  and 'for  not  less  than  three  years  after  the  appointmeDt  tod 
institution  or  induction  of  a  third  person  thereto :  Provided  alwaya,  that  if  the  whole  time  of 
the  hol<ting  of  such  two  persons  shall  be  less  than  sixty  years,  then  it  shall  be  necessuy  !• 
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expense  and  inconvenience  of  suits  instituted  for  the  recovery  of  tithes^ 
<«  by  shortening  the  time  required  for  the  valid  establishment  of  claims  of  i* 
a  modus  deciinantttj  or  exemption  from,  or  discharge  *of  tithes,"  r«75o 
— proceeds  to  shorten  the  time  which  before  was  necessary  to  *- 
sustain  each  of  such  claims,  by  enacting  that  all  prescriptions  and  claims 
of  or  for  a  modus  decimandiy  or  of  or  to  any  exemption  from  or  discharge 
of  tithes,  by  composition  real  or  otherwise,  shall  in  future  be  sustained 
and  be  deemed  good  and  valid  in  law,  upon  evidence  of  the  length  of  en- 
joyment stated  in  the  act.  This  enactment  applies,  in  all  its  terms, 
equally  to  both  cases ;  and  the  words  used  in  the  act  have  their  full 
force  and  operation  given  to  them  in  both  cases,  by  shortening  the  time 
in  each. 

And  it  seems  to  us  to  be  contrary  to  all  analogy,  that,  after  the  words 
of  the  statute  have  been  allowed  a  force  and  operation  equally  affecting 
and  governing  the  two  subject-matters  to  which  they  apply,  they  should 
be  allowed  a  second  force  and  operation  applying  to  one  of  those  subject 
matters  only :  and,  afcer  they  have  been  held  to  shorten  the  time  of  pre 
scription,  both  in  the  case  of  a  modus  dedmandiy  and  of  a  claim  of  total 
exemption  from  tithes,  they  should  be  allowed  the  further  or  second  ope- 
ration of  giving  to  the  claim  of  a  total  exemption  a  quality  and  existence 
in  point  of  law  which  it  never  had  before  ;  that  is,  that  the  words  of  the 
act  should  indirectly  have  the  efiect  of  making  a  modus  de  non  ded* 
mandoj{a)  a  good  modus.  For,  there  are  no  words  in  the  first  section 
which  point  to  the  dispensing  with  any  proof  which  was  before  held  ne- 
cessary, except  proof  of  the  length  of  enjoyment ;  and  no  words  which 
show  that  such  proof  of  enjoyment  as  the  act  requires,  shall  aloney  and  of 
itself y  be  sufficient  to  support  the  latter  claim.  We  think  that  the  legal 
construction  to  be  put  upon  the  preamble  and  th<»  ^ords  of  the  first  sec- 
tion is,  that  the  act  shortens  the  time  only,  but  leaves  all  other  proof  ne- 
cessary, as  it  was  before. 

*It  further  appears  to  us,  that,  if  the  legislature  had  intended  r«7g() 
so  important  an  alteration  in  the  legal  interests  of  tithe-owners  *- 
and  land-owners,  with  respect  to  the  claim  of  total  exemption  from,  or 
discharge  of,  tithes,  as  is  now  contended  for,  the  intention  to  make  such 
:ilteration  would  have  been  more  clearly  expressed ;  for,  it  is  to  be  ob- 
served, that,  amongst  the  very  numerous  claims  for  total  exemption  from 
tithes  set  up  throughout  the  kingdom,  very  many  of  them  (and  the  pro- 
portion of  such  to  the  whole  number  of  claims  is  immaterial  to  the  argu- 

flbow  each  payment  or  render  of  modva  made,  or  enjoyment  bad»  (as  the  caae  may  be,)  not 
only  during  the  whole  of  each  time,  but  also  during  such  further  number  of  years,  either  be- 
fore or  after  such  time,  or  parUy  before  and  partly  after,  as  shall,  with  such  time,  be  sufficient 
to  make  up  the  full  period  of  sixty  years,  and  also  for  and  during  the  further  period  of  three 
years  after  the  appointment  and  institution  or  induction  of  a  third  person  to  the  same  office  or 
benefice,  unless  it  shall  be  proved  that  such  payment  or  render  of  modut  was  made,  or  enjoy- 
ment bad,  by  some  consent  or  agreement,  expressly  made  or  given  for  that  purpose,  by  deed 
or  writing."  And  see  4  &  6  W.  4,  c  83. 
(a)   Vide  supri,  756,  n. 
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A  title  is  the  fact  to  which  the  right  is  by  law  annexed  —  which  is  to 
be  pleaded  as  the  foundation  of  the  right  in  case  it  is  litigated.  The  right 
in  question  here,  is,  a  right  to  an  exemption  or  discharge ;  and  the  statute 
annexes  that  right  to  the  fact  of  enjoyment  for  the  required  time.  If  the 
words  of  the  enactment  were  alone  regarded  in  a  suit  involving  a  claim 
of  modtiSf  exemption,  or  discharge,  enjoyment  thereof  for  the  required 
time  would  be  the  fact  alleged  in  pleading,  and  upon  the  finding  of  that 
fact  the  claim  would  be,  by  law,  valid. 

The  same  words  in  the  same  sentence  have  the  efiect  of  making  eojoy- 
ment  for  the  required  time,  a  title  to  a  modus;  and,  though  time  made  a 
title  to  a  modfis  before,  it  was  a  difierent  title,  as  a  period  of  about  six 
hundred  years  was  required,  instead  of  a  period  of  about  sixty  years. 

The  act  of  the  2  &  3  W.  4,  c.  71,  relating  to  easements  derived  from 
prescription,  or  supposed  grants,  after  reciting  that  the  title  to  matters 
long  enjoyed,  is  liable  to  be  defeated,  enacts  that  the  right  shall  be  abso- 
^fjj^-i  lute  and  'indefeasible,  on  proof  of  enjoyment  for  the  required 
period.  This  statute  is  in  pari  materid;  the  words  are  to  the 
same  effect  as  those  in  the  statute  in  question  ;  and  the  construction  has 
been,  to  make  the  statutable  time  a  title  to  the  right.  It  seems  reasona- 
ble to  give  the  same  effect  to  the  words  applied  in  the  same  sentence  to 
moduSf  exemption,  and  discharge,  and  also  to  give  the  same  effect  to  the 
same  words  used  in  statutes  in  pari  materia.  This  construction  i$  io 
accordance  with  the  whole  preamble,  both  because  the  expense  aad  in- 
convenience of  suits  will  probably  be  prevented  by  making  the  fiiet  on 
which  the  right  is  to  depend  more  simple  and  capable  of  ascertainment 
from  living  witnesses,  and  also  because  time  alone  is  to  be  required  for 
the  establishment  of  the  rights  in  question,  and  the  length  of  that  time  is 
shorter  than  was  before  required,  where  a  title  was  to  be  derived  from 
time  alone. 

It  was  contended,  for  the  plaintiff,  that  proof  of  a  legal  origin  for  a  claim 
of  exemption  or  discharge  is  necessary,  since  the  statute,  as  it  was  bdbre; 
that  the  preamble  shows  that  the  legislature  intended  to  confine  the  ope- 
ration of  the  enactments  to  those  claims  only  in  which  time  was  required 
for  their  establishment,  and,  in  them,  to  the  effect  of  shortening  the  time 
so  required ;  and,  as  time  was  required  in  only  one  of  the  two  classes  into 
which  such  claims  were  divided,  that  the  statute  applied  to  that  class 
only.  This  construction  directly  violates  the  rule  against  altering  the 
effect  of  clear  words  of  enactment  by  the  preamble,  (a)  and  in  an  extreme 
degree,  as  the  enactment,  taken  by  itself,  has  a  certain  meaning,  while 
the  preamble,  which  is  supposed  to  control  it,  is  uncertain  and  equivocal. 

But,  supposing  this  not  to  be  a  fatal  objection,  if  we  ascertain  the  sense 

*7781     ^^  which  time  could  be  said  to  be  'required  for  the  establishment 

of  claims  of  moduSj  exemption,  and  discharge,  and  also  the  sease 

(aS  See  Baeon*B  Legei  Legnm,  Jphoritm,  71 ;  and  tee  note  thereon  in  Dapin,  Manuel  dm 
Etndians,  113. 
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m  which  claims  of  exemption  or  discharge  could  be  said  to  be  reduced 
into  the  two  classes,  namely,  where  there  is  legal  origin,  and  where  there 
is  no  legal  origin,  and  then  apply  the  statute  according  to  the  plaintiff's 
construction,  it  will  be  found  that  it  has  no  operation  in  respect  of  claims 
of  exemption  and  discharge. 

As  to  the  sense  in  which  time  could  be  said  to  be  thus  required  upon 
a  claim  of  modusy  the  time  of  the  enjoyment  was  the  title,  and  proof 
thereof  was  indispensable. 

Upon  a  claim  of  exemption  under  the  31  H.  8,  c.  13,  the  fact  of  the 
lands  being  held  exempt,  by  the  abbey  at  its  dissolution,  was  the  title. 
If  that  fact  was  proved,  all  reference  to  time  of  enjoyment  was  super- 
fluous. An  exemption  derived  from  the  statute  would  not  have  been 
destroyed  by  any  subsequent  render  of  tithes  in  kind ;  Clanrickard  v. 
Benhn,  1  Gwill.  363.(a) 

Upon  a  claim  of  discharge  by  composition  real,  the  deed  of  composi- 
tion was  the  title.  If  that  was  proved  to  be  executed  by  all  the  parties 
interested,  and  to  be  *in  force,  all  reference  to  time  of  enjoyment  i-v^^q 
^as  again  superfluous ;  but,  though  time  formed  no  part  of  the  *- 
indispensable  proof  upon  either  of  the  latter  claims,  and  was  not,  in  that 
sense,  required  for  their  establishment,  still,  in  practice,  evidence  of 
enjoyment  for  a  long  time  was  constantly  adduced,  because  direct  proof 
of  the  composition  deed,  or  of  the  holding  exempt  by  the  abbey,  could 
not  be  given,  and  resort  was  had  to  presumptive  evidence,  and,  among 
presumptions,  to  that  from  a  long  time  of  enjoyment.  It  was  not  alone 
sufficient,  in  support  of  either  of  these  claims ;  and  a  rule  of  evidence, 
apparently  anomalous,  required  some  presumption  specifically  referring  to 
the  origin  of  the  claim,  to  be  also  shown ;  but,  when  this  rule  had  been 
complied  with,  if  a  weak  presumption  specifically  applicable  to  the  origin 
had  been  raised,  then  the  length  of  the  time  of  enjoyment  was  allowed  to 
strengthen  it,  and  so  to  establish  the  claim  of  an  exemption  or  discharge. 

As  to  the  sense  in  which  claims  of  exemption  or  discharge  could  be 
said  to  be  considered  by  the  legislature  as  reduced  into  the  two  classes, 
namely,  where  there  was,  and  was  not  legal  origin, — practicaDy  speaking, 
there  was  no  class  of  claims  in  which  the  claimant  admitted  at  the  outset 
that  there  was  no  legal  origin  for  his  claim ;  while  they  had  existence  as 
chnms,  there  was  an  endeavour  to  find  evidence  of  a  legal  origin ;  and, 

(a)  Where  tlu8  wu  said  obiter  by  Doderidge,  J.  This  dictam  is  not  nottcad  by  the  other 
repotlers,  and  the  point  did  not  property  arise  in  the  case,  even  as  reported  in  Gwillim.  Ladj 
D»ntoa  libelled  for  tithes,  and  Lord  Clanriekard  suggested  for  a  prohibition,  that  the  land  was 
diacbarged  in  the  hands  of  the  prior  of  Tunbridge  by  an  immemorial  prescription  in  non  deti' 
mando.  This  prescription  was  disproved,  as  it  appeared  that  the  prior  was  discharged,  not  by 
ysMiiipiioii,  bat  by  bull.  Alter  consoltation  awarded.  Lady  Denton  added  lo  her  libel  by 
alleging  a  modem  perception  oi  tithes  in  kind ;  and  it  was  held  that  she  could  not  make  the 
addition.  This  decision  would  rather  import  that  the  added  allegation  was  considered  as  not 
wholly  Immaterial.  It  appean  from  %  Roll.  Rep.  307,  that  the  oourt  wouki  have  granted  a 
Mc»ad  prohibition  if  **  Mr.  Doctor  Pope"  had  not «  pulled  off  the  addition  which  he  had  ntad^ 
to  the  former  libel."  And  see  $.  C,  Palmer,  37,  where  other  circumstances  relative  to  the 
diim  are  noticed  and  discussed. 
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when  it  was  ascertained  that  there  was  none,  the  suit  upon  that  claim  uai 
virtually  at  an  end.  If  the  claims  which  were  the  subjects  of  the  expen- 
sive suits  intended  to  be  relieved  against  by  the  statute,  were  classed  with 
reference  to  their  legal  origin,  it  should  be  said  that  there  was  one  class 
in  which  some  specific  evidence  of  a  legal  origin,  in  addition  to  the  ge- 
neral presumption  from  a  long  time  of  enjoyment,  could  be  adduced,  and 
one  in  which  no  such  evidence  could  be  adduced  ;  that  the  existence  or 
♦7801  QOD"Cxistence  of  any  such  legal  evidence  was  generally  •ascer- 
tained only  afier  much  expense :  and  that,  until  such  ascertain- 
ment, evidence  of  length  of  enjoyment  was  equally  requisite  for  both 
classes. 

Such  a  classification  appears  to  me  not  to  have  been  contemplated  by 
the  legislature.  But  assuming  its  existence,  and  that  the  application  of 
the  statute  was  intended  to  be  confined  to  the  class  where  there  is  some 
presumptive  evidence  specifically  relating  to  a  legal  origin,  and  the  time 
of  enjoyment  is  required  to  strengthen  the  presumption  therefrom,  the  sta- 
tute has  no  operation.  It  .does  not  alter  the  admissibility  of  evidence, 
either  party  being  at  liberty  to  resort  to.  any  evidence  before  admissible; 
nor  does  it  alter  the  eflfect  of  the  evidence  when  received  ;  for, — let  it  be 
supposed,  upon  a  claim  of  exemption,  that  the  fact  of  a  legal  origin  is  to 
be  tried  according  to  the  plaintiff's  contention,  and  that  evidence  speci- 
fically applicable  thereto,  and  also  evidence  of  enjoyment  for  the  stata- 
table  period,  has  been  adduced  in  support  of  it,  and  that  evidence  rebut- 
ting the  evidence  specifically  applicable  to  a  legal  origin,  has  been 
adduced  in  answer,  and  that  the  jury  is  convinced  that  there  was  no  legal 
origin,-^— if  they  are  not  bound  by  the  statute  to  answer  in  the  affirmative, 
when  their  judgment  dictates  a  negative,  the  statute  has  operated  no> 
thing.  I  presume  that  they  are  not  so  bound ;  but,  if  they  are,  then  en- 
joyment for  the  statuable  period  will  have  established  the  title  to  the 
exemption,  where  the  fact  of  legal  origin  is  negatived ;  which  is  contiaiy 
to  the  substance  of  the  plaiutiiT's  construction,  and  is  the  proposition 
which  the  defendant  maintains. 

By  the  plaintiff's  construction,  the  primary  intention  recited  in  the 
preamble, — of  preventing  the  inconvenience  and  expense  of  suits  for  the 
establishment  of  claims  of  exemption  and  discharge, — would  be  sacrificed; 
and  the  secondary  intention  of  shortening  the  time  required,  would  not 
be  effected. 

*7811  *Some  reliance  on  the  part  of  the  plaintiff  has  been  placed  on 
the  seventh  section,  requiring  the  exemption  or  dischaige  to  be 
pleaded,  which  he  construes  to  require  the  origin  to  be  pleaded ;  but  it 
appears  to  me  the  noAure  of  the  exemption  or  discharge  is  intendedi  and 
not  the  origin. 

The  words  of  the  first  section  comprise  all  exemptions  and  di8cbai]ge^ 
But  discharges  by  composition  real  may  vary,  as  agreements  might  hare 
Varied  before  the  13  Eliz.,  and  may  be  for  all  tithable  articles,  or  fo. 
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some ;  for  articles  at  present  known,  or  hereafter  to  be  discovered  ;  fof 
all  times,  or  for  certain  times  only.  Exemptions  under  abbeys  may  vary 
to  the  same  extent ;  as  some  abbeys  had  made  compositions  real  of  va- 
rious kinds,  and  had  derived  exemptions  from  them  as  well  as  from  pre- 
scription and  ratione  ardinisj  and  from  unity  of  possession ;  and,  as  the 
exemption  now  must  be  exactly  that  which  the  abbey  held  on  the  day  of 
dissolution,  an  exemption  derived  to  th&  abbey  from  compositions  real 
may  be  total  or  partial,  both  as  to  tithable  articles  and  as  to  times  :  it  is 
therefore  requisite  to  particularize  the  exemption  or  discharge  claimed, 
as  much  as  to  state  the  species  of  modus. 

The  plaintiff's  argument  on  this  point  appears  to  assume  that  every 
exemption  and  discharge  must  be  total  and  for  all  time. 

The  injustice  arising  from  allowing  time  to  defeat  a  valid  title,  is  ap- 
parent ;  and  the  principle  of  presuming  a  right  from  long  enjoyment,  to 
prevent  this  injustice,  has  been  applied  to  the  lands  of  the  ecclesiastical 
owners  by  the  2  &  3  W.  4,  c.  27,  to  easements  over  them,  by  2  &  3  W.  4, 
c.  74,  and  to  moduses  for  tithes,  and  to  discharges  by  compositions,  con* 
firmed  by  decree  in  equity,  by  the  statute  now  in  question.  It  is  not 
easy  to  understand  why  the  principle  is  not  to  apply  to  other  discharges 
and  exemptions  from  tithes. 

*The  following  certificates  were,  on  the  26th  of  February,  p»-*oo 
1846,  sent  to  the  lord  chancellor.  *- 

*<We  are  of  opinion,  that,  according  to  the  true  construction  of  the  sta- 
tute 2  &  3  W.  4,  c.  100,  a  valid  and  indefeasible  prescription  or  claim  of 
exemption  from,  or  discharge  of,  the  tithes  enumerated  in  the  case  sent 
to  US|  cannot  be  sustained  under  the  circumstances  stated. 

"  N.  C.  TiNDAL. 

"C.  Cresswell." 

««We  are  of  opinion,  that,  according  to  the  true  construction  of  the 
statute  2  &  3  W.  4,  c.  100,  a  valid  and  indefeasible  prescription  or  claim 
of  exemption  from,  and  discharge  of  the  tithes  mentioned  in  the  question, 
can  be  sustained,  under  the  circumstances,  and  for  the  lands  mentioned 
in  the  case. 

«T.  COLTMAN. 
«W.  ERLE."(a) 

(a)  To  Bolli  ▼.  Jtkinton,  1  Lev.  185, 1  Siderf.  320,  S.  C.  ptr  nonu ;  BowUs  ▼.  Jlkint,  2  Keble, 
28, 60, 162, 175,  where  an  abbot,  time  out  of  mind,  bad  held  lands  discharged  of  tithes,  it  was 
held  that  the  alienee  should  pay  tithes,  on  the  ground  that  it  should  be  taken  as  a  personal  pre- 
■cription,  and  not  as  a  oomporition  real.  Upon  which  Serjt.  Hill  observes,  "This  case  did  not 
arise  upon  the  stat  31  H.  8,  c.  13,  of  dissolution,  and  therefore  there  was  nothing  to  continue 
the  discharge  of  tithes  if  it  were  only  a  personal  discharge,  as  it  might  be  for  any  thing  that 
appears  to  the  contrary  ;  for,  then  the  discharge  was  lost  by  the  alienation  to  the  college,  as  the 
college  is  not  an  ecclesiastical  corporation,  though  such  has  been  the  favour  to  colleges  that 
they  have  been  sometimes  so  considered,  2  Keble,  171 :  but,  if  the  abbots  had  continued  seised 
till  the  statute  31  H.  8,  and  the  king  had  become  entitled  under  that  statute,  and  the  college 
under  the  king,  the  privilege  of  exemption  would  have  continued ;  but  still  there  is  a  contnr 
riety  of  opinions  how  the  discharge  ought  to  be  pleaded.    Duller,  190,  248." 
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In  Sir  W.  Jones,  969, — where  tbe  allegation  was  that  the  prior  of  B.  held  bnda  diaeharyed  of 
tithea, — Croke  aaid  it  ahoald  be  intended  to  he  on  a  real  composition ;  but  Jones  said  that  Crake 
gave  no  reason  to  prove  it ;  and  by  the  other  three  judges  judgment  was  gitra  against  the  opioioo 

of  Croke.  In  E»teourt  ▼.  Kingsro^  4  Madd.  140,  the  *court  would  not  presoBis  a  dtmi 
*783]    creating  a  composition  real,  from  payment  of  202.  in  lieu  of  tithe  for  two  hundred  years.  And 

aee  Stathome*9  cau.  Dyer,  277,  pi.  60 ;  The  BUhop  of  Wincketier*t  case,  2  Co.  Rep.  43  b; 
The  Jrchbiihop  of  Canterbury* m  cafe,  2  Co.  Rep.  46 ;  Harpw^s  case,  1 1  Co.  Rep.  23 ;  Piftt  ▼. 
Heame,  Cro.  El.  699 ;  Sydowne  ▼.  Holme,  Cro.  Car.  422,  more  fully  reported  Sir  W.  Jones,  368: 

Wilttm  ▼.  Redman^  Hardres,  174, 190 ;  Compost  v. ,  lb.  316 ;  Pagers  case,  lb.  322 ;  /»- 

golsby  V.  Wivell,  lb.  381 ;  Bokenham  ▼.  BenffUld,  1  Com.  Rep.  392 ;  Fox  ▼.  BardweU,  2  Com. 
Rep.  498,  Bunb.  827 ;  Bwry  Corporation  ▼.  Evans,  2  Com.  Rep.  661,  Bunb.  345 ;  Hick  ▼.  Woti' 
ton,  2  Salk.  656;  Benning  v.  Dowce,  Bunb.  26 ;  Hanking  ▼.  Gay,  lb.  37 ;  Clark  t.  Dashoood, 
ib.  66 ;  Lord  t.  Turk,  lb.  122 ;  Lambert  v.  Cumming,  lb.  138 :  Fisher  ▼.  Dean  and  Chapter  of 
Ckrisickurch,  lb.  209;  Hanson  ▼.  Fielding,  lb.  214,  Gilb.  Eq.  Rep.  225;  Charlton  t.  CAsrifss, 
Bunb.  826 ;  Lamprey  ▼.  Roohe,  Ambl.  291 ;  Pratt  ▼.  Hopkins,  7  Brown,  P.  C.  2d  ed.  12 ;  Jaa- 
ahaw  ▼.  Botheram,  1  Eden,  276, 294 ;  Nagle  v.  Edwards,  3  Anst  702 ;  ClavUl  ▼.  Oram,  4  Wood, 
T.  C.  396,  4  Gwill.  364,  Toll.  174, 3  Eagle  <&  Y.  1369  ;•  Bemey  v.  Harvey,  17  Yes.  1 19;  Metfk 
V.  Norbury,  2  Price,  338 ;  Kingsmill  v.  Billingsley,  3  Price,  466 ;  Ward  t.  Shepherd,  lb.  60R, 
620,  624 ;  Warden  and  Minor  Canons  of  SU  PaviCs,  ffc.  ▼.  Bishop  of  Lincoln,  4  Price,  66;  Par- 
Sons  ▼.  Bellamy,  lb.  190 ;  Armstrong  v.  Hetdtt,  lb.  216 ;  Dor  man  ▼.  Sears,  6  Price,  338 ;  Xark- 
iiam  ▼.  Tingle,  1 1  Price,  126 ;  Donnison  t.  Elsley,  M'Clel.  db  Y.  1 ;  Earl  of  Carysfort  ▼.  Wdls, 
fb.  600 ;  Norton  ▼.  Hammond,  1  Y.  dc  J.  94;  Prickett  v.  Honeybome,  lb.  135 ;  Young  ▼.  Mtr- 
thant,  3  Y.  db  J.  467 ;  Lediard  v.  w^ruXi^,  lb.  548 ;  Monek  ▼.  /ftaitiMO»i,  1  Simons,  28 ;  Page  t. 
WUson,  2  Jac.  dc  Walk.  613 ;  Humphrey  ▼.  Wagstaff,  3  Rnas.  &  BL  639;  J^otnm  t«  Assrt, 
1  Yoonge  dt  ColL  1 19 ;  Selw.  N.  P.  title  TUhes,  IL 


*  Tbe  issue  directed  in  Clavill  v.  Oram, — as  appears  from  the  report  in  3  Eagle  Sc  Y.  196^ 
upon  a  claim  of  exemption  from  the  payment  of  tithes  in  respect  of  lands  deriTod  fron  one 
of  the  larger  abbeys  dissolved  by  31  H.  8,  c.  13,  consisted  of  two  distinct  parts — «  whether  sU 
the  lands  in  the  defendant's  answer,  mentioned,  and  declared  to  be  tithe-free,  were,  from  time 
whereof,  dec.,  tithe-free,  and  until,  and  at  the  time  of  the  dlMolution  of  the  monastery  of  Sbaf- 
Con,  dec.,  part  and  parcel  of  the  possessions  of  the  said  monastery,  and  have  been,  for  the  like 
tiffla,  hcJd  and  enjoyed  by  the  abbess  and  convent  thereof  freed  and  discharged  of  and  from 
the  payment  of  tithes  of  all  com,  grain,  hay,  and  other  .great  and  rectorial  tithes," — and  **  whe. 
ther,  from  the  time  of  the  dissolution,  the  said  lands  have  been  held,  and  are  now,  sxeffl|< 
and  discharged  of  and  from  the  said  tithes  of  com,  grain,  hay,  and  other  great  and  isdoriil 
tithes." 


•784]   nRVING  r.  MANNING  and  Another  (in  Error).     Feb.  4. 

A  policy  waa  effected  npon  a  ship  valued  at  17,600/.,  from  Chma  to  Madras^  while  thais^  iwl 
back  to  China.  The  ship  had  originally  been  purchased  by  the  ownera  for  ll,000t,  sikI 
was,  at  the  time  of  effecting  the  policy,  together  vrith  her  stores,  seamen's  wages,  and  olbcr 
matten  not  constituting  her  permanent  value,  of  the  value  to  the  plaintifi  of  the  suo  men- 
tioned in  the  policy.  During  the  voyage,  the  ship  was  damaged  by  perils  of  the  ses,  so  •* 
to  become  incompetent  to  proceed  on  the  voyage,  unless  repaired  at  an  expense  of  not  )m 
than  10,600/.,  and,  being  so  repaired,  she  would  have  been  worth  a  sum  not  exosedisc 
9000L,  which  was  her  marketable  value  at  the  time  of  efiecting  the  policy,  and  immeditielj 
before  the  damage. 

Upon  a  special  verdict  finding  the  above  fects,  snd  also  finding  that  a  prudent  owner,  being 
uninsured,  would  not  have  repaired  the  vessel,  and  that  she  was  duly  abandoned :— fW  is 
affirmance  of  the  judgment  of  the  court  below,  that  the  under writera  were  liable  H  for  i 
total  k 


This  was  an  action  of  assumpsit  brought  by  the  defendants  in  error, 
managing  owners  of  a  vessel  called  the  General  Kyd>  against  the  nlaintifl 
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in  error,  one  of  the  directors,  and  chairman,  of  the  Alliance  Marine  In- 
surance Company,  under  the  provisions  of  an  act  of  parliament,  making 
the  company  liable  to  be  sued  in  the  name  of  their  chairman. 

The  first  count  of  the  declaration  was  upon  a  policy  of  insurance  for 
3000/.,  duly  subscribed  on  behalf  of  the  company,  « lost  or  not  lost,  at 
and  from  China  to  Madras,  vrhile  there,  and  back  to  China,  not  east  of 
Hong  Kong,  with  leave  to  call  at  the  straits,  upon  any  kind  of  goods  and 
merchandises,  and  also  upon  the  body,  tackle,  apparel,  ordnance,  muni- 
tion, artillery,  boat,  and  other  furniture,  of  and  in  the  good  ship  or  vessel 
called  the  General  Kyd,"  &c. :  «the  said  ship,"  &c.,  «  goods  and  mer- 
chandises," &c.,  « for  so  much  as  concerned  the  assured,  by  agreement 
made  between  the  assured  aud  the  company  in  that  policy,  were  and 
should  be  rated  and  valued  at  17,500/. :"  the  count  then  averred  a  total 
loss  by  perils  of  the  sea.  The  second  count  was  for  money  paid,  the 
third  for  money  had  and  received,  the  fourth  for  interest,  and  the  fifth  on 
an  account  stated. 

*The  defendant  pleaded,  to  the  first  count,  that  the  vessel  was     r^'jg^ 
not  wholly  lost,  in  manner  and  form,  &c. ;  and  to  the  last  four,     ■- 
non  assumpsit ;  upon  both  of  which  pleas  issue  was  joined. 

The  cause  came  on  for  trial  before  Creswell,  J.,  at  the  sittings  in 
Guildhall  after  Trinity  term,  1844,  when  a  verdict  was  found  for  the 
plaintiils  below,  damages  3000/.,  subject  to  a  special  case,  upon  which 
the  court  of  Common  Pleas,  in  Hilary  term  1845,  pronounced  judgment 
for  the  plaintiffs  below.(a)  The  case  having  been  turned  into  a  special 
Terdict  by  consent,  the  record  was  now  brought  up  to  this  court  by  writ 
of  error. 

The  material  facts  stated  in  the  special  verdict  were  as  follows : — 

That  the  plaintiffs  below  effected  with  the  said  copartnership  or  com- 
pany, the  policy  in  the  first  count  of  the  declaration  mentioned,  on  their 
ship  the  General  Kyd,  for  the  purpose  of  bond  fide  covering  and  protect- 
ing themselves  from  the  loss  of  the  said  ship,  together  with  her  stores, 
seamen's  wages,  and  other  matters  not  constituting  part  of  the  permanent 
value  of  the  ship :  that  no  insurance  was  effected  by  them  on  the  freight 
of  the  ship  on  the  said  voyage :  that  the  ship  was  of  the  burden  of  1318 
tons,  was  built  originally,  and  at  great  expense,  for,  and  employed  in, 
the  trade  of  the  East  India  Company,  and  was,  on  the  East  India  Com- 
pany's ceasing  to  trade,  sold  to  the  plaintiffs  below  for  11,000/. : 

That,  at  the  time  of  the  effecting  of  the  said  policy  in  the  first  count 
mentioned,  the  said  ship  was,  together  with  her  stores,  seamen's  wages, 
and  other  matters  not  constituting  part  of  the  permanent  value  of  the 
ship,  of  the  value  to  the  plaintifis  below  of  17,500/.,  and  was  insured  in 
the  said  sum  of  17,500/.,  as  well  upon  the  *voyage  in  the  said  c^'ioa 
first  count  mentioned,  as  upon  other  previous  voyages :  ^ 

(a)  Ant^,  vol.  i.  p.  168. 
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That  the  plaintiffs  below,  and  the  several  other  parties  in  tha'w  behrif  in 
the  first  count  mentioned,  were  interested  as  therein  set  forth ;  and  that 
the  said  ship  set  sail  on  the  voyage  in  the  declaration  mentioned,  as 
therein  alleged : 

That,  during  the  risk,  and  while  prosecuting  the  voyage  in  the  policy 
mentioned,  the  ship  was  damaged  by  perils  of  the  sea,  so  as  to  become 
incompetent  to  proceed  on  the  said  voyage,  unless  repaired  as  after  men- 
tioned : 

That  the  necessary  expenditure  to  repair  such  damage,  so  as  to  render 
the  ship  seaworthy,  and  competent  to  proceed  on  the  said  voyage,  would 
have  amounted  to  a  sum  not  less  than  10,500/. ;  and  that,  if  such  repairs 
had  been  done,  and  such  expenditure  had  been  incurred,  the  ship,  being 
so  repaired,  would  have  been  worth  a  sum  not  exceeding  9000/.,  w/deh 
wets  her  marketable  valtUj  as  well  at  the  time  of  Meeting  the  policy^  as  also 
immediately  before  the  said  damage : 

That  a  prudent  owner,  being  uninsured,  would  not  have  repaired  the 
vessel :  and  that  the  vessel  was  duly  abandoned  to  the  underwriters. 

The  case  now  came  on  for  argument,  before  Pollock,  C.  B.,  Pakke, 
B.,  Aldebson,  B.,  PATTEsoy,  J.,  Coleridge,  J.,  Rolfe,  B.,  and  Wight- 
man,  J. 

Sir  F.  KeUy^  Solicitor-General,  (with  whom  were  ChanneUy  Serjt.,  and 
G,  Lathom  Browne^)  for  the  plaintiffs  in  error.  The  loss  found  by  this 
special  verdict,  was  not,  according  to  the  law  of  England,  a  total  loss 
within  the  meaning  of  the  policy,  so  as  to  entitle  the  plaintiffs  below  to 
recover  the  full  sum  of  17,500/ ;  and,  in  deciding  upon  the  facts  here 
found,  it  will  not  be  necessary  to  interfere  in  any  degree  with  the  doctrine 
*7871  *^^^^  down  in  the  cases  of  Allen  v.  Sugrue^  8  B.  &  C.  561, 
•'  3  Mann.  &  R.  9,  and  Young  v.  Turing,  2  M.  &  G.  693, 
2  Scott,  N.  R.  752.  The  insurance  here  is  upon  the  ship  alone,  not  upon 
the  stores,  &c.,  or  the  expenses  incurred  in  respect  of  the  particular  voy- 
age, or  upon  the  freight ;  and  the  special  verdict  expressly  finds  that  the 
insurance  was  effected  by  the  plaintiffs  below  «  for  the  purpose  of  bond 
fde  covering  and  protecting  themselves  from  the  loss  of  the  said  ship, 
together  with  her  stores,  seamen's  wages,  and  other  matters  not  consti- 
tuting the  permanent  value  of  the  said  ship."  The  value  of  the  ihing 
insured  never  was  17,500/.  [Pollock,  C.  B.  Why  not  ?]  The  special 
verdict  finds  that  the  plaintiffs  below  had  bought  the  ship  for  11,000/. ;  and 
that,  «« at  the  time  of  effecting  the  policy,  the  ship  was,  together  with  her 
stores,  seamen*s  wages,  and  other  matters  not  constituting  part  of  the  per^ 
manent  value  of  the  ship,  of  the  value  to  the  plaintiffs  below  of  17,500/." 
If,  therefore,  the  owners  are  allowed  to  recover,  under  this  policy,  the  full 
sum  of  17,500/.,  the  first  principle  of  insurance  law — that  the  policy  is  a 
contract  of  indemnity  only — will  be  overturned.  [Pollock,  C.  B.  Your 
argument  tends  to  this — that  there  cannot  be  a  valued  policy.  Your  re- 
marks do  not  at  all  touch  the  question  of  constructive  total  loss:  eveijone 
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of  them  would  just  as  well  apply,  if  the  ship  had  gone  to  the  bottom  of 
the  sea.]  The  doctrine  of  constructive  total  loss  ought  not  to  be  applied 
to  the  case  of  a  valued  policy,  which  is  recognised  by  law  merely  because 
it  is  presumed  to  have  been  entered  into  bond  fide^  and  not  as  a  wager 
policy.  [Pollock,  C,  B.  Assuming  your  argument  to  be  well  founded, 
i^e  cannot,  sitting  here,  overturn  a  deliberate  judgment  of  the  court  of 
King's  Bench  in  Mllen  v.  Sugrue^  recognised  and  confirmed  by  r*7oo 
*this  court  in  Young  v.  Turing,  Parke,  B.  If  there  be  any  prac- 
tical inconvenience  in  policies  of  this  description,  the  underwriters  have 
the  remedy  in  their  own  hands.  They  probably  find  it  to  their  interest 
to  enter  into  them.]  To  affirm  this  judgment,  will  be  going  a  step 
beyond  the  principle  laid  down  in  the  cases  referred  to.  [Pollock,  C.  B. 
If  the  vessel  is  so  injured  by  a  peril  insured  against  as  to  be  useless  to 
the  owner,  except  at  an  expense  that  no  prudent  man^  if  uninsured,  would 
incur — an  expense  far  exceeding  her  value  when  repaired — that  is  to  all 
intents  and  purposes  a  total  loss.] 

Sir  T.  Wildsy  Serjt.,  (with  whom  was  Greenwood^)  contra,  were  stopped 
by  the  court. 

Pollock,  C.  B.  We  think  this  case  is  governed  by  the  doctrine  laid 
down  by  the  court  of  King's  Bench  in  ^Uen  v.  Sugrue^  io  which  we  are 
disposed  to  adhere.  Any  arguments,  therefore,  tending  to  impeach  the 
propriety  of  that  decision,  would,  we  think,  be  better  addressed  to  the 
House  of  Lords. 

Judgment  affirmed. 


END  OF   HILARY  VACATION.(a) 

(a)  For  the  euw  determined  in  thie  vacation  apon  eppetli  from  the  dedfiona  of  rerumg 
baniater%  aee  antd,  197,  348. 
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ur 
m   TH£  NINTH   YKAB   OF  THE   &EIGN   OF   VICTORIA. 


The  judges  who  usually  sat  in  banco  in  this  term,  were, 

TiNDALi  C.  J.  CbESSWELL,  J. 

COLTMAN,  J.  £bLS|  J. 


REGUL^  GENERALES. 

DlBECTIONS   TO   THE   TAXING  OFFICERS. 

ic  Ordered,  that  the  directions  to  the  taxing  masters  be  altered  by  in- 
serting, after  the  words  taction  of  assumpsit,  debt,  or  covenant,'  the 
words  <  other  than  cases  wherein,  by  reason  of  the  nature  of  the  actiooy 
no  writ  of  trial  can  by  law  be  issued.'  "(a) 


•790]  •EXAMINATION  AND  ADMISSION  OE  ATTORNEYS. 

New  Rules  of  the  Courts  of  Common  Law,  for  the  Examinatioa 

AND  Admission  of  Attorneys. 

Whereas,  by  sect.  15  of  the  statute  6  &  7  Vict.  c.  73,  it  was  enacted 
« that  it  shall  be  lawful  for  the  judges  of  the  courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer,  or  any  one  or  more  of  them,  and  he  ana 
they  is  and  are  hereby  authorized  and  required,  before  he  or  they  shall 
issue  a  fiat  for  the  admission  of  any  person  to  be  an  attorney,  to  examine 


(a)  The  above  was  delirered  on  Uie  2Ist  of  April,  1846,  by  Coltman,  J^  to  ooe  of  the 
ten  of  thU  court,  with  iostructionf  to  commonicate  it  to  the  officera  of  Uxe  other  courta;  whiek 
he  aooordinglj  did. 


2  Manning,  Granger,  &  Scott.  7fiO 

and  inquire,  by  such  ways  and  means  as  be  or  tbey  shall  think  proper, 
touching  the  articles  and  service,  and  the  fitness  and  capacity  of  such 
person  to  act  as  an  attorney ;  and,  if  the  judge  or  judges  as  aforesaid 
shall  be  satisfied,  by  such  examination,  or  by  the  certificate  of  such  exa- 
miners as  hereinafter  mentioned,  that  such  person  is  duly  qualified  and  fit 
and  competent  to  act  as  an  attorney,  then,  and  not  otherwise,  the  said 
judge  or  judges  shall,  and  he  and  they  is  and  are  hereby  authorized  and 
required  to,  administer,  or  cause  to  be  administered,  to  such  person,  the 
oath  hereinafter  directed  to  be  taken  by  attorneys  and  solicitors,  in  addi- 
tion to  the  oath  of  allegiance,  and,  after  such  oaths  taken,  to  cause  him  to 
he  admitted  an  attorney  of  such  court:"  and  by  sect.  16  of  the  said  sta- 
tute, it  was  enacted,  for  the  purpose  of  facilitating  the  inquiry  touching 
the  due  service  under  articles  as  aforesaid,  and  the  fitness  and  capacity 
of  any  person  to  act  as  an  attorney,  <<  that  it  shall  be  lawful  for  the  judges 
of  the  court  of  Queen's  Bench,  Common  Pleas,  and  Exchequer  (or  any 
eight  or  more  of  them,  of  whom  the  chiefs  of  the  said  courts  shall  be 
three,)  *from  time  to  time,  to  nominate  and  appoint  such  persons     r«7Qi 
to  be  examiners  for  the  purposes  aforesaid,  and  to  make  such    ■- 
rules  and  regulations  for  conducting  such  examinations,  as  such  judges 
shall  think  proper :" 

And  whereas,  in  order  to  carry  the  said  statute  more  fully  into  effect, 
it  is  expedient  annually  to  appoint  examiners,  subject  to  the  control  of  tha 
judges  in  manner  hereinafter  mentioned : 

It  is  ordered,  that  the  several  masters  for  the  time  being  for  the  courts 
of  Queen's  Bench,  Common  Pleas,  and  Exchequer,  respectively,  together 
with  sixteen  attorneys  or  solicitors,  be  appointed  by  a  rule  of  court  in 
every  year,  to  be  examiners  for  one  year,  any  five  of  whom  (one  whereof 
to  be  one  of  the  said  masters)  shall  be  competent  to  conduct  the  exami- 
nation; and  that,  subject  to  such  appeal  as  hereinafter  mentioned,  no 
person  who  shall  not  have  been  previously  admitted  a  solicitor  of  the  high 
court  of  Chancery,  shall  be  admitted  to  be  sworn  an  attorney  of  any  of  the 
courts,  except  on  production  of  a  certificate,  signed  by  the  major  part 
of  such  examiners  actually  present  at  and  conducting  his  examination, 
testifying  his  fitness  and  capacity  to  act  as  an  attorney ;  such  certificate 
to  be  in  force  only  to  the  end  of  the  term  next  but  one  fbllomng  the  date 
thereof,  unless  such  time  shall  be  specially  extended  by  the  order  of  a 
judge. 

2.  It  is  further  ordered  that  the  examiners  so  to  be  appointed  shall 
conduct  the  said  examinations  under  regulations  to  be  first  submitted  to 
and  approved  by  the  judges.(a) 

3.  And  it  is  further  ordered,  that,  incase  any  person  shall  be  dissatisfied 
with  the  refusal  of  the  examiners  to  grant  such  certificate,  he  shall  be  at 
liberty  to  apply  for  admission,  by  petition  in  writing  to  the  judges,  r^^go 
to  be  •delivered  to  the  clerk  of  the  Lord  Chief  Justice  of  the    *• 

(a)  Vide  pott,  p.  793. 
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court  of  Qaeen^s  Bench,  upon  which  no  fee  or  gratuity  shall  be  receiTed, 
which  application  shall  be  heard  in  Serjeant's  Inn  Hall,  by  not  less  than 
three  of  the  judges. 

4.  And  whereas  the  hall  of  building  of  The  Incorporated  Law  Society 
of  the  United  Kingdom,  in  Chancery  Lane,  will  be  a  fit  and  convenient 
place  for  holding  the  said  examinations ;  and  the  said  society  have  con- 
sented to  allow  the  same  to  be  used  for  that  purpose  :  It  is  further  ordered, 
that,  until  further  order,  such  examinations  be  there  held,  on  such  days 
as  the  said  examiners,  or  any  five  of  them,  shall  appoint:  and  that  any 
person  not  previously  admitted  an  attorney  of  any  of  the  three  courts, 
and  desirous  of  being  admitted,  shall,  in  addition  to  the  notices  already 
required,  give  a  term's  notice  to  the  said  examiners,  of  his  intention  to 
apply  for  examination,  by  leaving  the  same  with  the  secretary  of  the  said 
society,  at  their  said  hall :  which  notice  shall  also  state  his  place  or  places 
of  residence  or  service  for  the  last  preceding  twelve  months :  and,  in  case 
of  application  to  be  admitted,  on  a  refusal  of  the  certificate,  shall  give  ten 
days'  notice,  to  be  served  in  like  manner,  of  the  day  appointed  for  hear- 
ing the  same. 

5.  And  it  is  further  ordered,  that,  three  days  at  the  least  before  the 
commencement  of  the  term  next  preceding  that  in  which  any  person  not 
before  admitted  shall  propose  to  be  admitted  an  attorney  of  either  of  the 
courts,  he  shall  cause  to  be  delivered  at  the  Master's  office,  instead  of 
affixing  the  same  on  the  walls  of  the  courts,  the  usual  written  notices, 
which  shall  state,  in  addition  to  the  particulars  now  required,  his  place  or 
places  of  abode  or  service  for  the  last  preceding  twelve  months,  and  the 
Master  shall  reduce  all  such  notices  as  in  this  rule  mentioned,  into  an 
alphabetical  table  or  tables,  under  convenient  heads,  and  affix  the  same, 
^Qoi     on  *the  first  day  of  term,  in  some  conspicuous  place  within  or  near 

to  and  on  the  outside  of  each  court : 
And  such  person  shall,  also,  for  the  space  of  one  full  term  previous  to 
the  term  in  which  he  shall  apply  to  be  admitted,  enter  or  cause  to  be 
entered,  in  two  books  kept  for  that  purpose,  one  at  the  chambers  of  the 
Lord  Chief  Justice,  or  Chief  Baron,  of  the  court  in  which  he  applies  to 
be  admitted,  and  the  other  at  the  chambers  of  the  judges,  or  barons,  of 
such  court,  his  name  and  place  or  places  of  abode,  and  also  the  name  or 
names  and  place  or  places  of  abode  of  the  attorney  or  attorneys  to  whom 
he  shall  have  been  articled : 

And  it  is  further  ordered,  that  a  printed  copy  of  the  list  of  admissions 
be  stuck  up  in  the  Queen's  Bench,  Common  Pleas,  and  Exchequer  offices, 
and  at  the  judges'  hall  or  chamber  of  each  court,  in  Rolls  Garden. 

{Signed)    Denman.  J.  Patteson.         W.  Wightman. 

N.  C.  TiNDAL.  J.  Williams.        C.  Cresswell. 

F.  Pollock.  T.  Coltman.        W.  Erle. 

J.  Parke.  R.  M.  Rolfe.      T.  J.  Platt 

£.  H.  Alderson. 
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Kegulatioks  approved  by  the  Judges,  in  Easteb  Term,  1846,  for  the 
Examination  of  Persons  applying  to  be  admitted  as  Attorneys  of 
THE  Courts  of  Queen's  Bench,  Common  Pleas,  or  Exchequer,  pur« 
suant  to  the  Rule  of  Court  made  in  EIaster  Term,  1846. 

Whereas,  by  a  rule  of  the  courts  of  Queen's  Bench,  Common  Pleas,  and 
Exchequer,  made  in  Easter  term,  *1846,  it  was  ordered,  « that  the  r«794 
several  masters  for  the  time  being  of  the  said  courts  respectively, 
together  with  sixteen  attorneys  or  solicitors,  should  be  appointed,  by  a 
rule  of  court  in  every  year,  to  be  examiners,  for  one  year,  of  persons  ap- 
plying to  be  admitted  attorneys  of  the  said  courts,  any  five  of  whom  (one 
whereof  to  be  one  of  the  said  masters)  should  be  competent  to  con- 
duct the  examination,  and  that,  subject  to  such  appeal  as  thereinafter 
mentioned,  no  person  not  previously  admitted  a  solicitor  of  the  high  court 
of  Chancery,  shall  be  admitted  to  be  sworn  an  attorney  of  any  of  the  said 
courts,  except  on  production  of  a  certificate,  signed  by  the  major  part  of 
such  examiners  actually  present  at  and  conducting  his  examination,  tes- 
tifying his  fitness  and  capacity  to  act  as  an  attorney ;  such  certificate  to 
be  in  force  only  to  the  end  of  the  term  next  but  one  following  the  date 
thereof,  unless  such  time  should  be  specially  extended  by  the  order  of  a 
judge }"  and  it  was  further  ordered,  «<  that  the  examiners  so  to  be  appointed 
should  conduct  the  said  examinations  under  regulations  to  be  first  sub- 
mitted to  and  approved  by  the  judges ;  and  that,  until  further  order,  such 
examinations  should  be  held  in  the  hall  or  building  of  The  Incorporated 
Law  Society  of  the  United  Kingdom,  in  Chancery  Lane,  ou  such  days  as 
the  said  examiners,  or  any  five  of  them,  should  appoint;  and  that  any 
person  not  previously  admitted  of  any  of  the  three  courts,  and  desirous 
of  being  admitted,  should  give  a  term's  notice  of  his  intention  to  apply 
for  examination,  by  leaving  the  same  with  the  secretary  of  the  said  society, 
at  their  said  hall :" 

In  pursuance  of  the  said  rule,  the  following  regulations  for  conducting 
the  said  examinations  have  been  submitted  to  and  approved  by  the  judges 
of  the  said  courts : — 

*1.  That  every  person  applying  to  be  admitted  an  attorney  of  r«795 
any  of  the  said  courts,  pursuant  to  the  said  rules,  shall,  within  the 
first  seven  days  of  the  term  in  which  he  is  desirous  of  being  admitted, 
leave,  or  cause  to  be  left,  with  the  secretary  of  the  said  Incorporated 
Law  Society,  his  articles  of  clerkship,  duly  stamped,  and  also  any  as- 
signment which  may  have  been  made  thereof,  together  with  answers  to 
the  several  questions  hereunto  annexed,  signed  by  the  applicant,  and 
also  by  the  attorney  or  attorneys  with  whom  he  diall  have  served  his 
clerkship : 

2.  That,  in  case  the  applicant  shall  show  sufficient  cause,  to  the  satis- 
faction of  the  examiners,  why  the  first  regulation  cannot  be  fully  complied 
with,  it  shall  be  in  the  power  of  the  said  examiners^  upon  sufficient  proof 

2T 
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ueing  given  of  the  same,  to  dispense  with  any  part  of  the  first  regulatioD 
that  they  may  think  fit  and  reasonable : 

3.  That  every  person  applying  for  admission  shall  also',  if  required, 
sign  and  leave,  or  cause  to  be  left  with  the  secretary  of  the  said  society, 
answers  in  writing  to  such  other  written  or  printed  questions  as  shall 
be  proposed  by  the  said  examiners  touching  his  said  service  and  con- 
duct ;  and  shall  also,  if  required,  attend  the  said  examiners  personally, 
for  the  purpose  of  giving  further  explanations  touching  the  same ;  and 
shall  also,  if  required,  procure  the  attorney  or  attorneys  with  whom  he 
shall  have  served  his  clerkship  as  aforesaid  to  answer,  either  personally 
or  in  writing,  any  questions  touching  such  service  and  conduct,  or  shall 
make  proof  to  the  satisfaction  of  the  said  examiners  of  his  inability  to  pro- 
cure the  same : 

4.  That  every  person  so  applying  shall  also  attend  the  said  examiners 
at  the  hall  of  the  said  society,  at  such  time  or  times  as  shall  be  appointed 
*7961    ^^^  ^^^^  purpose,  *pursuant  to  the  said  rule,  as  the  said  exam- 
iners should  appoint,  and  shall  answer  such  questions  as  (he  said 

examiners  shall  then  and  there  put  to  him,  by  written  or  printed  papent, 
touching  his  fitness  and  capacity  to  act  as  an  attorney : 

5.  That,  upon  compliance  with  the  aforesaid  regulations,  and  if  the 
major  part  of  the  said  examiners  actually  present  at  and  conducting  the 
said  examination  (one  of  them  being  one  of  the  said  masters)  shall  be 
satisfied  as  to  the  fitness  and  capacity  of  the  person  so  applying  to  act  as 
an  attorney,  the  said  examiners  so  present,  or  the  major  part  of  them, 
shall  certify  the  same  under  their  hands,  in  the  following  form,  viz. : 

»  In  pursuance  of  the  rule  made  in  Easter  term,  1846,  of  the  courts  of 
Queen's  Bench,  Common  Pleas,  and  Exchequer,  We,  being  the  major 
part  of  the  examiners  actually  present  at,  and  conducting  the  examination 
of  A.  B.,  of,  &c..  Do  hereby  certify  that  we  have  examined  the  said  A.  B. 
as  required  by  the  said  rules ;  And  we  do  testify  that  the  said  A.  B.  is  fit 
and  capable  to  act  as  an  attorney  of  the  said  courts." 

Questions^  as  to  due  Service^  to  be  answered  by  the  Clerk. 

1.  What  was  your  age  at  the  date  of  your  articles  ? 

2.  Have  you  served  the  whole  term  of  your  articles  at  the  office  where 
the  attorney  or  attorneys  to  whom  you  were  articled  or  assigned  carried 
«n  his  or  their  business  ?    And,  if  not,  state  the  reason. 

3.  Have  you,  at  any  time  during  the  term  of  your  articles,  been  ab- 
sent, without  the  permission  of  the  attorney  or  attorneys  to  whom  yoa 
were  articled  or  assigned  ?  And,  if  so,  state  the  length  and  occasions  €( 
such  absence. 

4.  Have  you,  during  the  period  of  your  articles,  been  engaged  or  coo- 
cemed  in  any  profession,  business,  or  employment  other  than  your  pro* 
^7971    f^^^^°^  employment  'as  cleric  to  the  attorney  or  attorneys  to 

whom*  you  were  articled  or  signed  ? 
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5.  Have  you,  since  the  expiration  of  your  articles,  been  engaged  or 
concerned,  and  for  how  long  time,  in  any  and  what  profession,  trade, 
business,  or  employment,  other  than  the  profession  of  an  attorney  or  soli- 
citor. 

Questions  to  be  anstoered  by  the  Attorney ^  Agentj  Barrister ^  or  Special 
Pleader y  with  whom  you  may  have  served  any  Part  of  your  Time  under 
your  Articles.  > 

1.  Has  A.  B.  served  the  whole  time  of  his  articles  at  the  office  wher« 
you  carry  on  your  business  ?    And,  if  not,  state  the  reason. 

2.  Has  the  said  A.  B.,  at  any  time  during  the  term  of  his  articles,  been 
absent  without  your  permission  ?  And,  if  so,  state  the  length  and  occa- 
sions of  such  absence. 

3.  Has  the  said  A.  B.,  during  the  period  of  his  articles,  been  engaged 
or  concerned  in  any  profession,  business,  or  employment,  other  than  his 
professional  employment  as  your  articled  clerk  ? 

4.  Has  the  said  A.  B.,  during  the  whole  term  of  his  clerkship,  with 
the  exceptions  above-mentioned,  been  faithfully  and  diligently  employed 
in  your  professional  business  of  an  attorney  or  solicitor  ? 

5.  Has  the  said  A.  B.,  since  the  expiration  of  his  articles,  been  en- 
gaged or  concerned,  and  for  how  long  time,  in  any,  and  what,  profession, 
trade,  business,  or  employment,  other  than  the  profession  of  an  attorney 
or  solicitor  ? 

«« And  I  do  hereby  certify  that  the  said  A.  B.  has  duly  and  faithfully 
served  under  his  articles  of  clerkship  [or  assignment  as  the  case  may  &e,] 
bearing  date,  &c.,  '^for  the  term  therein  expressed ;  and  that  he  r*7Qi> 
is  a  fit  and  proper  person  to  be  admitted  an  attorney."  ^ 

{S^ned)    DcNMAN.  J.  Williams. 

N.  C.  TiNDAL.  T.  COLTMAN. 

F.  Pollock.  R.  M.  Rolfe. 

J.  Parke.  W.  Wightman. 

£.  H.  AlDERSON.  C.  Cr£SSW£LL. 

J.  Patteson. 


Renewal,  &c.,  of  Attorneys'  Cebtificates. 

Whereas,  by  sect.  25,  of  the  statute  6  k  7  Vict.  c.  73,  it  was  enacted, 
«<  that,  if  any  attorney  shall  neglect  to  procure  an  annual  stamped  certifi- 
cate authorizing  him  to  practise  as  such,  within  the  time  by  law  appointed 
for  that  purpose,  then,  and  in  such  case  the  registrar  cS  attorneys  and 
solicitors  shall  not  afterwards  grant  a  certificate  to  such  attorney,  without 
the  order  of  one  of  the  courts  of  Queen's  Bench,  Common  Pleas,  or  Ex- 
diequer,  or  of  one  of  the  judges  thereof,  to  issue  such  certificate  :" 

And  whereas  it  is  expedient,  that,  upon  the  application  of  an  attorney 
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having  neglected,  for  the  space  of  one  whole  year,  to  procure  or  to  renew 
an  annual  stamped  certificate,  the  judges  should  have  means  of  inquiring 
as  to  the  circumstances  under  which  he  has  omitted  to  commence,  or  has 
discontinaed  to  practise,  and  as  to  his  conduct  and  employment  during 
the  term  of  such  omission  or  discontinuance. 

It  is  ordered,  that,  from  and  after  the  last  day  of  Trinity  term  next, 
every  person  who  shall  intend  to  apply,  on  the  last  day  of  term,  or  in  va- 
cation, for  such  order,  shall,  three  days  at  the  least  previous  to  the  first 

*7dQ1  *^^y  ^^  ^^^  ^^^^  ^^  ^^^  '^^^  ^^^  ^^  which  the  application  is  in- 
tended to  be  made,  or  in  case  the  application  is  to  be  made  in 
vacation,  shall,  previously  to  the  first  day  of  the  preceding  term,  leave  at 
the  office  of  the  masters  of  the  court  in  which  he  intends  to  make  the 
application,  a  notice  in  writing  containing  his  name  and  place  or  places 
of  abode  for  the  last  preceding  twelve  months  ;  and  that,  bef9re  the  said 
first  day  of  term,  he  shall  enter,  or  cause  to  be  entered,  a  like  notice,  in 
two  books  kept  for  that  purpose,  one  at  the  chambers  of  the  lord  chief 
justice  or  lord  chief  baron,  and  the  other  at  the  chambers  of  the  other 
judges  or  barons ;  and  shall,  before  the  said  first  day  of  term,  cause  to  be 
filed  the  affidavit  upon  which  he  seeks  to  obtain  or  renew  his  said  cer- 
tificate, at  the  office  of  the  masters  aforesaid ;  and  a  copy  thereof  to  be 
also  left  at  the  chambers  of  the  lord  chief  justice  of  the  court  of  Queen's 
Bench. 

And  it  is  further  ordered  that  the  masters  reduce  such  notices  into 
alphabetical  order,  and  add  the  same  to  the  list  of  admissions :  and  the 
order  for  the  granting  the  certificate  shall  be  drawn  up  on  reading  sach 
affidavit,  and  also  an  affidavit  of  such  copy  having  been  left  in  compli- 
ance with  this  rule. 

^Signed)        Denman.  T.  Coltman. 

N.  C.  TiNDAL.  R.  M.  ROLFE. 

F.  Pollock.  W.  Wightmak. 

J.  Parke.  C.  Cresswell. 

E.  H.  Alderson.  W.  Erle. 

J.  Pattesozt.  T.  J.  Platt. 
J.  Williams. 


*800]  *PAUL  V.  DOD  and  HOLMES.    JlprU  16. 


A.  wlli  ffoodf  to  B.,  to  be  paid  for  portly  in  caih,  and  tho  readiie  bj  biOo  ot  intervals  of  tlmo 
monthii  each:— The  poyment  of  the  money  and  the  deliveiy  of  the  bills  do  not  oomtitiiie  a 
eondilionf  so  as  to  entitle  A.  upon  non-payment  of  the  money  and  non-delivery  of  the  biliM, 
to  sue  as  for  goods  sold  and  delivered,  without  waiting  the  expiration  of  the  credit. 

Nor  can  such  action  be  maintained  for  the  amount  of  the  stipulated  cash  payment 

A.'s  remedy  is,  by  special  action  on  the  express  contract 

Debt,  for  goods  sold  and  delivered,  work  and  labour  and  matertab, 
money  paid,  and  money  found  due  upon  an  account  stated. 
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The  defendants  severally  pleaded,  never  indebted. 

The  cause  was  tried  before  Lord  Denman,  C.  J.,  at  the  last  assizes  at 
Kingston.  The  facts  were  as  follow :  The  defendant  Dod,  in  the  early 
part  of  the  year  1845,  applied  to  the  plaintiff,  an  upholsterer,  to  complete 
the  decoration  and  furnishing  of  a  house  in  his  occupation,  called  Dag- 
nell's  Park,  near  Croydon.  The  plaintiff  declined  to  do  so  without  secu- 
rity ;  whereupon  the  defendant  Holmes  was  offered  and  accepted  as  Dod'fi 
surety.  The  estimated  value  of  the  goods  to  be  supplied  at  first  w*as  ber 
tween  80/.  and  100/.,  which  it  was  agreed  should  be  paid  30/.  in  cash, 
and  the  residue  by  bills  of  30/.  each  succeedmg  three  months.  Subse- 
quently, however,  the  order  was,  with  the  p^ent  of  Holmes,  extended  to 
244/.  By  the  direction  of  Holmes,  the  goods  were  invoiced  to  Dod  and 
himself  jointly.  The  30/.  were  not  paid,  nor  were  any  bills  given.  The 
last  supply  took  place  on  the  2d  of  April,  1845.  The  action  was  coov- 
menced  on  the  6th  of  January,  1846. 

On  the  part  of  the  defendants,  it  was  objected — first,  that  there  was  no 
evidence  of  any  joint  contract  by  the  two — and,  secondly,  that  the  action 
was  prematurely  brought,  inasmuch  as  the  full  period  of  credit  agreed  on 
had  not  expired:  and  Lord  Denman,  yielding  to  the  objections,  non- 
suited the  plaintiff,  reserving  to  him  leave  to  move  to  enter  a  verdict,  if 
the  court  should  be  of  opinion  that  the  goods  were  furnished  and  the  work 
done  on  the  joint  credit  of  the  two  defendants;  and  for  *such  sum  r»o(>| 
as  upon  the  evidence  they  might  think  the  plaintiff  entitled  to ;  ^ 
the  court  to  be  at  liberty  to  draw  any  inference  of  fact  that  the  jury  might 
under  the  circumstances  have  drawn. 

Chawndly  Serjt.,  now  moved  accordingly.  In  general,  where  goods  are 
sold,  to  be  paid  for  by  bill  at  a  given  date,  the  contract  is  considered  to 
be  a  contract  for  a  credit  commensurate  with  the  date  of  the  proposed  bill ; 
and  the  vendor's  remedy  is,  by  an  action  for  a  breach  of  the  contract  in 
not  giving  the  bill,  or  by  an  action  for  goods  sold  and  delivered  at  the 
expiration  of  the  agreed  credit:  Mussen  v.  Pricey  4  East,  147 ;  Brooke  v. 
White,  1  N.  R.  330;  Button  v.  Solomonson,  3  B.  &  P.  582.  (a)  But, 
where  the  sale  is  subject  to  a  condition,  as  here,  the  vendor  has  an  imme- 
diate right  of  action,  if  the  vendee  neglects  to  perform  the  condition  which 
alone  was  to  entitle  him  to  credit.  Thus,  in  Stedman  v.  Gooch,  1  £sp. 
N.  P.  C.  3,  Lord  Kenton  ruled,  that,  « if,  in  payment  of  a  debt,  the 
creditor  is  content  to  take  a  bill  or  note  payable  at  a  future  day,  he  can- 
not legally  commence  an  action  on  his  original  debt,  until  such  bill  or 
note  becomes  payable,  or  default  is  made  in  the  payment ;  but  that,  if 
such  bill  or  note  is  of  no  value,  as,  if,  for  example,  drawn  on  a  person 
who  has  no  effects  of  the  drawer's  in  his  hands,  and  who  therefore  refuses 

(a)  And  mo  Xm  ▼.  Riidon,  7  Taant  188,  2  Marab.  496;  CanipbiU  ▼.  SnoeU^  1  ChiU.  R 
009;  Ftrguton  ▼.  Carringion^  9  B.  dc  C.  69,  3  C.  dc  P.  457;  Heron  ▼.  Granger^  6  £tp.  N. 
P.O.  269;  Ifodbiiu  ▼.  I>i9>m>y,  9  East,  498,  6  Etp.  N.  P.  C.  38 ;  MarnkaU  v.  PoqU,  18£ait, 
98;  BtlpM  ▼.  WimUrbott^m^  2  B.  4t  Ad.  403. 
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it,  in  such  case  he  may  consider  it  as  waste  paper,  and  resort  to  his  (Ori- 
ginal demand,  and  sue  the  debtor  on  it."  So,  in  J\/lcksan  y.  Jepson, 
2  Stark.  N.  P.  C.  227,  it  was  held,  that,  where  goods  are  sold^  at  three 
months'  credit,  the  vendor  agreeing,  if  the  vendee  should  want  farther 

*8021  ^^™^>  ^^  ^^^  ^'^  *^^^  ^^  three  months'  date  at  the  end  of  the 
^  first  three  months  ;  unless  the  vendee  give  such  a  bill,  although 
before  the  end  of  the  first  three  months,  the  vendor  may  bring  his  action 
immediately.  Lord  Ellekborough  there  said :  « The  plaintiff  had 
agreed,  if  the  defendant  wished  it,  to  give  further  time,  but  the  defend- 
ant was  to  give  to  the  plaintiff  his  bill  at  three  months  as  the  price  of  thai 
indulgence.  It  was  incumbent  upon  him  to  give  such  bill,  if  he  wished 
to  avail  himself  of  the  indulgence  offered  to  him."  Here,  the  contract 
was,  to  pay  30/.  in  cash,  and  to  give  bills  for  the  residue,  for  30/.,  payable 
each  succeeding  three  months.  Upon  breach  of  that  condition,  the  plain- 
tiff was  at  once  entitled  to  sue  for  the  whole.  At  all  events,  he  is  entided 
to  a  verdict  for  that  portion  of  the  demand  in  respect  of  which  the  credit 
has,  by  the  terms  of  the  contract,  expired. 

TiNDAL,  C.  J.  I  think  there  ought  to  be  no  rule  in  this  case.  No  part 
of  the  goods  can  be  singled  out  for  payment  by  cash.  The  contract  was, 
to  pay  for  the  entire  goods,  30/.  in  cash,  and  the  residue  by  instalments 
of  30/.  at  each  succeeding  three  months,  to  be  secured  by  bills.  The 
plaintiff  should  have  declared  upon  the  special  contract ;  under  which  the 
defendants  would  have  been  clearly  liable.  He  cannot,  however,  main- 
tain an  action  upon  an  implied  contract,  until  the  expiration  of  the  period 
at  which  the  entire  debt  would  have  become  due.  The  case  of  J\iickson 
V.  Jepson  does  not  apply.  There,  the  extended  credit  of  three  months 
was  subject  to  a  condition  to  be  performed  on  the  part  of  the  defendant. 
Not  having  performed  that  condition,  his  right  to  such  extended  credit 
never  accrued. 

CoLTMAN,  J.     The  payment  of  the  30/.  was  not,  as  has  been  con- 
tended by  my  brother  Channdly  a  condition.     The  agreement  was,  sio- 
*8031     P'^'  ^^^^  ^^^  defendant  should  *pay  30/.  in  cash,  and  the  rest  of 
^     the  debt  by  bills  at  certain  intervals.     The  action,  therefore, 
Mr  as  brought  too  soon. 

Cresswell,  J.  I  am  of  the  same  opinion.  It  is.  impossible  to  say 
that  any  particular  portion  of  these  goods  was  sold  for  a  money  payment 
I  agree  with  the  view  taken  by  my  brother  Coltman,  that  the  credi^ 
was  not  conditional  upon  the  payment  of  the  30/.  in  cash.  It  was 
one  entire  contract  for  a  cash  payment  of  30/.,  with  a  certain  credit  for 
the  residue. 

Erle,  J.  I  also  am  of  opinion  that  this  was  one  entire  contract  upon 
one  consideration,  and  one  entire  promise.  The  payment  of  the  30/. 
'Was  not  a  condition.  Rule  refused. 
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SAMUEL  HOWARD,  Execator  of  J.  C.  HOWARD,  deceased,  v.  DAN- 
BURY,    ^pril 16. 

I 

A,  in  1837,  trentferred  1000/.  in  the  4  per  cents,  to  B.,  \vho  possessed  other  stock  of  the  same 
descriptioD.  B.,  after  some  years,  sold  out  all  bis  stock,  including  the  1000/.  B.  made  pay- 
ments to  A.  equal  to  interest  at  5  ptr  cent,  upon  that  sum  until  A.*s  death.  After  the  death 
of  A.,  her  executor  wrote  to  B.  referring  to  the  transaction  as  «  loan  of  money  :  B.,  in  reply, 
asserted  that  he  was  employed  by  A.  to  purchase  an  annuity  for  her,  and  that  he  had  done 
so.  No  purchase  of  an  annuity  was  proved : — 'Heldy  that  there  was  evidence  to  go  to  the 
jury  in  support  of  a  count  for  nunuy  lent. 

Assumpsit.  The  first  count  of  the  declaration  stated  a  special  con- 
tract by  the  defendant,  in  consideration  that  the  testatrix  would  transfer 
to  him  1000/.  new  4  per  cent,  bank  annuities  standing  in  her  name  in  th^ 
books  of  the  governor  and  company  of  the  Bank  of  England,  to  pay  to 
her,  her  executors  or  administrators,  on  request,  so  much  as  the  said 
stock  should,  at  the  time  of  such  transfer,  be  reasonably  worth,  and  in* 
terest  at  5  *per  cent,  per  annum  from  the  time  of  the  transfer  until  t^oqa 
payment ;  and  alleged  that  the  stock  was  transferred  to,  and  ac- 
cepted by,  the  defendant,  and  was  of  the  value  of  1000/.,  and  assigned 
for  breach  the  non-payment  of  that  sum  and  interest  from  the  24th  of 
February,  1843. 

There  were  also  an  indebitatus  count  for  stock  bargained,  sold,  and 
transferred  by  the  testatrix  to  the  defendant,  and  counts  for  money  lent, 
interest,  money  had  and  received,  and  money  found  due  upon  an  ac* 
rount  stated  with  the  testatrix,  and  a  count  for  interest  accrued  since  her 
death. 

The  defendant  pleaded  non  assumpsit  and  several  other  pleas,  upon 
which  issues  were  joined. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  in  London  after  th6 
last  term,  it  appeared  that  the  testatrix,  in  the  year  1837,  transferred  to 
the  defendant  1000/.  new  4  per  cent,  bank  annuities,  which  were  then 
nearly  at  par;  that,  for  some  }ears,  and  until  the  death  of  the  testatrix, 
the  defendant  paid  her,  quarterly,  sums  equivalent  to  interest  at  5/.  per 
cent,  upon  that  sum  ;  and  that,  in  the  course  of  several  years,  the  defend- 
ant sold  out  all  the  stock  of  that  description  standing  in  his  name  in  the 
books  of  the  governor  and  company  of  the  Bank  of  England,  including 
the  stock  in  question.  There  was  no  evidence  of  any  contract  on  the 
part  of  the  defendant  to  replace  the  stock.  In  support  of  the  action,  a 
letter  from  the  plaintiff  to  the  defendant,  dated  the  29th  of  March,  1843, 
with  the  defendant's  answer  thereto,  dated  the  31st,  was  produced.  Th<p 
letter  of  the  plaintiff  was  as  fojlows  : — 

u  Sir, — I  write  to  let  you  know  that  my  dear  sister  is  no  more.  She 
departed  this  life  on  the  26th  of  March,  1843.  Eighteen  years  she  lived 
with  me,  and.  the  last  six  years  very  unhappy ;  and  I  leave  you  r»g05 
to  judge  the  *cau8e,  as  I  well  know  myself.   It  was  respecting  the      • 
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money  lent  to  you.  When  she  first  came  to  live  with  me,  she  had  1000/. 
in  the  new  4  per  cent,  stock,  which  she  told  me  that  she  could  not  liye 
on  the  interest,  which  was  40/.  per  year ;  and  that  she  knew  a  friend  that 
would  give  her  5  per  cent,  interest  for  the  same  ;  and  that  he  would  give 
her  land  security  for  the  same.  I  told  her,  if  she  could  not  live  on  the 
40/.,  if  she  could  get- 50/.  from  him,  with  good  security  for  the  safety  of 
the  principal,  I  thought  she  could  not  do  better.  You  know  whether 
this  statement  is  true,  as  well  as  me.  All  I  can  say,  is,  act  with  faonoar 
and  justice !" 

The  defendant's  answer  to  this  letter  was  as  follows : — 

<(  Sir, — In  reply  to  your  communication  of  the  29th  instant,  I  have 
only  to  say,  that  at  the  earnest  request  of  the  late  Mrs.  Howard,  I  suc- 
ceeded in  obtaining  for  her  a  life  annuity  of  50/.  per  annuniy  which  was 
regularly  paid  to  her  every  quarter,  as  her  receipts  will  show :  and 
that  now  ceases.  But,  if  there  is  a  quarter,  or  .part  of  a  quarter,  due 
on  the  said  annuity,  it  will  be  paid  to  her  heir-at-law,  on  application  for 
the  same." 

A  nonsuit  being  applied  for  and  refused,  the  plaintiff  abandoned  the 
special  count,  and  took  a  verdict  for  1149/.  9^.  2d.  on  the  counts  lor 
money  lent  and  interest. 

Mannings  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  that  there 
>vas  no  evidence  to  support  the  verdict.     He  submitted  that  there  was 
^o  evidence  applicable  to  the  count  for  money  lent.     The  real  transac- 
tion between  the  parties  was  not  before  the  jury ;  but  the  transaction,  as 
it  appeared  at  the  trial,  was  a  mere  transfer  of  stock.     [Cbesswell,  J. 
Might  it  not  be  a  loan  of  stock,  with  power  to  the  transferee  to  turn  it 
^061    ^^^^  ^  ^^^^  of  money  ?]    It  might  have  been  so,  if  the  evidence 
*had  shown  any  such  election  on  the  part  of  the  transferee.     All 
that  appeared,  however,  was  a  transfer  to  the  defendant  of  1000/.  stock. 
[EkLE,  J.     A  transfer  of  land  has  been  held  to  be  payment  of  a  note : 
so,  proof  of  a  delivery  of  hats  has  been  held  sufficient  to  support  a  plea  of 
payment — the  intention  of  the  parties  being  apparent  that  the  transaction 
should  be  taken  as  payment.]    There  was  no  evidence  here  to  show  that 
•this  was  intended  by  the  parties,  or  treated  by  them,  as  an  advance  of 
money.    A  loan  of  stock  may  be  accompanied  with  an  engagement  to 
•pay  interest  on  the  money- value  of  the  stock,  or  the  amount  of  the  diTi- 
•dends  which  the  lender  would  have  been  entitled  to  receive.    In  either 
I  case,  the  lender  would  be  entitled  to  call  upon  the  borrower  to  replace 
.the  stock  upon  the  termination  of  the  loan.     If  a  loan  of  money  had 
'been  contemplated,  the  lender,  instead  of  transferring  the  stock  into  the 
name  of  the  borrower,  would  have  executed  a  power  of  sale.    So  far 
was  this  from  being  treated  as  a  loan  of  money  that  the  stock  remained 
^standing  in  the  name  of  the  defendant,  for  more  than  a  year  after  the 
transfer, 

Tmn«x»  C.  J.    The  (question  in  this  caae  is,  whether  there  was  evi- 
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dence  to  go  to  the  jury  in  support  of  the  count  for  money  lent.  Looking 
at  all  the  circumstances,  it  seems  to  me  that  there  was  abundant  evidence 
to  warrant  the  jury  in  finding  that  this  was  a  loan  of  money.  It  is  quite 
clear  the  parlies  contemplated  a  contract  for  money  lent.  This  is  suffi-' 
ciently  apparent  from  the  letter  of  the  29th  of  March,  1843,  and  the  de-» 
fendant's  answer  thereto.  The  former  treats  the  transaction  as  a  loan  of 
money :  and  the  answer  does  not  deny  that  it  was  so,(a)  but  rests  the* 
defence  upon  that  *which  appears  to  have  been  unfounded  in  r^o/^y 
point  of  fact.  One  can  readily  understand,  that,  when  applied  . 
to  for  a  loan  of  1000/.,  the  testatrix  might  have  replied  that  she  had  no' 
money,  but  that  she  had  1000/.  stock,  which  the  defendant  might  take 
instead.  It  appeared  that  the  stock  was  transferred  to  the  defendant's 
name,  and  afterwards  sold  out  by  him,  and  that  he  regularly  paid  her 
interest  at  the  rate  of  5  per  cent,  on  that  sum.  That  surely  was  evidence' 
to  go  to  the  jury.  In  Harrington  y.  Macmorris^  5  Taunt.  228,  upon  ^n 
allegation  of  a  loan  of  lawful  money  of  Oreat  Britain,  it  was  held  to  be 
no  variance,  that  the  loan  was  proved  to  have  been  of  foreign  coin.  We< 
must  look  at  the  substance  of  the  transaction. 

CoLTMAN,  J.  I  also  think  there  was  sufficient  evidence  in  this  case  to 
support  the  count  for  money  lent.  The  argument  of  my  brother  Manning* 
assumes  that  there  was  nothing  in  the  case  but  a  transfer  of  the  stock. 
That,  however,  is  only  a  circumstance.  Combined  with  the  other  facts, 
the  letter  of  the  29th  of  March,  and  the  defendant's  answer  thereto,  in  my 
opinion,  warranted  the  jury  in  coming  to  the  conclusion  that  the  transact 
tion  was  no  other  than  a  loan  of  money. 

Cresswell,  J.  I  agree  with  the  rest  of  the  court  in  thinking  that  there 
was  evidence  enough  to  warrant  the  jury  in  finding  that  this  was  an 
agreement  for  a  loan  of  money.  There  was  nothing  to  prevent  the  parlies^ 
from  treating  the  transaction  as  a  loan,  if  they  were  so  minded. 

Eble,  J.,  concurred.  Rule  refused. 

(a)  It  doM  not  in  terms  deny  a  loan^  bat  it  given  a  diflerent  venion  of  the  tranaaetion,  in-i 
condrtenty  it  would  ■eem,  with  Uie  existence  of  the  alleged  loan.    Vide  lupri,  805. 
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A  contract  for  the  maintenance  of  a  child  at  the  defendant's  reqamt,  to  enure  *<  so  long  as  the 
defendant  shatl  think  proper,"  is  a  contract  upon  a  contingency,  the  performance  of  which 
is  not  necessarily  to  take  place  beyond  the  space  of  a  year,  and  therefore  not  within  the 
4th  section  of  the  statute  of  frauds. 

Sembif,  per  Tindal,  C.  J.,  that  the  statute  does  not  apply  where  the  action  is  brought  open 
an  ex€cuted  oonoderation. 

Assumpsit  for  board,  lodging,  &(:.,  supplied  by  the  plaintiff  to  a  child, 
at  tl  '  request  of  the  defendant.     Plea,  non  assumpsit. 
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*  The  cause  was  tried  before  Erle,  J.,  at  the  last  summer  assiasea  at 
iuistol.  It  appeared  that  the  child — of  which  it  was  suggested  that  the 
defendant  was  the  father — was  placed  by  him  under  the  care  of  the  plain- 
tiff shortly  after  its  birth,  in  1842,  and  that  the  defendant  agreed  to  pay 
for  its  maintenance  5s.  per  week,  or  one  guinea  per  month.  At  first  it 
was  proposed  that  the  plaintiff  should  keep  the  child  for  one  year ;  but 
the  defendant  objected  to  that,  on  the  ground  that  5^.  per  week  was  too 
much  for  so  young  a  child ;  and,  ultimately  it  was  settled  that  the  child 
shoi^d  remain  with  the  plaintiff  «  until  Strawbridge  gave  notice,"  or,  in 
the  language  of  another  witness,  «  as  long  as  Strawbridge  should  think 
proper."  The  child  remained  with  the  plaintiff  until  February,  1845. 
The  defendant  paid  for  one  month  himself,  and  afterwards  gave  or  sent 
the  money  to  the  child's  mother,  that  she  might  pay  it.  The  action  was 
brought  to  recover  a  balance  of  15/. 

On  the  part  of  the  defendant,  it  was  objected  that  the  contract,  not  be- 
ing in  writing,  nor  to  be  performed  within  the  space  of  one  year  from  the 
making  thereof,  was  void  by  the  statute  of  frauds.  The  learned  judge 
nonsuited  the  plaintiff,  reserving  to  him  leave  to  move  to  enter  a  verdict 
for  15/.,  if  the  court  should  be  of  opinion  that  the  contract  was  not  within 
the  statute. 

Sir  T.  WUdef  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  ac- 
cordingly. 

*8091         ^Manningj  Serjt.,  now  showed  cause*    The  fourth  section  of 
-*    the  statute  29  Car.  2,  c.  3,  enacts  that  no  action  shall  be  brought 
whereby  to  charge  the  defendant  <«  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making  thereof,  unless 
the  agreement  upon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  thereunto  by  him  lawfully 
authorized."    And  the  cases  have  decided  that  the  statute  requires  a 
complete  performance  within  the  year.     [Tindal,  C.  J.     The  child  might 
have  died  within  a  year.]     So  might  an  apprentice.     [Maule,  J.    An 
agreement  to  leave  money  by  will  need  not  be  in  writing,  though  uncer- 
tain as  to  the  time  of  performance :  Fenton  v.  EmblerSy  3  Burr.  1278, 1  W. 
Bla.  353.]    The  parties  clearly  contemplated  that  this  contract  should  not 
be  completed  within  a  year.  In  Snelling  v.  Lord  Huntingfield^  1  C,  M.  &  R. 
20,  4  Tyrwh.  606,  A.,  on  the  20th  of  July,  made  proposals  in  writing, 
unsigned,  to  B.  to  enter  A.'s  service  as  bailiff,  for  a  year.     B.  took  the 
proposals  and  went  away,  and  entered  into  A.'s  service  on  the  24th  of 
July :  and  it  was  held  that  this  was  a  contract  on  the  20th,  not  to  be  per- 
formed within  a  year,  and  therefore  within  the  fourth  section  of  the  statute 
of  frauds.      So,  in  Burch  v.  The  Earl  of  Liverpool j  9  B.  &  C.  398,  4  M. 
&  R.  380,  it  was  held  that  an  agreement  to  hire  a  carriage  for  more  than 
one  year,  determinable  at  any  time  upon  payment  of  a  year's  hire,  is  an 
agreement  not  to  be  performed  within  one  year  from  the  making  thereof 
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3iid  must  be  signed  by  the  party  to  be  charged  therewith.     There,  the 
contract  was  not  necessarily  to  endure  for  more  than  one  year.     The 
*rule  as  laid  down  by  the  majority  of  the  judges,  in  Peter  v.  Comp*     |.*qi() 
tcfty  Skinner,  353,  is :  «« Where  the  agreement  is  to  be  performed     ^ 
upon  a  contingency,  and  it  does  not  appear  on  the  face  of  the  agreement 
that  it  is  to  be  performed  after  the  year,  there  a  note  in  writing  is  not 
necessary,  for,  the  contingency  might  happen  within  the  year ;  but,  where 
it  appears  from  the  whole  teTior  of  the  agreement  that  it  is  to  be  performed 
q/ter  the  year,  then  a  note  in  writing  is  necessary."    In  Boydell  v.  Drum- 
Tnondy  11  East,  142,  it  was  held,  that,  if  it  appear  to  have  been  the  un- 
derstanding of  the  parties  to  a  contract  at  the  time  that  it  was  not  to  be 
completed  within  a  year,  though  it  might  be,  and  was  in  fact,  in  part  per- 
formed within  that  time,  it  is  within  the  fourth  section  of  the  statute  of 
frauds,  and,  if  not  in  writing,  signed  by  the  party  to  be  charged,  &c.,  it 
cannot  be  enforced  against  him.     Lord  Ellenborough  there  says :  <<  It 
has  been  argued  that  an  inchoate  performance  within  a  year  is  sufficient 
to  take  the  case  out  of  the  statute  ;  but  the  word  used  in  the  clause  of  the 
statute  is,  performedy  which  ex  vi  termini  must  mean  the  complete  perform- 
ance or  consummation  of  the  work :  and  that  is  confirmed  by  another  part 
of  the  statute,  requiring  only  part-performance  of  an  agreement  to  super- 
sede the  necessity  of  reducing  it  to  writing ;  which  shows,  that,  when  the 
legislature  used  the  word  performed^  they  meant  a  complete  and  not  a 
partial  performance."     [Cressweu*,  J.     For  how  long  a  period  beyond 
a  year  did  the  plaintiff  contract  to  keep  this  child,  and  the  defendant  to 
pay  for  its  maintenance  ?]      For  no  specific  period.     [Cresswell,  J. 
How,  then,  can  it  be  said  to  be  a  contract  that  is  not  to  be  performed 
within  one  year  ?]    In  Boydell  v.  Drummond^  no  specific  time  beyond  the 
year  was  agreed  upon  for  the  performance  of  the   contract.     [Cress- 
well,  J.     The  work  was  *to  be  supplied  annually.]     In  Brace-     r*g|| 
girdle  v.  Healdy  1 B.  &  Aid.  722,  Lord  Ellenborough  says :  «  The 
legislature  has  declared,  in  clear  and  intelligible  terms,  that  any  agree* 
ment  that  is  not  to  be  performed  within  the  space  of  one  year  from  the 
making  thereof,  shall  be  in  writing.     That  brings  it  to  the  question,  what 
is  the  meaning  of  the  word  performed  ?  will  an  inchoate  performance  or 
a  part  execution  satisfy  the  terms  of  the  statute  ?    I  am  of  opinion  that  it 
will  not,  and  that  there  must  be  a  full,  effective,  and  complete  perform- 
ance."    In  Wells  T.  Hortony  4  Bingh.  40,  12  J.  B.  Moore,  176,  it  was 
held,  that,  where  an  agreement  is  to  be  performed  on  a  contingency  which 
may  happen  within  the  year  after  it  is  made,  and  it  does  not  appear  on 
the  face  of  the  agreement  that  it  is  to  be  performed  after  the  year,  it  does 
not  fall  within  the  statute.     [Tindal,  C.  J.     That  comes  very  near  to  this 
case.]     There  was  nothing  in  that  case  to  show  that  the  parties  contem- 
plated a  performance  of  the  contract  after  the  year.     In  the  present  case, 
however,  the  probability  of  the  child  being  supported  beyond  the  year, 
was  clearly  in  the  minds  of  the  parties  at  the  time  of  making  the  agree* 
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ment.  [Tindal,  C.  J.  You  must  bear  in  mind  that  this  action  is  broogbt 
upon  an  executed  contract.]  The  defendant  is  charged  upon  an  express 
contract.  If  that  be  rejected,  what  remains  ?  The  action  is  then  an 
action  against  a  stranger  in  respect  of  the  maintenance  of  the  child  of  a 
married  woman,  not  living  separate  from  her  husband,  of  which  he  is  the 
supposed  father.  [Cresswell,  J.  The  child  being  supported  by  tbe 
plaintiff  at  the  defendant's  request.]  There  was  no  request,  apart  from 
the  express  contract,  proved.  [Tindal,  C.  J.  If  a  man  enters  into  a 
contiact  to  serve  another  for  two  years,  no  action  will  lie  for  a  non-per* 
*8l^1  ^o'^™^'*^^  0^  ^^^  contract,  unless  it  be  *reduced  into  writing.  Bnt, 
if  the  service  has  been  performed  under  it,  an  action  for  work 
and  labour  will  lie.]  The  acceptance  of  the  service  is  an  acknowledg- 
ment of  the  contract  binding  the  master.  Here,  there  was  no  acquies- 
cence in  the  service  performed  either  during  its  continuance  or  after  its 
close, — no  evidence  whatever  to  affect  the  defendant,  beyond  the  express 
contract  entered  into  at  the  time  the  child  was  first  placed  under  the  plain* 
tiff's  care. 

Sir  T,  WUdey  Seijt.,  in  support  of  the  rule.     The  defendant,  being 
under  a  moral  obligation  to  support  his  illegitimate  child,  engaged  the 
plaintiff  to  take  charge  of  it  at.  a  certain  price,  upon-an  understanding 
that  it  was  to  continue  under  the  plaintiff's  care  as  long  as  the  defendant 
should  think  proper.     Something  was  said  about  continuing  beyond  a 
year ;  but  there  was  nothing  binding ;  either  party  might  have  given  up 
the  engagement  at  the  end  of  a  month.     Suppose  the  contract  bad  been 
for  the  keep  of  a  horse  for  so  long  time  as  the  defendant  might  choose  to 
keep  it  at  the  plaintiff's  stables,  would  that  have  been  within  the  statate? 
The  contract  having  been  performed  by  the  plaintiff  at  the  continued   re* 
quest  of  the  defendant,  the  case  is  wholly  beside  the  authorities  that  have 
been  cited.     To  bring  the  case  within  the  statute,  it  must  appear  that  tbe 
contract  is  not  to  be  performed  within  the  year,  as  in  Boydell  v.  Drummond. 
In  Wells  V.  Horton^  the  contract  was  held  not  to  be  affected  by  the  statute, 
inasmuch  as  it  might  be  performed  within  the  year.  In  Bracegirdle  v.  Healdj 
on  the  other  hand,  the  contract  contemplated  a  performance  beyond  the 
year,  and  therefore  was  within  the  statute.     The  rule  is  very  accurately 
fated  in  a  note  to  the  case  of  Burch  v.  The  Earl  of  Liverpool^  4  Mann. 
«g.  oi     &  R*  382,  thus :  «  The  statute  extends  to  all  ^contracts  which  are 
not  to  be  carried  into  full,  effective,  and  complete  execution  with- 
in the  space  of  one  year  from  the  making  thereof.     The  word  <  performed' 
does  not  signify  an  inchoate  performance,  or  part  execution  of  the  agree- 
ment ;  and  the  provisions  of  the  statute  render  a  parol  contract  void,  if  it 
appear  to  have  been  the  express  understanding  of  the  parties  at  the  time, 
that  it  was  not  to  be  completed  within  a  year  ;  though  it  might  be,  and 
was  in  iact,  in  part  performed  within  that  period.(a}    But  contracts  which 
m»9  5>r  may  not  happen  to  be  performed  within  a  year,  have  been  held 

(a)  Chitt  Jan.  on  ContncU,  p.  209. 


&  Manning,  GranqeRi  &  Scoxt.  8lS 

« 

iiot  to  be  vrithin  the  statute.  Thus,  an  agreement  to  leave  money  by  will 
Deed  not  be  in  writing,  though  uncertain  as  to  the  time  of  performance.(a) 
So,  a  parol  promise,  to  be  performed  on  a  contingency, — as,  to  pay  so 
much  money  on  the  return  of  such  a  ship, — is  not  within  the  statute, 
though  the  ship  do  not  arrive  within  a  year. "(6)  Here,  inasmuch  as  there 
was  nothing  to  show  that  the  contract  was  not  to  be  performed  within  a 
year,  and  as  the  defendant  has  the  option  of  determining  it  at  any  time, 
the  case  is  not  within  the  statute.  Besides,  as  the  consideration  is  exe- 
cuted, and  the  defendant  has  had  the  benefit  of,  and  has  acquiesced  in  the 
performance  of  the  contract  on  the  plaintiff's  part,  he  is  liable  in  this  form 
of  action. 

TiNDAL,  C.  J.  I  am  of  opinion  that  the  rule  for  entering  a  verdict  for 
the  plaintiff*  in  this  case  must  be  made  absolute.  In  the  first  place,  it 
appears  to  me  that  this  is  not  an  action  which  is  within  the  prohibition  of 
the  ^statute.  It  is  brought  for  a  by-gone  or  executed  considera-  r»oi4 
tion,  viz.  the  support  and  maintenance  of  a  child  at  the  request  ^ 
of  the  defendant.  There  was  evidence  enough  to  show  that  the  child 
was  placed  under  the  care  of  the  plaintiff  at  the  charge  of  the  defendant, 
with  his  assent,  and  that  he  had  made  payments  on  account  of  its  main- 
tenance. That  is  equivalent  to  the  proof  that  is  ordinarily  given  in  an 
action  for  goods  sold  and  delivered,  whence  the  law  implies  a  promise  on 
the  defendant's  part  to  pay  for  them.  The  fourth  section  of  the  statute 
of  frauds  enacts,  that  no  action  shall  be  brought  whereby  to  charge  the 
defendant  «  upon  any  agreement  that  is  not  to  be  performed  vathin  the 
space  of  one  year  from  the  making  thereof,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged  therewith,  Gt 
some  other  person  thereunto  by  him  lawfully  authorized."  The  meaning 
of  that  is,  that  no  action  shall  be  brought  to  recover  damages  in  respect 
of  the  non-performance  of  such  contracts  as  are  therein  referred  to.  The 
statute  was  directed  to  a  totally  different  object  than  the  prevention  of  an 
action  like  the  present:  its  design  was,  to  prevent  the  setting  up,  by 
means  of  fraud  and  perjury,  of  contracts  or  promises  by  parol,  upon  which 
parties  might  otherwise  have  been  charged  for  their  whole  lives ;  and  fof 
that  purpose  it  requires  that  certain  contracts  shall  be  evidenced  only  by 
the  solemnity  of  writing.  It  has  no  application  to  an  action  in  the  present 
form,  founded  upon  an  executed  consideration.  But,  assuming  that  the 
fourth  section  of  the  statute  of  frauds  does  apply  to  actions  upon  conside- 
rations that  are  executed,  it  seems  to  me  that  the  contract  in  the  present 
ease  is  not  within  its  terms.  It  speaks  of  «  any  agreement  that  is  not  to 
be  performed  within  the  space  of  one  year  from  the  making  therec^;'^ 

(a)  Fenton  ▼.  Embltrt,  3  Barr.  1278,  I  W.  Bla.  363. 

(6)  Anonymous,  1  8alk.  280.  And  see  Peter  ▼.  Compton,  Skinn.  353 ;  Smith  v.  WestaU^ 
1  Ld.  Raym.  316 ;  Selw.  N.  P.,  7th  ediL  839 ;  Chitt.  SUU  372,  n.  See  aUo  the  notes  to  PeUf 
▼.  CompUm^  1  Smith's  Leading  Cases,  143. 
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'*8151  ^P^^^^^^S  ^^  contracts  the  complete  performance  of  which  U  of 
necessity  extended  beyond  the  space  of  a  year.  That  appean 
clearly  from  the  case  of  BoydeU  v.  Drummond^  the  rule  to  be  extracted 
from  which  is,  that,  where  the  agreement  distinctly  shows,  upon  the  face 
of  it,  that  the  parties  contemplated  its  performance  to  extend  over  a 
greater  space  of  time  than  one  year,  the  case  is  within  the  statute ;  but 
that,  where  the  contract  is  such  that  the  whole  may  be  performed  within 
a  year,  and  there  is  no  express  stipulation  to  the  contrary,  the  statute  does 
not  apply.  Looking  at  the  terms  of  the  agreement  here,  I  see  nothing  to 
show  that  its  performance  was  necessarily  to  extend  beyond  a  year.  A 
contract  to  serve  another  for  two  years,  would  be  within  the  statute ;  but 
a  contract  to  serve  for  an  indefinite  period,  subject  to  be  put  an  end  to  at 
any  time  upon  a  reasonable  notice,  is  not  within  the  statute,  though  it 
may  extend  beyond  the  year.  Here,  there  was  no  certain  time  stipulated 
for  the  duration  of  the  contract.  It  seems  to  me,  therefore,  that,  supposing 
the  statute  of  frauds  to  apply  to  executed  contracts,  the  evidence  excludes 
the  present  case  from  its  operation. 

CoLTMAN,  J.  I  also  think  this  case  is  not  widiin  the  fourth  section  d 
the  statute  of  frauds.  The  contract  was,  that  the  child  should  be  main- 
tained by  the  plaintiff  at  a  charge  of  one  guinea  per  month,  subject  to  be 
put  an  end  to  at  any  time  at  the  option  of  the  defendant.  That  brings 
the  case  exactly  within  Peter  y.  Compton.  There,  the  defendant  con- 
tracted, in  consideration  of  one  guinea,  to  give  the  plaintiff  a  certain  sum 
of  money  at  his  day  of  marriage :  the  marriage  did  not  happen  until 
more  &an  a  year  had  expired  ;  but  the  court  was  of  opinion,  that,  as  the 
contract  was  subject  to  a  contingency  that  might  happen  within  a  year, 
and  there  was  no  express  agreement  extending  the  performance  be- 
*8161  *y^^^  ^^  year,  a  note  in  writing  was  not  necessary.  So,  here, 
there  was  an  express  contingency  that  might  defeat  the  contract 
within  a  year,  namely,  the  determination  of  the  defendant's  will.  If  it 
had  been  necessary  to  decide  this  case  upon  the  other  point,  I  should 
have  wished  to  consider  it ;  because,  I  feel  some  difficulty  in  saying  that 
the  plaintiff  may  rely  on  an  executed  consideration,  where  he  is  obliged 
to  resort  to  the  executory  contract  in  order  to  make  out  his  case.  The 
case  not  being  within  the  statute,  however,  we  need  not  embarrass  our- 
selves with  the  discussion  of  that  point. 

Cresswell,  J.  I  also  am  of  opinion  that  this  rule  should  be  made 
absolute.  Upon  the  evidence  reported  to  us,  it  is  quite  clear  toat  this 
*¥as  not  a  contract  within  the  fourth  section  of  the  statute  of  frauds,  in- 
asmuch as  there  was  no  stipulation  or  understanding  that  it  was  not  to  be 
performed  within  a  year.  In  reality  it  was  a  contract  at  so  much  per 
month,  decerminable  at  any  time  at  the  defendant's  pleasure. 

Erle,  J.  I  also  am  of  opinion  that  the  rule  should  be  absolute  to  enter 
a  verdict  for  the  plaintiff  for  15/.  The  treaty  certainly  did  contemplate 
the  endurance  of  the  contract  for  the  child's  maintenance  beyond  a  year . 
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but  the  ultimate  contract  was  that  the  plaintiflT  should  receive  a  guinea 
per  month,  and  that  the  period  should  be,  so  long  as  the  defendant  should 
think  proper.  According  to  the  case  of  Peter  v.  Campton^  that  is  a  con 
tingency  that  prevents  the  application  of  the  statute.  Upon  reconsidera- 
tion, therefore,  I  am  of  opinion  that  I  ought  to  have  directed  the  jury  to 
find  for  the  plaintiff. 

Rule  absolute. 


•BENTLEY  v.  CARVER  and  Others,    ^pril  22.  [•817 

The  cost!  occanoned  by  a  caiue  being  a  remanet,  are  ooeta  in  the  cause,  not  taxable,  as  coets 

of  the  liial,  on  a  rule  for  a  new  trial  on  payment  of  coats. 

This  was  an  action  for  an  infringement  of  a  patent.  The  cause  was 
entered  for  trial  as  a  special  jury  cause,  at  the  sittings  in  Middlesex,  after 
Trinity  term,  1844,  but  in  consequence  of  the  number  of  causes  entered, 
it  was  made  a  remanet.  At  the  trial  at  the  sittings  after  Michaelmas 
term,  the  jury  returned  a  verdict  for  the  plaintiff.  In  the  following  Hil- 
ary term,  the  defendants  obtained  a  rule  nisi  for  a  new  trial,  which  in 
Easter  term  was  made  absolute  on  payment  of  costs.  The  master  having, 
on  taxation,  allowed,  as  part  of  the  costs  of  the  trial,  the  costs  occasioned 
by  the  cause  being  made  a  remanet. 

Sir  T.  WildCy  Seijt.,  in  the  last  term,  obtained  a  rule  nisi  to  review  the 
taxation.  He  submitted  that  the  costs  occasioned  by  a  cause  being  made 
a  remanet,  were  properly  costs  in  the  cause,  and  payable  by  the  party 
who  should  ultimately  prove  unsuccessful,  and  not  costs  of  the  day.  He 
cited  Hullock  on  Costs,  p.  432 ;  Sadler  v.  EvanSy  4  Burr.  1987,  Burchett 
V.  Ballamyy  5  Burr.  2693 ;  Gibbins  y.  PkUlips,  8  B.  &  C.  437 ;  Waters  v. 
Weatherhyy  3  Dowl.  P.  C.  328 ;   Lord  v.  Wardle^  6  Dowl.  P.  C.  176, 

5  Scott,  398 ;  Pugh  v.  Kerry  8  Dowl.  P.  C.  218  ;  and  Brett  v.  Stmey  1  D. 

6  L.  140.  He  also  adverted  to  the  ease  of  Robinson  v.  Dayy  5  B.  &  Ad. 
814,  2  N.  &  M.  670,  as  being  the  authority  upon  which  the  master  had 
acted. 

*ChanneUy  Seijt.,  on  a  former  day  in  this  term,  showed  cause.  r«oi  c 
This  is  a  town  cause.  In  Robinson  v.  Day  this  question  was  ^ 
fully  considered,  and  decided  after  time  taken  to  inquire  as  to  the  prac- 
tice of  the  other  courts ;  and  the  conclusion  come  to  by  the  court  after 
such  reference  to  the  masters  (as  appears  from  the  report  in  2  Nev.  &  M.) 
was,  that,  where  a  party  obtains  a  rule  for  a  new  trial  upon  payment  of 
costs,  remanet  fees  are  to  be  included  in  those  costs.  From  the  report  in 
5  B.  &  Ad.,  it  appears  that  the  court  took  a  distinction  in  this  respect  be- 
tween town  and  country  causes.  [Cresswell,  J.  The  reason  for  that 
distinction  may  be  this :  in  town  causes,  the  cause,  though  made  a  re- 
manet, keeps  its  place  at  the  head  of  the  paper ;  whereas,  in  country 
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eauspSy  it  mast  be  re-entered,  and  has  no  priority  unless  the  judge  makes 
a  special  order.]  In  town  causes,  it  is  not  the  practice  to  give  a  new  no- 
tice of  trial ;  in  country  causes  it  is.  There  has  been  no  subsequent  de- 
cision controverting  the  case  of  Robinson  v.  Day, 

Sir  r.  Witde^  Serjt.y  injsupport  of  the  rule.  Costs  of  the  day  and  costs 
of  a  trial  stand  pretty  much  upon  the  same  footing.  In  town  causes, 
where  the  plaintiff  has  to  pay  the  costs  of  the  day  for  not  proceeding  to 
trial,  he  clearly  is  not  liable  for  the  costs  incurred  in  consequence  of  the 
cause  .having  been  made  a  remanet  from  a  former  sitting :  Waters  v.  Wea- 
therbt/j  Brett  v.  Stone,  In  Waters  v.  Weatherhy^  Patteson,  J.,  says: 
<<  Suppose  the  cause  had  been  made  a  remanet  from  one  assize  to  another, 
in  consequence  of  the  court  not  being  able  to  try  all  the  causes  entered, 
there  is  no  reason  for  saying  that  the  plaintiff  would  have  been  liable  to 
the  defendant's  costs  at  the  first  assizes.  The  reason  is,  that  the  delay  is 
not  the  delay  of  the  plaintiff,  but  the  delay  of  the  court."  Formerly,  nei- 
*8191  ^^^  party  had  the  costs  'occasioned  by  the  cause  being  made  a 
remanet,(a)  because  neither  party  was  in  fault.  In  Sadler  x. 
Evans^  4  Burr.  1987,  where  the  question  arose,  Lord  Mansfield  seemed 
at  first  to  think,  that,  if  neither  side  were  in  fault,  neither  side  ^ould 
pay  costs.  But,  <<  the  court  and  Master  Owen  agreed  to  the  general  rule 
that  costs  are  to  be  paid,  where  the  cause  goes  off  upon  a  remanet,  as 
well  as  any  other  costs  in  the  cause;  and  instanced  some  Maidstone 
causes,  which  went  off  for  want  of  viewets,  so  that  neither  party  vras  in 
iault."  In  the  margin  of  that  book  the  reporter  cites  a  case  of  Slanden 
d.  Wheatley  v.  Hall^  29  G.  2,  B.  R.,  where,  «  upon  a  remanet  without 
any  default  whatsoever  in  either  party,  it  was  argued,  that,  where  neither 
party  was  in  fault,  neither  ought  to  be  punished  in  costs  :  but  the  cowt 
thought  it  depended  upon  the  practice ;  and  Master  Clarke  certifying  tbat 
it  was  his  practice  to  allow  them  the  rule  to  show  cause  why  he  should 
not  review  his  taxation,  was  discharged ;  and  Foster,  J.,  said  it  was  the 
right  method ;"  and  also  a  case  of  Price  d.  Cuthbert  v.  Bitty  16  G.  2,  B.  R., 
where  the  cause  went  off  pro  defeetu  juratorumj  and  the  whole  cooit 
agreed  « tbat  these  costs  ought  to  be  allowed  as  part  of  the  costs  of  the 
«ut^."  And  the  reporter  adds  the  following  note : — <<  On  the  crown  side, 
it  is  the  practice  to  allow  them.  In  C.  B.  the  prothonotaries  did  no/ use  to 
allow  them ;  but  on  the  7th  July,  1767, 1  was  informed  that  the  court  of 
C.  B.  had  determined  to  come  into  the  practice  of  this  court  for  tbe 
future."  And  the  practice  is  recognised  in  Burchell  v.  Ballamy,  Id 
Gibbins  v.  PhiUipSj  after  a  verdict  for  the  defendant,  the  court  made  a 
rule  absolute  for  a  new  trial,  and  ordered  that  the  costs  of  the  former 
trial  should  abide  the  event  of  such  new  trial.  The  record  was  carried 
*8201  ^^^^  ^^  ^^^  spring  *assizes  following,  when  it  was  made  a  re- 
manet. It  was  tried  a  second  time  at  the  summer  assizes,  when 
a  verdict  was  again  found  for  the  defendant.     The  court  afierwanls  o> 

(a)  Hollock,  432. 
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dered  tbat  that  verdict  should  be  set  aside,  and  a  new  trial  had  between 
the  parties,  upon  payment  of  the  costs  of  the  last  trial,  and  that  the  costs 
of  the  former  trial  should  abide  the  event  of  such  new  trial.  Upon  the 
third  trial,  a  verdict  was  found  for  the  plaintiff.  It  was  held  that  the 
plaintiff  was  entitled  to  the  costs  occasioned  by  the  cause  having  beisn 
made  a  remanet  at  the  assizes  next  following  the  term  when  the  first  rule 
was  made  absolute  for  a  new  trial.  Lord  Tenterden  there  said  :  «  The 
general  rule  is,  that  the  party  who  succeeds  ultimately  is  entitled  to  the 
costs  occasioned  by  the  cause  having  been  made  a  remanet.  Here,  the 
plaintiff  having  ultimately  succeeded,  I  think,  that,  as  the  rule  made  by 
the  court  afler  the  second  trial  did  not  provide  in  express  terms  for  the 
costs  of  the  remanet,  they  ought  to  be  considered  as  costs  in  the  cause, 
and  that  they  were  properly  allowed  as  such  by  the  master."  Robinson 
V.  Day  was  decided  without  any  notice  being  taken  of  any  of  the  autho- 
rities ;  and,  upon  inquiry  in  the  other  courts,  it  has  been  ascertained  that 
die  masters  do  not  act  upon  the  rule  there  laid  down. 

ChanneUy  Serjt.  It  must  be  borne  in  mind  that  Gibbins  v.  PhiUips 
was  prior  in  point  of  date  to  Robinson  v.  Day^  and  also  that  it  was  a 
country  cause. 

TiNDAL,  C.  J.  If  this  were  res  nova^  I  should  be  inclined  to  say  that 
the  old  practice  of  this  court  ought  to  prevail.  We  will,  however,  confer 
with  the  other  judges  before  disposing  of  this  rule. 

Cur.  adv.  vtUt. 

•TiNDAL,  C.  J.,  now  said : — We  have  seen  some  of  the  judges  r*go| 
of  the  other  courts ;  and  they  agree  with  us  in  thinking  that  the  ^ 
case  of  Robinson  v.  Day  must  have  been  decided  upon  some  misappre- 
hension, and  that  the  costs  properly  allowed  upon  a  rule  for  a  new  trial 
are,  the  costs  of  the  day,  and  not  such  costs  as  are  usually  understood  to 
be  costs  of  the  cause.  The  costs  in  question  are  not  to  be  allowed  until 
the  termination  of  the  suit.  Rule  absolute  to  review  the  taxation. 


GORDON  and  Others  v.  ELLIS  and  Another.    JprU  22. 

To  aisainprit  by  A,,  B.  and  C.  against  D.  for  money  had  and  received,  D.  pleaded,  that,  hefora 
tba  money  had  been  received,  dec.,  the  plaintifb  carried  on  the  trade  of  founders  in  partner- 
ship ;  that,  while  they  were  such  partners,  A.,  with  the  privity  and  concurrence  of  B.  and 
C,  employed  D.,  an  auctioneer,  to  sell  certain  property  belonging  to  the  firm;  that,  at  the 
time  A.  so  employed  D.  to  sell. the  said  property,  and  at  the  time  of  the  sale  thereof,  and  at 
the  time  when  the  debt  after  mentioned  became  doe  from  A.  to  D.,  D.  believed  that  A.  was 
the  sole  and  exclusive  owner  of  the  property,  and  had  full  power  and  authority  to  sell  the 
same,  and  to  receive  the  proceeds  for  his  own  sole  use,  D.  having  no  notice  or  knowledge 
%hat  B.  and  C.  bad  any  right  or  interest  in  the  property ;  that»  after  A.  bad  so  employed  D., 
and  before  D.  had  any  notice  tbat  A.  waa  not  sole  and  exclusive  owner  of  the  property,  or 
of  the  proceeds  thereof,  A.  became  indebted  to  D.  in  a  sum  exceeding  the  moneys  in  the 
declaisation  mentioned,  out  of  which  D.  was  ready  and  willing  to  aet  off  and  allow  the  sun» 
in  the  dadaratioii  mentiojicd. 

2v2 
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The  pItintiA  leplied,  that,  at  the  time  of  selling  the  property,  D.  had  knowledge  that  A.  ivu 

not  the  sole  and  exclusive  owner  of  the  property. 
Held,  on  demurrer  to  the  replication,  that  the  plea  was  bad,  inasmuch  as  it  did  not  alkgs  thtt 

A.  appeared  as  sole  owner  of  the  property,  with  the  assent  or  by  the  default  of  his  partnm; 

and  therefore  that  it  was  a  mere  attempt  to  set  off  a  debt  due  from  one  partner  againat  t 

debt  due  to  the  firm. 

Assumpsit,  for  money  received  by  the  defendants  for  the  use  of  tbe 
plaintiffs,  and  for  money  found  due  upon  an  account  stated. 

Third  plea — except  as  to  160/.,  parcel  of  the  sums  in  the  declaration 
mentioned — that,  before  the  money  in  the  declaration  mentioned  had 
been  had  or  received  by  the  defendants,  and  also  before  the  stating  of  the 
^221     *^ccou^s  i^  ^he  declaration  mentioned,  or  either  of  them,  to  wit,  on 

the  1st  of  July,  1842,  the  plaintiffs  carried  on  the  trade  of  founders, 
in  partnership  together  as  co-partners ;  and  thereupon,  while  they,  the 
plaintiffs,  continued  to  be,  and  were  such  partners  as  aforesaid,  to  wit,  on 
the  day  and  year  aforesaid,  the  plaintiff*,  M.  F.  Gordon,  with  the  privity 
and  concurrence  of  the  other  plaintiffs,  applied  to  and  requested  the  de- 
fendants, who  then  carried  on,  and  still  continued  to  carry  on,  in  partnership 
together,  the  business  of  auctioneers  and  appraisers,  and  also  then  retained 
and  employed  the  defendants,  as  such  auctioneers,  to  put  up  to  sale  and 
dispose  of  certain  property  of  and  belonging  to  the  plaintiffs  as  such  co- 
partners as  aforesaid,  which  the  defendants  then  agreed  to  do :  that,  at 
the  time  when  Gordon  applied  to  and  requested  them  to  sell  and  dispose 
of  the  said  property,  and  also  at  the  time  of  their  selling  and  disposing 
thereof,  and  at  the  times  when  the  debts  and  moneys  thereinafter  men- 
tioned to  have  been  due  from  Gordon  to  the  defendants  became  and  were 
due  and  were  incurred  as  thereinafter  mentioned,  they,  the  defendants, 
believed  that  Gordon  was  the  sole  and  exclusive  owner  of  the  said  pro- 
perty, and  had  full  power  and  lawful  and  absolute  authority  to  sell  and 
dispose  of  the  same,  and  to  receive  the  proceeds  thereof  as  and  for  his 
own  property,  and  for  his  own  sole  use,  benefit,  and  advantage;  theyth6 
defendants  then  having,  and  they  in  fact  said  that  they  then  had,  no  notice 
or  knowledge  whatsoever  that  the  said  other  plaintiffs,  or  any  other  person 
whatever,  had  any  right,  title,  estate  or  interest  whatever  in  the  said  pro- 
perty, or  any  part  thereof:  tliat  the  defendants,  afterwards,  to  wit,  on, 
&c.,  aforesaid,  sold  and  disposed  of  the  said  property  for  certain  sums 
of  money,  being  the  same  identical  moneys  in  the  declaration  above  men- 
tioned, and  for  which  the  action  was  brought ;  that,  after  Gordon  had  so  re- 
*8231     ^^^°^^  *^^^  employed  the  defendants  as  aforesaid,  and  before  the 

defenaants,  or  either  of  them,  had  any  notice  that  Gordon  was  not 
the  sole  and  exclusive  owner  of  the  said  property,  or  of  the  proceeds  thereof, 
or  any  part  thereof,  and  before  and  at  the  commencement  of  the  action, 
to  wit,  on,  &c.y  aforesaid,  Gordon  became  and  was,  and  ever  since  had 
been,  and  still  was,  indebted  to  the  defendants  in  a  large  sum  of  monejt 
to  wit,  5000/.,  for  work  and  labour  of  the  defendants  before  then  done 
and  performed  by  the  defendants  for  Gordon,  at  his  request,  and  for  money 
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lent  by  the  defendants  to  Gordon,  at  his  like  request,  and  for  money  paid 
by  the  defendants  for  the  use  of  Gordon,  at  his  like  request,  and  for 
money  found  to  be  due  to  the  defendants  from  Gordon  on  an  account 
then  stated  between  them ;  which  sum  of  money,  so  due  to  the  defend- 
ants from  Gordon  as  aforesaid,  exceeded  the  moneys  in  the  declaration 
mentioned,  except  as  aforesaid ;  and  out  of  which  sum  the  defendants 
were  ready  and  willing,  and  thereby  offered,  to  set  off  and  allow  the  full 
amount  of  the  moneys  in  the  declaration  mentioned,  except  as  aforesaid — 
verification. 

Replication — that,  at  the  time  of  the  selling  and  disposing  of  the  pro- 
perty in  the  third  plea  mentioned,  as  therein  alleged,  the  defendants  had 
knowledge  that  Gordon  was  not  the  sole  and  exclusive  owner  of  the  said 
property,  in  manner  and  form  as  in  the  third  plea  alleged  ;  concluding  to 
the  country. 

To  this  replication  the  defendants  demurred  generally.(fl)  • 

•The  plaintiffs  joined  in  demurrer.(i)  r*824 

ByleSy  Serjt. ,  (with  whom  was  WUkSy)  in  support  of  the  demurrer. 
It  will  not  be  contended  that,  under  ordinary  circumstances,  there  can  be  a 
set-ofiTof  a  debt  due  from  one  member  of  a  firm  against  a  debt  due  to  the 
firm :  but  the  present  ease  forms  an  exception  to  the  general  rule.  The  de- 
cision of  the  court  upon  the  motion  to  arrest  the  judgment  in  this  case  (c) 
leaves  the  present  question  untouched.  Taking  the  plea  and  the  re-  rcoo^ 
plication  together,  there  are  four  periods  of  time  referred  •to —     *• 

(a)  In  the  mnr^n  of  the  demurrer-book  was  the  following  note : — *<  One  of  the  grounds  of 
demurrer  is,  that  the  replication  contains  no  answer  to  the  plea ;  for,  that  the  defendants  are 
entiUed  to  set  off  against  the  plaintiflb*  demand  the  debt  due  to  them  from  Gordon,  provided 
they  had  no  notice  that  he  was  not  sole  owner  of  the  property  mentioned  in  the  plea,  either  at 
the  time  when  they  were  retained  to  sell  it,  or  at  the  time  when  their  set-off  against  him  ac- 
crued— all  which  the  replication  admits ;  and  that  the  defendants'  right  of  set-off  could  not  be 
aflected  by  their  subsequently,  before  the  actual  sale  of  the  property,  discovering  that  Gordon 
was  not  the  sole  owner,  which  is  ail  the  replication  alleges.*' 

(6)  The  following  points  were  marked  for  argument  on  the  part  of  the  plaintifis : — 

•*  Upon  the  argument  of  the  demurrer  to  the  plaintifli'  replication  to  the  defendants'  third 
plea,  the  plaintifis  will  not  only  contend  and  insist  that  such  replication  is  sufficient  in  law,  but 
they  will  also  contend  and  insist  that  the  said  third  plea  is  not  sufficient  in  law,  upon  the  fol- 
lowing, amongst  other,  grounds,  that  is  to  say : — 

«  That  it  is  not  in  that  plea  stated  that  the  defendants  were  retained,  or  that  it  was  their 
duty,  or  that  they  had  any  right  to  receive  the  sums  of  money  for  which  the  property  in  that 
plea  mentioned  was  sold,  as  therein  mentioned,  and  for  which  this  action  is  brought : 

«  That  it  is  consistent  with  that  plea  that  Uie  defendants  received  those  sums  without  any 
right  to  receive  them,  and  against  the  will  of  the  plaintifls : 

•<  That  it  is  not  in  the  third  plea  stated,  nor  does  it  appear  from  or  by  that  plea,  that  it  was 
in  consideration,  in  respect,  or  upon  the  fiiith  of  the  defendants  being  employed  as  in  that  plea 
mentioned,  or  of  their  receiving,  or  being  retained,  allowed,  or  authorized  to  receive,  the  sums 
of  money  for  which  the  property  in  that  plea  mentioned  was  sold,  as  therein  mentipned,  that 
the  defendants  allowed  Gordon  to  become  indebted  to  them  as  in  the  said  third  plea  men- 
tioned: 

«  That  the  third  plea  does  not  show  that  the  defendants  had  or  have  any  right  or  title 
to  set  off  in  this  action  the  debt  duo  to  them  from  Gordon,  as  in  the  third  plea  men- 
tiooed: 

**  And  that  the  said  plea  cootams  no  good  or  sufficient  answer  or  defence  as  to  the  caufNe 
of  action  as  to  which  it  is  pleaded,  or  any  part  thereof." 

(c)  Vide  7  M.  &  G.  607,  8  Qeo%  N.  R.  200, 2  D.  A  L.  308. 
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first,  the  employment  of  the  defendants  by  Gordon  to  dispose  of  the  goo( 
secondly,  the  advances  made  by  the  defendants  to  Gordon — thirdly,  the 
knowledge  by  or  notice  to  the  defendants  that  Gordon  was  not  the  sole 
and  exclusive  owner  of  the  goods — fourthly,  the  sale.  [Cresswell,  J. 
There  is  no  allegation  in  the  plea  that  any  advances  were  made  by  the 
defendants  to  Gordon.  Ekle,  J.  Nor  is  there  any  thing  to  show  that  the 
goods  were  not  sold  and  the  proceeds  received  before  the  debt  from  Gor- 
don to  the  defendants  accrued.]  Gordon's  partners  are  in  the  situation 
of  undiscovered  principals.  They  allowed  him  so  to  deal  with  the  goods, 
that  he  appeared  to  the  defendants  to  be  the  sole  and  exclusive  owner  of 
the  goods.  [TiNDAL,  C.  J.  The  plea  does  not  expressly  allege  that  Gor- 
don's partners  allowed  him  to  appear  as  the  sole  owner.]  It  appears  that 
Gordon  did  deal  with  the  goods  as  his  own.  [Ekle,  J.  Gordon  em- 
ployed the  defendants  to  sell  the  goods,  but,  before  the  sale,  Gordon  and 
his  two  partners  gave  them  notice  not  to  sell.  Could  the  defendants  set 
ofi*  the  separate  debt  of  Gordon  against  the  claim  of  the  three  to  the 
damages  recovered  in  an  action  of  trover  ?]  In  &'ms  v.  Bond^  5  B.  & 
Ad.  389,  2  N»  &  M.  608,  Lord  Denman,  C.  J.,  says :  «  It  is  a  well-esta- 
blished rule  of  law,  that,  where  a  contract,  not  under  seal,  is  made  with 
an  agent,  in  his  own  name,  for  an  undisclosed  principal,  either  the  agent 
or  the  principal  may  sue  upon  it  f  the  defendant  in  the  latter  case  being 
entitled  to  be  placed  in  the  same  situation,  at  the  time  of  the  disclosure 
of  the  real  principal,  as  if  the  agent  had  been  the  contracting  party.  This 
rule  is  most  frequently  acted  upon  in  sales  by  factors,  agents,  or  partners, 
in  which  cases  either  the  nominal  or  real  contractor  may  sue ;  but  it  may 
be  equally  applied  to  other  cases."    In  Stacey  v.  Decyj  1  Esp.  N.  P.  C. 

*S261  ^^^'  ^*'  '^'  ^'  ^  '^'  ^'  ^^^'  "''  ^^^^^  ^^  ^°  *action  for  goods 
sold  and  delivered,  with  a  plea  of  set-off,  it  appeared  in  evidence 
that  the  plaintifis  had  entered  into  a  partnership  as  grocers,  it  bebg 
agreed  that  Ross  should  keep  the  shop  in  his  own  name  only ;  and  that, 
under  these  circumstances,  he  dealt  with  the  defendant  for  the  partnership 
goods,  for  which  the  action  was  brought.  The  defendant  had  done  busi- 
ness for  Ross  on  his  own  account,  and  not  on  account  of  the  partnership, 
to  a  greater  amount  than  the  demand  now  made  against  him  by  the  part- 
nership ;  and  this  he  offered  to  set  off.  It  was  opposed,  on  the  ground 
of  the  demands  accruing  in  different  capacities,  and  that  so  it  was  inad- 
missible. But  Lord  Kenyon  was  of  opinion  that  the  set-off  was  good ; 
saying,  « the  plaintiffs  had  subjected  themselves  to  it,  by  holding  out 
false  colours  to  the  world,  by  permitting  Ross  to  appear  as  the  sole 
owner ;  that  it  was  possible  the  defendant  would  not  have  trusted  Ross 
only,  if  he  had  not  considered  the  debt  due  Xo  himself  as  a  security  against 
the  counter-demand."  Upon  this  Erskine  observed,  <*  that  the  defendant 
bad  thereby  a  double  advantage ;  for,  if  he  dealt  with  Ross  as  the  only 
partner,  and  had  had  a  demand  against  the  partnership  account,  he  mignt 
have  maintained  an  action  against  them  all ;  yet  here  he  was  permitted  to 
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consider  Ross  as  the  only  partner."  Lord  Kenyon  admitted  this  conse-' 
quence  to  follow  from  the  fallacy  held  out  to  the  world  by  such  as  stand 
in  the  situation  of  sleeping  partners,  but  allowed  the  set-off  to  the  extent 
claimed.  That  case  is  precisely  in  point.  If  there  were  any  circum- 
stances to  render  the  defendants  liable  to  the  firm  in  this  case,  whether 
they  had  notice  of  the  partnership  or  not,  they  should  have  been  replied. 
The  principle  upon  which  the  case  of  George  v.  Clageity  7  T.  R.  359, 
was  decided,  is  clearly  applicable  here.  It  was  there  held,  that,  if  a 
factor  *sells  goods  as  his  own,  and  the  buyer  knows  nothing  of  r»027 
any  principal,  the  buyer  may  set  off  any  demand  he  may  have  on 
the  factor,  against  the  demand  for  the  goods  made  by  the  principal.  That 
case  proceeded  upon  the  authority  of  a  previous  case  of  Rabone  v.  WU- 
liams,  Middlesex  Sitt.  after  M.  T.  1785,  7T.  R.  360,  n.,  2  Smith's  Lead- 
ing  Cases,  p.  78,  n.,  where  Lord  Mansfield,  C.  J.,  said :  "  Where  a 
factor,  dealing  for  a  principal,  but  concealing  that  principal,  delivers 
goods  in  his  own  name,  the  person  contracting  with  him  has  a  right  to 
consider  him  to  all  intents  and  purposes  as  the  principal ;  and,  though 
the  real  principal  may  appear,  and  bring  an  action  upon  that  contract 
against  the  purchaser  of  the  goods,  yet  that  purchaser  may  set  off  any 
claim  he  may  have  against  the  factor,  in  answer  to  the  demand  of  the^ 
principal.  This  has  been  long  settled."  This  would  formerly  have  been 
a  defence  under  the  general  issue.  But,  in  Carr  v.  Hinchliff^y  4  B.  &  C. 
547,  7  D.  &  R.  42,  it  was  held  to  be  properly  the  subject  of  a  special 
plea.  There,  to  assumpsit  for  goods  sold  and  delivered,  the  defendant 
pleaded  that  the  goods  were  sold  and  delivered  to  him  by  A.,  the  factor 
and  agent  of  the  plaintiff,  with  the  privity  of  the  plaintiff,  as  and  for  the 
goods  of  A.,  and  that  the  defendant  did  not  know  that  the  goods  were 
not  the  property  of  A. ;  that,  at  the  time  of  the  sale  and  delivery,  A.  then, 
and  still,  was,  indebted  to  the  defendant  in  more  than  the  value  of  the 
goods ;  and  that  the  defendant  was  ready  and  willing  to  set  off  and  allow 
to  the  plaintiff  the  value  of  the  goods  out  of  the  moneys  so  due  and 
owing  from  A. ;  and  it  was  held,  on  special  demurrer,  that  the  plea  was 
good, — on  the  ground  that  the  permission  given  by  the  principal  to  the 
factor  to  sell  the  goods  as  he  did,  created  an  identity  between  them,  so  as 
to  entitle  the  defendant  *to  set  off  the  debt  due  to  him  from  the  r^ooQ 
factor.  Bayley,  J.,  there  says :  «<  Two  special  causes  of  demur- 
rer to  the  plea  in  question  have  been  assigned — first,  that  it  amounts  to 
the  general  issue  only — secondly,  that  the  debts  are  not  mutual,  and 
therefore  not  within  the  statute  of  set-off.  There  is  no  doubt  that  the 
debts  are  not  mutual,  unless  the  factor  may  for  this  purpose  be  identified 
with  the  principal :  but  the  cases  of  George  v.  Chgett  and  Baring  r. 
Carrie^  2  B.  &  Aid.  137,  show  that  they  may  be  so  identified :  that  ob« 
jection,  therefore,  falls  to  the  ground."  The  plea  in  this  case  substan- 
tially contains  all  the  necessary  allegations  which  are  to  be  found  in  that 
plea.  Gordon  alone  appeared  to  the  defendants  to  be  interested  in  the 
VOL.  n.  65  ' 
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goods.  [Cresswell,  J.  Here  the  substaDce  of  the  plea  is,  that  Gordon, 
with  the  privity  and  concurrence  of  his  partners,  employed  the  defendants 
as  auctioneers  to  sell  certain  goods ;  that  the  defendants  believed  that 
Gordon  had  authority  to  sell  the  goods  and  to  receive  the  proceeds  for  his 
own  sole  use  and  benefit,  they  having  no  notice  or  knowledge  to  the  con- 
trary ;  and  that,  after  Gordon  had  so  employed  the  defendants  to  sell  the 
goods,  and  before  they  had  notice  that  he  was  not  the  sole  owner,  Gordon 
became  indebted  to  them  in  a  certain  sum,  which  they  seek  to  set  off 
against  a  demand  on  behalf  of  the  firm  for  the. proceeds  of  the  sale.  It  is 
not  alleged  that  the  defendants  have  done  what  they  did  on  the  faith  and 
credit  of  Gordon  being  the  sole  owner  of  the  goods.]  Partners  are  bound 
by  the  acts  of  one  another.  [Cresswell,  J.  If  done  within  the  ordinary 
scope  of  their  authority.]  Suppose  the  plea  had  expressly  alleged  that 
Gordon,  at  the  time  he  employed  the  defendants  to  sell  the  goods,  repre- 
sented himself  to  be  the  sole  owner  of  them,  would  not  the  plea  have 
mooqi  ^^^^  good  i  [TiNDAL,  C.  J.  Clearly  n6t,  *without  showing  sooie 
default  in  the  other  partners,  or  some  assent  on  their  part.]  It  is 
submitted  that  their  assent  does  sufficiently  appear. 

Channelly  Serjt.,  (with  whom  was  BovUly)  contra,  was  stopped  by  the 
court. 

TiNDAL,  C.  J.  There  is  no  allegation  in  this  pka  that  Gordon,  at  the 
time  he  employed  the  defendants  to  sell  the  goods  in  question,  appeared 
to  them  to  be  the  sole  owner,  with  the  assent  of  his  partners,  or  that  there 
has  been  any  laches  or  default  on  the  part  of  the  latter.  If  the  other  two 
had  been  mere  sleeping  partners,  the  defendants  might  have  so  alleged, 
in  ord^r  to  bring  the  case  within  that  of  Stacey  v.  Decy,  This  plea,  hoi^r- 
ever,  merely  seeks  to  set  off  a  debt  due  to  the  defendants  from  Gordon 
alone,  against  a  debt  due  from  the  defendants  to  a  firm  of  which  Gordon 
was  a  member.  That  cannot  be  allowed.  I  therefore  think  the  plaintiff 
is  entitled  to  judgment  on  this  plea.(a) 

The  rest  of  the  court  concurred.  Judgment  for  the  plaintiff 

(a)  Bylea,  Beijt,  afterwards  made  an  unsaccessfttl  apfdicatbn  for  leave  to  amend. 


•830]    •LOUISA  WHITE,  Administratrix,  ficc.,  of  JAMES  WHITJL, 

deceased,  v.  HANCOCK.    Jlpril  22. 

Hdd,  that  an  action  of  debt  lies  at  the  suit  of  A.  against  C.  on  a  bond  by  which  C.  acknovr- 

ledges  himself  to  be  bound  to  A.  in  1 00£.  to  he  paid  to  A.  or  B. 
Htldf  also,  that  A.  may  declare  upon  such  a  bond  without  noticing  B.,  although  the  alternative 

mode  of  payment  appears  by  the  bond  being  set  out  upon  oyer,  and  although  the  declaration 

negatives  payment  to  A.,  but  is  silent  as  to  non-payment  to  B. 

:    Dbbt,  by  the  plaintiflf,  as  administratrix,  with  the  will  annexed,  of 
James  White,  deceased,  durante  minore  atate  of  John  White,  an  infant 
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ftflcecutor,  upon  a  bond,  bearing  date  the  30th  of  March,  1841,  in  the 
penal  sum  of  100/.,  to  be  paid  to  the  said  James  White  or  his  certain 
attorney,  executors,  administrators,  or  assigns :  breach,  that  the  defendant, 
although  often  requested  so  to  do,  had  not  paid  the  said  sum  of  100/.,  or 
any  part  thereof,  but  to  pay  the  same  had  wholly  refused,  and  still  did 
refuse  ;  to  the  damage  of  the  plaintiff,  as  administratrix  as  aforesaid,  of 
10/.,  &c. 

The  defendant  craved  oyer  of  the  bond  and  condition,  by  the  former 
of  which  it  appeared  that  one  Blaylock  and  the  defendant,  as  sureties  for 
John  Beischlag,  «  clerk  of  the  Commercial  Loan  Company,  established 
at  No.  18,  Queen  Street,  Seven  Dials,"  acknowledged  themselves  to  be 
severally  bound  to  the  testator,  treasurer  of  the  said  company,  in  the  sum 
of  100/.  each,  <<  to  be  paid  to  the  said  James  White,  or  his  certain  attor- 
ney, executors,  administrators,  or  assigns,  or  the  treasurer  of  the  said 
company  for  the  time  being ;"  and,  by  the  latter,  that  the  bond  was  to 
be  void,  «<if  the  said  John  Beischlag  did  justly  and  faithfully  execute  his 
office  of  clerk  of  the  said  company,  established  as  aforesaid,  according 
to  the  rules  and  regulations  of  the  said  company  for  the  time  being,  and 
should  and  did  assign,  and  transfer  or  deliver,  all  and  every  sum  and 
sums  of  money,  securities  and  effects,  books,  papers,  or  property  of  or 
belonging  to  the  said  company,  in  his  hands  or  custody,  within  three 
days  after  notice  to  that  effect  had  been  given  to  the  *said  John  r«Qoi 
Beischlag,  to  such  person  or  persons  as  the  said  company  should 
appoint,  according  to  the  rules  of  the  said  company,  together  with  the 
proper  legal  receipts  or  vouchers."  The  defendant  then  demurred  spe- 
cially to  the  declaration,  assigning  for  causes — that,  as  the  said  sum  of 
100/.  in  the  writing  obligatory  mentioned  was  thereby  made  payable  to 
the  testator  or  the  treasurer  for  the  time  being  of  the  said  company,  an 
action  of  debt  was  not  maintainable  upon  or  for  the  breach  of  the  said 
writing  obligatory — that  the  declaration  should  have  alleged  that  the  de- 
fendant did  not  pay  the  said  sum  of  100/.  either  to  the  testator,  or  to  the 
plaintiff,  or  to  the  treasurer  for  the  time  being  of  the  company — that  the 
declaration  did  not  set  forth  the  legal  effect  of  the  writing  obligatory — 
that  the  declaration  alleged,  not  only  that  the  defendant  owed  to  the 
plaintiff  the  said  sum  of  100/.,  but  also  that  he  detained  it  from  her — and 
that  the  declaration  should  have  been  in  the  detinet  only,  and  not  in  the 
debet  and  detinet,  &c.(a) 

The  plaintiff  joined  in  demurrer.(&) 

(a)  The  pointo  marked  for  argument  on  the  part  of  the  defendant,  were — «  That  debt  wU^ 
«io<  lie  on  the  bond  Bet  forth  in  the  pleadings,  ina»much  as  the  penalty  mentioned  in  the  bonil 
20  payable  to  the  obligee  or  the  treasurer  for  the  time  being  of  the  company  therein  mentioned^ 
and  not  to  the  obligee  alone ;  that  an  action  of  debt  cannot  be  maintained  upon  an  obligation  to 
pay  money  to  A.  or  B. ;  that  it  shoaid  have  been  alleged  in  the  declaration  that  the  defendant 
did  not  pay  the  said  penalty  either  to  James  White  or  the  plaintiff,  or  to  the  treasurer  of  tl^e 
said  company ;  that  the  declaration  does  not  set  forth  the  legal  eilect  of  the  bond;  and,  gene* 
rally,  that  debt  in  this  case  is  the  wrong  form  of  action." 

(6)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were— «  That  an  action 
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4009^  *ByleSj  Serjt.,  (with  whom  was  Unthanky)  in  support  of  the  de 
murrer.  Debt  will  not  lie  unless  there  is  a  simple  duty  to  pay 
the  money  to  some  one  person.  It  will  not  lie  on  a  covenant  that  is  condi- 
tional :  7  Vin.  Abr.  Debt  (D),  pi.  3.(a)  In  Harrison  v.  Matthews^  10  M.  &  W 
768,  a  declaration  in  debt  stated,  that,  by  an  indenture  made  between  J.  H. 
of  the  first  part,  G.  M.  (the  defendant)  of  the  second  part,  W.  A.  the  elder 
of  the  third  part,  W.  A.  the  younger  of  the  fourth  part,  and  the  plaintiff  of 
the  fifth  part,  the  defendant  covenanted  with  the  plaintiff,  that  the  defend- 
ant, the  said  J.  H.,  W.  A.,  and  G.  M.,  their  heirs,  executors,  and  admin* 
istrators,  or  some  or  one  of  them,  should  or  would  pay  or  cause  to  be  paid 
unto  the  plaintiff,  his  executors,  &c.,  300/. :  and  it  was  held  that  thtp. 
was  a  collateral  covenant,  and  that  the  action  for  the  recovery  of  the 
money  ought  to  be  in  covenant^  and  not  in  debt.  Parke,  6.,  in  deKver- 
ing  the  judgment  of  the  court,  said :  c<  It  is  well  settled,  that,  if  there  be 
a  covenant  by  the  defendant  that  he  will  certainly  pay  a  sum  certain,  debt 
will  lie ;  and  that  it  will,  although  the  same  sum  is  by  the  same  deed  se- 
cured by  a  mortgage :  Evans  v.  Jones^  5  M.  &  W.  295.  On  the  other 
hand,  if  he  covenant  that  another  shall  pay  a  certain  sum,  and,  if  not,  that 
the  defendant  will,  debt  will  not  lie.(&)  And,  on  the  same  principle,  rt 
will  not  lie  (after  assignment  assented  to  by  the  lessor)  on  the  lessee's 
covenant  that  his  assigns  shall  pay  rent,  the  proper  remedy  being  an 
action  of  covenant.    Asnin,  it  is  said  in  Wentworth's  Office  of  Executors, 

•8331  P*  ^^^  •  "  ^^^  pernaps,  if  the  covenant  *be  in  the  disjunctive,  as, 
to  do  such  an  act.  or  to  pay  10/.,  debt  will  not  lie,  though  the  act 
be  not  done,  but  covenant  only.  If  the  law  is  correctly  laid  down  in 
these  authorities,  as  we  think  it  is,  they  appear  to  us  to  warrant  a  judg- 
ment for  the  defendant.  This  seems  to  us  to  be  the  same  as  if  the  de- 
feridant  had  covenanted  that  he,  or  that  J.  S.  or  he,  should  pay,  and  to  be 
governed  by  the  principle  of  the  authority  above  mentioned.  It  is  in 
substance  and  effect  the  same  as  a  covenant  to  pay  if  J.  S.  did  not,  and 
therefore  an  action  of  debt  will  not  lie  on  it."  [C&esswell,  J.  There 
is  nothing  conditional  here  ;  the  money  is  to  be  paid  at  all  events.]  It  is 
contingent  as  to  the  person  to  whom  the  payment  is  to  be  made — <«  to  Ae 
said  James  White,  or  his  certain  attorney,  executors,  administrators,  or 
assigns,  or  the  treasurer  of  the  said  company  for  the  time  being.''  [Tcr- 
DAL,  C.  J.    The  same  objection  might  be  made  to  every  bond.](c)    The 


of  debt  wHl  lie  at  the  suit  of  the  plaintiff  as  administratrix  of  James  White,  the  obligee  nuutA 
in  the  bond,  the  sam  named  in  the  bond  being  in  law  payable  absolutely  to  the  said  James 
White ;  that  the  obligatory  part  of  the  bond  admits  a  debt  due  to  the  said  Jamee  White,  and 
that  tha  totocndum  part  thereof,  making  such  debt  payable  to  James  White,  or  the  treasurer, 
is  inconsistent  with  the  former  part,  and  mast  be  rejected ;  that  tiie  action  of  debt  b  the  only 
action  maintainable  on  a  bond ;  that  the  breach  is  not  a  material  part  of  the  decIaratioD ;  aaid 
that  the  queritur^  in  which  the  allegation  of  the  debH  is,  is  no  part  of  the  declaratioB,  and  nay 
be  rejected  as  surplusage.'* 

(a)  «  80  if  the  covenant  is  conditional,  as  thus,  vii.,  that  if  G.  d»  not  pay  to  B.  104  then  A. 
wilt  pay  it    Wentw.  Off  Exec.  128." 

(6)  Citing  Wentw.  Oft  Bxee.  ItS,  7  Yin.  Abr.  Ikht  (D). 

(r)  Vide  anpiA,  note  (a). 
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declaration  does  not  set  forth  the  legal  effect  of  the  bond :  it  omits  ihe  pec- 
cant part  of  it.  [TiNDAL,  C.  J.  The  case  of  Roberts  v.  Harnage,  6  Mod. 
228,  2  Salk.  659,(a)  puts  your  argument  at  a  discount.  The  plaintiff  de- 
clared that  the  defendant  became  bound  to  him  at  Fort  St.  David's,  in 

the  East  Indies,  at  London,  in  a  bond  of for  the  payment  of , 

to  him,  his  attorney,  or  assigns.  Upon  oyer,  the  bond  appeared  to  bear 
date  at  Fort  St.  David's,  in  the  East  Indies :  and  the  solvendum  was,  to 
the  plaintiff's  attorney,  or  assigns,  without  mention  of  himself (6)  An 
exception  was  taken,  that  the  bond  declared  on  and  that  set  out  on  the 
oyer  were  variant — ^the  one  being  solvendum  « to  him,  his  attorney,  or 
assigns,"  the  other,  « to  his  attorney  or  assigns."  The  court  said :  "  If 
A.  make  *a  bond  to  B.,  solvendum  to  such  person  as  he  shall  ap-  r«oq4 
point,  if  B.  do  appoint  one,  payment  to  him  is  a  payment  to  B. ;  *• 
and  if  B.  appoint  none,  it  shsdl  be  paid  to  B.  himself."] 

Channellj  Seijt.,  contra,  referred  to  the  case  of  Hardmany  executor  of 
Jignes  Hardmany  v.  John  Hardmanj  Cro.  Eliz.  886 : — «  Debt,  upon  a  bill 
obligatory,  for  that  the  defendant  cognovit  se  debere^  et  promisisset  solvere 
eidem  Jtgneii  10/.,  at  any  time  after  the  feast  of  St.  Bartholomew  which 
should  be  in  anno  1600,  quandocunque  the  said  A.  should  require  it,  if  the 
said  Agnes  adtunc  esset  superstes^  and  that  the  defendant,  licet  sapius  requisu 
tus  by  the  said  Agnes  after  the  said  feast,  viz.,  such  a  day,  &c.,  had  not  paid 
it.  The  defendant  demanded  oyer  of  the  bill,  which  was — <  Memorandum, 
that  I,  John  Hardman  the  younger,  do  acknowledge  myself  to  owe,  and 
do  promise  to  pay,  to  my  mother  Agnes  Hardman  the  sum  of  10/.  at  any 
time  after  the  feast  of  St.  Bartholomew  whensoever  she  shall  require  the 
same,  if  my  said  mother  shall  then  be  in  life ;  for  the  payment  whereof, 
I  bind  myself,  my  heirs,  executors,  and  administrators,  to  John  Hardman 
the  elder,  my  father,  by  these  presents,  &c.^  And  it  was  thereupon 
demurred  ;  and  adjudged  for  the  plaintiff;  and  that  it  was  a  good  bill  to 
Agnes,  by  the  words  in  the  first  part  of  the  bill ;  and  the  words  which 
oblige  him  to  John  Hardman,  sen.,  in  the  last  part  of  the  bill,  are  void. "(c) 

Per  curiam.  Judgment  for  the  plaimtiff. 

(a)  And  tee  Dyer,  350  a,  Gate  20.        . 

(6)  There  the  obKgee  had  declared  aoeording  to  the  legal  effect  of  the  instrument  So  a  hill 
of  exchange  or  a  promivory  note,  expressed  to  be  payable  to  the  order  of  A.,  may  be  described 
io  pleading  as  a  bill  or  note  payable  to  A.  hinueJf, 

(c)  The  last  clause  was  rejected  because  repugpnant  to  the  complete  obligation  already  con- 
tracted. In  the  principal  case  the  court  seems  to  have  considered  the  words  by  which  payment 
is  directed  to  be  made  in  the  alternative,  aa  void  for  repugnancy ;  since  otherwise  the  declaration 
woold  have  been  bad  after  the  alternative  had  appeared  upon  oyer,  for  not  showing  non-payment 
to  any  treascrer. 
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A.  enten  the  service  of  B.  under  a  written  agreement,  as  foUowa : — "  I  agree  to  reeei^  yoa  ss 
clerk  in  my  establishmentf  in  consideration  of  your  paying  me  a  premium  of  300/.,  and  to  pay 
you  a  salary  at  the  folloicin^  rates,  viz.,  for  the  first  year,  70L :  for  the  second,  902.;  for  thi 
third,  1102.;  for  the  fourth,  1302.;  and  150/.  for  the  fifth  and  following  years  that  you  mar 
remain  in  my  employment ;" 

Heldf  that  the  agreement  was  one  that  by  the  statute  of  frauds  was  required  to  be  in  writing . 
that,  there  being  a  precise  stipulation  for  yearly  payments,  evidence  was  not  admissihle  to 
show  that  at  or  after  the  time  the  letter  containing  it  was  sent  by  B.  to  A.,  it  was  verbaR^ 
agreed  that  the  salary  should  be  paid  quarterly ;  and  that  the  fact  of  the  payments  having 
usually  been  made  quarterly,  did  not  vary  the  rights  of  the  parties  under  the  agreement. 

AssxTMPSiT  for  wages  and  salary  due  to  the  plaintiff  as  clerk  to  the 
defendant.     Plea,  non  assumpsit. 

At  the  trial  befqre  Coltman,  J.,  at  the  sittings  in  Middlesex  after 
Michaelmas  term  last,  it  appeared  that  the  plaintiff  entered  into  the  ser- 
vice of  the  defendant  as  clerk  or  book-keeper,  under  a  memorandum  of 
agreement  bearing  date  the  2d  of  May,  1842,  signed  by  the  defendant, 
end  addressed  to  the  plaintiff,  of  which  the  following  is  a  copy : — 

<cl  agree  to  receive  you  as  clerk  or  book-keeper  in  my  establishment, 
in  consideration  of  your  paying  me  a  premium  of  300/.,  and  to  pay  you 
a  salary  at  the  following  rates  ^  viz.,  for  the  first  year,  70/. ;  for  the  second, 
90/. ;  for  the  third,  110/. ;  for  the  fourth,  130/. ;  and  150/.  for  the  fifth 
and  following  years  that  you  may  remain  in  my  employment ;  and  I  also 
agree,  in  case  of  the  death  of  either  of  us,  to  return  150/." 

The  action  was  brought  to  recover  half  a  year's  salary  at  the  rate  of 
130/.  per  annum. 

On  the  part  of  the  plaintiff,  it  was  proposed,  upon  the  authority  of 
Ridgway  v.  The  Hungerford  Market  Company y  3  Ad.  &  £.  171,  4  N.  & 
M.  797,  to  call  a  witness  to  prove,  that,  at  or  about  the  time  the  agree- 
^8361  ^^^^  ^^^  entered  into,  it  was  verbally  *arranged  between  the 
plaintiff  and  defendant  that  the  salary  should  be  paid  quarterly^ 
^nd  that,  in  consequence,  the  payments  had  in  fact  usually  been  quarterly 
payments. 

On  the  part  of  the  defendant,  it  was  insisted,  that,  under  this  agree- 
ment, the  salary  was  payable  yearly^  and  not  otherwise,  and  consequently 
that  this  action  was  not  maintainable. 

The  learned  judge  thereupon  nonsuited  the  plaintiff,  reserving  to  him 
leave  to  move  to  enter  a  verdict  for  46/.,  the  amount  of  half  a  year's 
salary,  afler  allowing  for  certain  payments  made  by  the  defendant  on  the 
plaintiff's  account,  if  the  court  should  be  of  opinion  that  parol  evidence, 
or  the  acts  of  the  defendant,  were  admissible  to  explain  the  written 
contract. 

Talfourdj  Serjt.,  in  Hilary  term  last,  obtained  a  rule  nisi  accordingly. 
He  cited  Thomas  v.  Williams,  1  Ad.  &  £.  685,  3  N.  &  M.  545,  and 
Ridgway  v.  Tlie  Hunger/brd  Market  Company, 
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BykSj  Serjt.,  now  showed  cause.  Parol  evidence  of  what  took  place 
before,  or  at  the  time,  or  after  the  execution  of  the  written  contract,  was  alto- 
gether inadmissible  for  the  purpose  of  varying  its  express  terms.  Where 
the  agreement  is  to  pay  so  much  a  year,  whether  it  be  for  rent  or  for  ser- 
vices, nothing  becomes  due  until  the  end  of  the  year.  In  Bacon's  Abridg- 
ment, Rent  J  (F,)  it  is  said :  <<  A  lease  reserving  rent  pro  quolibet  anno^  is  all 
one  as  if  it  had  been  made  payable  annually,  and  then  it  is  paid  at  the  end 
of  every  year,  (a)  A  rent,  generally  reserved,  is  payable  at  the  end  of  the 
year ;  (&)  but,  if  rent  be  reserved  annuatim  durante  termino  pradictoy  the 
iirst  payment  to  begin  two  years  *after,  this  controls  the  words  of  r#oo7 
reservation.(c)  So,  if  a  rent  is  made  payable  yearly  during  the 
time  the  lessee  shall  enjoy  the  land,  the  lessor  cannot  demand  this  rent 
half-yearly,  but  must  wait  to  the  end  of  the  year,  (d)  So,  in  Spain  v. 
..^motty  2  Stark.  N.  P.  C.  256,"  Lord  Ellenborough  says :  « If  the  con- 
trjict  be  for  a  year's  service,  the  year  must  be  completed,  before  the  ser- 
vant is  entitled  to  be  paid."  In  Turner  v.  Robinsony  5  B.  &  Ad.  789, 
2  N.  &  M.  829,  which  was  an  action  for  services,  the  contract  proved  was, 
that  the  plaintiff  was  to  have  wages  at  the  rate  of  801,  per  annum.  Be- 
fore the  expiration  of  a  year,  he  was  dismissed  for  misconduct.  Parke, 
B.,  said :  '<  The  primd/ade  presumption  was,  that  the  plaintiff  was  hired 
for  a  year :  and  there  was  nothing  to  rebut  that  presumption :  and,  having 
violated  his  duty  before  the  year  expired,  so  as  to  prevent  the  defendants 
from  having  his  services  for  the  whole  year,  he  cannot  recover  wages  pro 
Yo/d."  In  Thomas  v.  WUliam^y  the  contract  was  dissolved  by  mutual 
consent  within  the  year.  This  clearly  was  a  contract  that  was  required 
by  the  statute  of  frauds  to  be  in  writing :  Snelling  v.  J^rd  Huntingfieldy 
1  C,  M.  &  R.  20, 4  Tyrwh.  606.  It  was  subject  to  no  contingency,  such 
as  was  held  in  the  recent  case  of  Souch  v.  Strawhridgey  ante,  p.  808,  suf- 
ficient to  take  the  case  out  of  the  statute.  Parol  evidence  clearly  was 
not  admissible  to  control  or  vary  the  terms  of  the  written  contract :  Goss 
V.  Lord  Migenty  5  B.  &  Ad.  58,  2  N.  &  M.  28  ;  Marshall  v.  Lynny  6  M. 
&  W.  109.  In  the  latter  case,  Parke,  B.,  says:  *<Here,  there  was  an 
original  contract  in  writing  to  send  these  goods  by  the  first  vessel ;  an 
alteration  as  to  the  time  of  their  delivery  was  subsequently  made  by 
parol ;  and  the  point  to  be  decided  is,  'whether  such  an  alteration,  r«oqo 
by  parol,  of  the  written  contract,  can  be  binding.  It  appears  to  ^ 
me  th^t  it  cannot ;  and  that  the  same  rule  must  prevail  as  to  the  construc- 
tion of  the  seventeenth  section  of  the  statute  of  frauds,  which  has  already 
prevailed  as  to  the  construction  of  the  fourth  section.  The  decision  in 
Goss  V.  Lord  JVugenty  the  principle  of  which  I  have  no  doubt  is  perfectly 
correct,  has  clearly  established, — with  respect  to  the  case  of  a  contract 
relating  to  the  sale  of  an  interest  in  lands, — that,  if  the  written  contract 
be  varied,  and  a  new  contract,  as  to  any  of  its  terms,  substituted  in  the 

(a)  Citing  1  Lutw.  281  (6)  Citing  Latch,  264. 

(c)  Citing  3  BuUtr.  329.  (d)  Citing  Litt.Rep.  61 ;  HeUey,  53. 
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place  of  ity  that  new  contract  cannot  be  enforced  in  law,  unless  it  also  be 
in  writing.  The  question  is,  whether  the  same  reasoning  does  not  apph 
to  a  contract  for  the  sale  of  goods,  under  the  seventeenth  section.  It 
appears  to  me  that  no  distinction  can  be  made."  Neither  can  the  con- 
tract be  varied  by  the  subsequent  acts,  or  course  of  dealing,  of  the  partief. 
And  the  same  rule  obtains  whether  the  contract  is  under  seal  or  not: 
Clifton  V.  Wdmesleyy  6  T.  R.  564.  It  was  there  held  that  the  lessee  d 
a  coal-mine,  who  covenants  to  pay  a  certain  share  of  all  such  sums  of 
money  as  the  coal  shall  sell  for  at  the  pit's  mouth,  is  not  liable,  under  thtt 
covenant,  to  pay  to  the  lessor  any  part  of  the  money  produced  by  sale  cf 
the  coals  elsewhere  than  at  the  pit's  mouth ;  and  that  evidence  of  tb< 
lessee's  having  accounted  with  the  lessor,  and  paid  him  the  share  of  mone; 
produced  by  the  sale  of  coal  elsewhere,  was  not  admissible  to  explain  tk 
intention  of  the  parties.  Grose,  J.,  there  said:  « The  court  caniot 
declare  that  the  coal  was  sold  at  the  pit's  mouth,  which  is  expressly  stated 
to  be  sold  elsewhere.  Whatever  the  meaning  of  the  parties  might  bie 
been,  we  can  only  look  for  it  in  the  covenant ;  and  in  that  they  baT> 
*R^91  ^^pr^s^^  themselves  precisely  and  unambiguously ;  *and  there- 
,  fore  we  cannot  receive  extraneous  evidence  in  explanation  of  it.' 
This  question  did  not  distinctly  present  itself  for  decision  in  Bidgway  t. 
Tke  Hungerford  Market  Company:  the  rule  for  a  nonsuit  was  made  abso- 
lute, on  the  ground  that  the  plaintiff  was  properly  dismissed  from  the  ser- 
vice of  the  company. 

Talfourdy  Serjt.,  (with  whom  was  G.  ^tkinsony)  in  support  of  the  rule. 
There  is  nothing  in  the  language  of  the  contract  that  necessarily  leads  to 
the  inference  that  the  plaintiff  was  to  receive  the  stipulated  salary  only 
once  a  year.     [Cresswell,  J.    Taking  the  agreement  per  se^  when  had 
the  plaintiff  a  right  to  demand  salary  ?    Could  he  claim  to  be  paid  at  the 
end  of  each  day  or  week  ?]    The  argument  certainly  must  go  that  length; 
otherwise,  nothing  would  become  due  until  the  end  of  the  five  years.    If 
the  times  of  payment  be  left  uncertain,  it  is  clearly  competent  to  the  par- 
ties to  make  a  collateral  agreement  by  parol  to  ascertain  them.    [Colt- 
man,  J.     Then  the  difficulty  arising  from  the  statute  of  frauds  presents 
itself;  there  is  a  material  part  of  the  contract  that  is  not  evidenced  hj 
writing.]    The  case  of  Ridgway  v.  TTie  Hungerford  Market  Company  iS 
strictly  analogous.     It  was  there  held,  that,  after  a  general  hiring  at  a 
yearly  salary,  payment  and  acceptance  of  the  salary  by  quarterly  pay- 
ments is  evidence  of  a  subsequent  contract  to  pay  and  receive  quarterly. 
The  plaintiff  there  was  hired  by  the  company  as  clerk  «  at  a  salary  ot 
200/.  a  year,"  by  a  resolution  of  the  directors  present  at  a  meeting,  which 
resolution  was  entered  in  the  minute-book.     The  resolution  was  silent  as 
to  the  time  at  which  the  salary  was  to  be  paid  ;  but  proof  was  given  that 
it  kad  always  been  paid  quarterly.     Lord  Denman,  upon  a  motion  for 
a  nonsuit  on  the  ground,  amongst  others,  that  there  was  a  variance  between 
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the  proof  and  the  contract  laid  in  the  declaration,  said :  « It  *was  r«Q4o 
consistent  with  the  minute  of  the  appointment  of  the  plaintiff  as 
clerk  to  the  company  at  an  annual  salary,  that  he  might  have  subsequently 
insisted  on  quarterly  payments,  and  that  the  directors  might  have  agreed 
to  that  mode  of  payment.''  And  Patteson,  J.,  said:  « Taking  the 
whole  of  the  evidence,  it  is  clear  there  was  a  contract  with  the  plaintiff 
for  a  salary  of  5^/.  a  year,  payable  quarterly. ^^  It  is  true  there  was  no 
absolute  decision  upon  the  point  in  this  case ;  but  the  inclination  of  the 
court  was  very  distinctly  expressed.  Here,  the  parol  evidence  was  not 
offered  for  the  purpose  of  adding  to,  or  varying,  the  terms  of  the  written 
contract.  The  cases  as  to  rent  can  have  no  application  to  a  contract  for 
personal  services.  [Cbesswell,  J.  If  the  time  of  payment  be  a  mate- 
rial part  of  the  contract,  then,  inasmuch  as  the  contract  was  one  that  was 
required  by  the  statute  of  frauds  to  be  in  writing,  and  the  whole  agree- 
ment is  not  in  writing,  the  plaintiff  cannot  sue  upon  it.]  If  there  is  no 
binding  contract,  the  plaintiff  is  entitled  to  recover  upon  a  quantum  meruit. 

TiNDAL,  C.  J.  This  appears  to  me  to  be  a  contract  within  the  statute 
of  frauds :  it  was  not  to  be  performed  within  a  year.  The  services  were 
r^idered  by  the  plaintiff  under  this  contract,  and  no  other.  Looking  at 
its  terms,  it  appears  to  me  that  the  salary  thereby  agreed  to  be  paid,  was 
payable  at  the  end  of  every  year,  and  not  otherwise.  This  agreement 
must  receive  the  same  construction  as  would  be  put  upon  a  lease  reserving 
rent  payable  yearly.  The  question,  therefore,  is,  whether  we  can  supply 
an  allied  defect  in  the  contract  by  parol  evidence  of  a  contemporaneous 
t>r  subsequent  agreement  for  the  payment  of  the  salary  quarterly.  I  think 
that  would  be  a  direct  violation  of  the  statute.  The  plaintiff  then  desires 
it  to  be  inferred  from  the  subsequent  acts  of  the  parties,  that  the  agree- 
ment was  for  quarterly  'payments.  Goss  v.  Lord  JVugent  is  a  r*QAi 
distinct  authority  to  show  that  a  written  contract  cannot  be  so  ^ 
varied.  Bidgioay  v.  The  Hungerford  Market  Company  was  decided 
upon  a  totaUy  different  ground. 

CoLTMAN,  J.  It  is  clear  that  parol  evidence  was  not  admissible  in  this 
case  to  vary  the  terms  of  the  written  contract :  and  the  subsequent  acts 
of  the  parties  stand  upon  the  same  footing.  An  agreement  of  this  nature 
must  be  wholly  in  writing. 

Cresswell,  J.  I  am  of  the  same  opinion.  This  is  a  case  in  which 
the  statute  of  frauds  requires  the  contract  to  be  in  writing:  and  I  think 
all  the  material  parts  of  this  contract  were  in  writing :  it  contained  quite 
enough  to  show  what  the  parties  respectively  bound  themselves  to  do. 
Tlie  defendant  engaged  to  pay  the  plaintiff  the  stipulated  amount  of 
salary  at  the  end  of  each  year,  and  not  at  any  intervening  periods.  And 
I  am  clearly  of  opinion  that  no  parol  evidence  was  admissible  to  vary  the 
contract. 

.    Erle,  J.    I  am  of  the  same  opinion,  on  the  ground  that  the  contract 
was  one  which,  by  the  statute  of  frauds,  is  required  to  be  in  writing. 
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The  defendant  was  bound  to  keep  the  plaintiflfin  his  service  for  the  space 
of  five  years  at  the  least.  If  parol  evidence  was  not  admissible  to  explain, 
or  vary,  the  terms  of  the  written  contract,  the  salary  clearly  was  payable 
yearly.  The  plaintiflT,  however,  insisted  that  he  was  at  liberty  to  show  a 
collateral  parol  agreement  for  quarterly  payments ;  or,  at  all  events,  that 
he  might  rely  upon  the  fact  of  the  salary  having  always  been  paid  quar- 
terly. The  terms  of  the  agreement  being  free  from  ambiguity,  I  think  i: 
was  not  competent  to  the  plaintiff  to  give  such  evidence.  The  distinctiofi 
•8421  ^^tween  the  present  case  and  Ridgway  *v.  The  Hungerfard  Mar- 
^  ket  Company  appears  to  me  to  be  this :  the  contract  there  was  not 
necessarily  one,  the  complete  performance  of  which  would  extend  beyond 
one  year ;  and  therefore  it  might  perhaps  be  varied  by  subsequent  acts  or 
conversations.  Rule  discharged. 


DOE  dem.  PHILLIPS  v.  ROLLINGS.    Jlpiil  25, 

A  Terdict  having  been  taken  for  the  plaintifl*,  subject  to  a  case  to  be  settled  by  a  barrister,  ind 
the  defendant  having  refused  to  procure  the  signature  of  a  serjeant  to  the  cmb  when  so  ie(- 
tied,  the  court  made  a  rule,  that  the  record  and  postea  should  be  delivered  bj  the  assodala 
to  the  plaintifl^  unless  the  defendant  should,  within  a  week,  cause  the  case  t>  be  signed. 

A  VERDICT  was  taken  for  the  plaintiflT^  subject  to  a  special  casei  to  be 
settled  by  a  barrister,  for  the  opinion  of  this  court ;  the  costs  of  the  cause 
and  of  the  reference  to  abide  the  event.  The  case  having  been  accord- 
ingly settled  by  the  referee,  the  defendant  refused  to  procure  the  slgna^ 
ture  thereto  of  a  serjeant  on  his  behalf. 

Channellf  Serjt.,  now  moved  for  a  rule  calling  upon  the  defendant  to 
show  cause  why  the  special  case  should  not  be  set  down  for  argument 
without  such  signature.  He  referred  to  Mostyny.  Champneys^  1  Scott, 57, 
where  this  court  refused  to  allow  an  unsigned  case  from  the  Master  of  the 
Rolls  to  be  set  down  for  argument :  but  he  submitted  that  this  being 
somewhat  in  the  nature  of  an  award,  did  not  fall  precisely  within  the 
same  consideration. 

Sir  T.  WUdef  Serjt.,  amicus  curia^  suggested  that  the  proper  course 

would  be,  to  direct  the  associate  to  deliver  the  postea  to  the  lessor  of  the 

plaintiflT,  and  allow  him  to  sign  judgment,  unless  the  defendant,  within  a 

*8431     *S^^^^  ^i™^'  conformed  to  the  order  of  nisi  prius.   He  referred  to 

■*    Jackson  v.  H(Ul,  8  Taunt.  421. (a) 

Cresswell,  J.  If  that  course  be  adopted,  it  may  be  doubtful  whether 
the  plaintiflTcan  obtain  the  costs  occasioned  by  the  reference  to  the  barris- 
ter to  settle  the  case.  The  order  gives  him  no  power  to  determine  the 
cause :  the  determination  of  the  cause  would  depend  upon  our  judgment 
on  the  case. 

(a)  Vide  8.  C.  2  J.  B.  MoOre,  478.  And  see  Blanchenaif  ▼.  Vandenbtrgh,  3  J.  B. 
Moore,  643. 
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TnTDAL,  C.  J.  Let  tbe  rule  go  in  the  terms  suggested  by  my  brother 
WUde,  The  costs  of  the  reference  may  be  made  the  subjects  of  a  special 
direction  to  the  master  hereafter. 

A  rule  was  ultimately  granted  in  the  following  terms : — to  show  cause 
**  why  the  associate  should  not  be  at  liberty  to  deliver  to  the  lessor  of  the 
piaintifT,  or  his  attorney,  the  record  and  postea  in  this  cause,  and  that  the 
lessor  of  the  plaintiff  be  at  liberty  to  sign  and  enter  up  final  judgment 
thereon,  unless  the  defendant  shall,  within  a  week,  procure  the  signature 
of  a  Serjeant  on  his  behalf  to  the  said  special  case."(a) 

(a)  The  case  was  duly  signed  within  the  time  prescribed  by  the  rule,  and  was  argued :  oa 
the  15th  of  February,  1847,  the  court  gave  judgment  for  the  piaintifil    Vide  post,  vol.  lit 
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and  Another,    ^pril  25. 

SembU,  that  a  defendant  is  not  entiUed  to  judgment  as  in  case  of  a  nonsuit  where  the  plaintiff 

has  allowed  two  assizes  to  elapse  without  proceeding  to  trial  after  issue  joined  on  a  feigned 

issue  under  the  tithe-commutation  act,  6  &  7  W.  4,  c.  71,  s.  46 ;  but  should  move,  for  the 

costs  of  the  action,  under  that  section. 
The  discretion  as  to  allowing  costs  in  such  a  case  is  to  be  exercised  in  accordance  with  the 

general  rule  which  gives  costs  to  the  successful  party,  unless  there  be  special  circumstances 

to  justify  a  departure  from  such  general  rule. 
Where,  therefore,  the  plaintiff  declined  to  proceed  to  trial,  because  a  decision  of  the  court  had 

so  narrowed  the  issue  as  to  render  it  inexpedient  for  him  to  incur  the  expense  of  a  trial : — 

fftUf  that  the  defendants  were  entitled  to  their  costs. 

On  the  16tb  of  August,  1844,  the  plaintifiT  commenced  an  action  under 
the  46th  section  of  the  tithe-commutation  act,  6  &  7  W.  4,  c.  71,  by  way 
of  appeal  against  tbe  award  of  an  assistant  tithe-commissioner,  dated  the 
20th  of  May,  1844.  An  appearance  was  entered  on  the  part  of  the  de- 
fendants on  the  28th  of  August,  and  a  feigned  issue  delivered,  in  which 
the  venue  was  laid  in  the  county  of  Stafford. 

Talfourdy  Serjt.,  for  the  defendants,  in  Michaelmas  term  last — upon  ain 
affidavit  that  two  assizes  had  elapsed  since  the  commencement  of  the 
action,  that  no  application  had  been  made  to  the  court  or  a  judge  to 
extend  the  time  for  going  to  trial,(i)  and  that  the  plaintiff  had  *not  r«045 
proceeded  to  the  trial  of  the  cause — obtained  a  rule  nisi  forjudge  ^ 
ment  as  in  case  of  a  nonsuit. 

(6)  The  46th  section  of  the  6  dc  7  W.  4,  c  71,  enacts  «that  any  person  claiming  to  be  in- 
terested in  any  lands,  or  in  the  tithes  thereof,  who  shall  be  dissatisfied  with  any  such  decision 
of  the  commissioners' or  assistant  commissioner,  (under  s.  45,)  may,  if  the  yearly  value  of  the 
payment  to  be  made  or  withholden  according  to  such  decision  shall  exceed  the  sum  of  20/^ 
cause  an  action  to  be  brought  in  any  of  his  majesty's  courts  of  law  at  Westminster,  against 
the  person  in  whose  favour  such  decision  shall  have  been  made,  within  three  calendar  months 
next  after  such  decision  shall  have  been  notified  in  writing,  in  such  manner  as  the  commis- 
sioners or  assistant  commissioner  shall  direct,  to  the  parties  interested  therein,  or  to  their  known 
agents,  in  which  action  the  plaintiff  shall  deliver  a  feigned  issue,  whereby  such  disputed  right 
may  be  tried,  and  shall  proceed  to  a  trial  at  law  of  such  issue  at  the  sittings  after  the  term,  or 
At  the  assixes.  then  next,  or  next  but  one,  after  such  action  shall  have  been  commenced,  to  be 
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Chdimdlj  Seqt.,  in  Hilary  term  last,  showed  cause.  This  applicafion 
is  not  warranted  by  the  statute.  In  Wick  v.  CoUotiy  1  D.  &  L.  227,  it 
was  held  by  Wightman,  J.,  that  a  feigned  issue  under  this  statute  is  not 
within  the  same  rules  of  practice  as  actions  at  law ;  and  therefore,  when 
the  plaintiff  &ils  to  proceed  promptly  to  trial  on  such  an  issue,  the  Ae- 
fendant  cannot  obtain  judgment  as  in  case  of  a  nonsuit,  but  must  make 
the  delay  of  the  plaintiff  the  subject  of  a  special  application  to  the  court 
The  defendants  should  have  applied  to  the  court  for  costs ;  as  was  done 
in  Barker  v.  JKrcA,  6  M.  &  G.  307,  7  Scott,  N.  R.  397 ,(a)  the  statute 
having  placed  the  costs  in  their  discretion.(i)  In  Sandys  v.  The  Mayor^ 
tfc.  ofBeoerkyy  12  M.  &  W.  568,  the  court  of  Exchequer  is  said  to  have 
held  that  a  defendant  is  entitled  to  judgment  as  in  case  of  a  nonsuit, 
^QAc-i  ^here  the  plaintiff  has  allowed  two  assizes  to  elapse  *withoat 
proceeding  to  trial  after  issue  joined  on  a  feigned  issue  joined 
under  this  act.  But  the  language  of  the  court  would  rather  lead  to  the 
conclusion  that  the  rule  was  not  made  absolute  in  that  form :  for,  Parke,  B., 
says  :  <«  It  is  clear  that  two  assizes  have  passed  since  the  commencement 
of  the  action,  so  as  to  bring  the  case  within,  the  statute  as  regards  the 
costs.  We  will,  therefore,  make  an  order  to  that  effect,  otherwise  it  will 
be  supposed  that  toe  have  declined  to  aUow  any  costs.^^^c)  And  it  is  to 
be  observed  that  the  case  of  Wick  v.  Cotton  was  not  adverted  to. 

Talfourdf  Seijt.,  contra.  The  rule  was  moved  in  its  present  form,  be- 
cause it  was  thought  there  might  be  a  difficulty  in  applying  for  costs  until 
the  issue  had  been  finally  disposed  of. 

.  Maule,  J.  In  the  case  of  Sandys  v.  T/ie  Mayor^  ^c.  o/  Beverley^  the 
court  of  Exchequer  seem  to  have  thought  that  Oie  statute  14  G.  2,  c.  17, 
is  repealed  as  to  costs  by  this  act. 

The  rule  was  enlarged  by  consent,  upon  an  understanding  that  it  should 
come  on  as  if  it  were  a  rule  for  costs  of  the  action ;  either  party  to  be  at 
liberty  to  file  additional  affidavits. 

Channellf  Serjt.,  now  showed  cause,  upon  an  affidavit  stating,  amongst 
other  things,  that,  «  after  the  decision  of  this  court  against  the  plaintiff's 
right  of  appeal  with  regard  to  the  questions  raised  by  the  issues  as  to  the 

holden  for  the  county  within  which  such  lands,  or  the  preater  part  thereof,  are  ntuated,  with 
liberty,  nevertheleM,  for  the  court  in  which  the  same  shall  have  been  commenced,  or  any  judge 
of  his  majesty's  courts  of  law  at  Westminster,  to  extend  the  time  for  going  to  trial  tfaeron,  er 
to  direct  the  trial  to  be  had  in  another  county,  if  it  shall  seem  fit  to  such  court  or  judge  so 
to  do." 

(a)  And  see  Croughton  y.  Blake,  12  M.  &  W.  205. 

(6)  Section  46  provides,  « that  the  costs  of  every  such  action,  or  of  stating  such  ease  and 
obtaining  a  decision  thereon,  shall  be  in  the  discretion  of  the  court  in  or  by  which  the  same 
shall  be  decided,  which  may  order  the  same  to  be  tated  by  the  proper  officer  of  the  court; 
and  the  like  execution  may  be  had  for  the  same  as  if  such  costs  had  been  obtained  upon  a 
judgment  of  record  of  the  said  court*' 

(c)  Upon  inspecting  the  book  at  the  Exchequer  Rule  Office,  the  rule  given  out  is  found  to 
have  been  the  ordinary  printed  form  of  a  rule  absolute  for  judgment  as  in  case  of  a  nonsuit, 
with  the  addition  of  these  words  at  the  end — "And  it  is  further  ordered  that  the  said  plaiotilf 
do  pay  to  the  said  defendants  their  costs  of  the  action,  to  be  taxed  by  the  master." 
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*hay  inoduses,(a)  upon  a  careful  consideration  of  the  ca^e  in  all  r^oAj 
its  bearings,  and  particularly  looking  to  the  reduced  nature  of  the  '- 
appeal  against  the  decision  of  the  said  assistant  tithe-commissioner,  and 
the  comparative  smallness  of  the  value  of  the  payment  to  be  made,  should 
the  plaintiff  succeed,  and  the  amount  of  costs  should  he  fail,  the  plaintiff, 
by  the  advice  of  his  attorney,  forbore  to  give  notice  of  trial,  and  suffered 
the  day  to  ga  by  without  giving  such  BOtice  of  trial,  and  thereby  aban-* 
doned  his  intention  of  appealing  against  the  said  decision."  The  costs 
being,  by  the  express  provision  of  the  act,  in  the  discretion  of  the  court, 
the  only  question  is  whether  or  not  this  is  a  case  in  which,  regard  being 
had  to  all  its  circumstances,  costs  ought  to  be  imposed  upon  the  rector. 
In  Barker  v.  Birch,  6  M.  &  G.  306,  7  Scott,  N.  R.  397,  and  Croughttm 
V.  Blake  J  12  M.  &  W.  205,  the  issues  had  been  tried.  When  this  case 
came  before  the  court  upon  a  rule  calling  on  the  defendant  to  accept  the 
issue  as  originally  framed,(a)  though  the  court  decided  substantially 
against  the  rector,  yet  they  did  not  think  it  a  case  for  costs.  That  deci- 
sion having  induced  him  to  forbear  to  proceed  to  trial,  the  case  can  hardly 
be  looked  upon  as  one  that  ought  to  be  governed  by  the  ordinary  rule 
with  regard  to  costs. 

Talfourdj  Serjt.,  in  support  of  the  rule.  There  is  nothing  in  this  case 
to  take  it  out  of  the  ordinary  rule  by  which  a  judicial  discretion  ought  to 
be  regulated  in  a  matter  of  this  kind.  The  plaintiff  in  the  issue  has 
^declined  to  proceed  to  trial :  what  may  be  his  motives  for  abstain-  r*040 
ing  from  proceeding,  is  nothing  to  the  defendants.  The  plaintiff,  *• 
or  bis  attorney,  does  not  now  allege  that  he  ever  had  any  ground  for  pro- 
ceeding at  all.  [TiNDAL,  C.  J.  What  does  the  statute  mean  by  giving 
the  court  a  discretion  ?]  Under  the  interpleader  act,  the  costs  are  in  the 
discretion  of  the  court  or  judge ;  but  the  courts  uniformly  award  costs  to 
the  successful  party.  There  is  no  reason  why  one  man  should  try  his 
right  at  another's  cost.  In  Earl  FUzwilliam  v.  Maxwell,  7  Taunt.  31, 
2  Marsh.  355,  it  was  held  that  the  plaintiff  was  entitled  to  enter  up  judg- 
ment (i)  on  a  feigned  issue  under  an  enclosure  act,  as  in  other  actions  of 
assumpsit,  and  that  no  special  directions  having  been  given  as  to  costs, 
they  were  to  abide  the  event,  under  the  statute  of  Gloucester,  Barker  v. 
Birch  is  a  distinct  authority  that  the  discretion  given  to  the  court  under 
this  act  is  to  be  exercised  in  accordance  with  the  general  rule  which 
gives  costs  to  the  successful  party,  unless  there  be.  special  circumstances 
to  justify  a  departure  from  such  general  rule.  That  case  is  infinitely 
stronger  than  this.     The  defendant  there  had  bought  certain  lands  in 

(a)  Vide  ant^  voL  i.  p.  663.  The  eowrt  there  held,  that,  where,  in  proceedinge  before  a 
ti*he-eorouiiHioner  under  the  45th  section  of  the  6  dc  7  W.  4,  c»71,  eeverel  moduaes  are  aet 
ap  in  respect  of  distinct  (arms,  and  the  annual  value  of  the  payment  to  be  made  in  respect  of 
each  farm  is  less  than  20/.,  his  deciston  is  final,  notwithstanding  the  whole  is  in  the  handa  of 
the  same  proprietorr  and  the  aggregate  yearly  Taloe  exceeds  20L 

And  »tee  Maithewt  ▼.  Leapingwell,  post,  vol.  iiL 

(6)  As  to  entering  up  judgment  upon  verdicts  on  feigned  issues,  see  poat^  856. 
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Norfolk,  which,  in  the  conditions  of  sale,  were  described  as  tithe-free,  or 
subject  to  a  modus,  or  customary  payment,  not  exceeding  10«.,  in  lieu 
of  tithes :  the  plaintiff  purchased  the  advowson  of  the  same  parish  at  the 
same  sale.  The  defendant,  in  1840,  made  a  claim  before  an  assistant 
tithe-commissioner,  setting  up  a  modus  of  6s.  8d,j  which  he  failed  to  es- 
tablish :  he  afterwards  (pending  an  action  under  s.  46)  preferred  a  second 
claim,  setting  up  a  modus  of  6s, :  the  plaintiff  thereupon  made  an  appli- 
cation to  the  court  of  Exchequer  for  a  prohibition  to  prevent  the  com- 
*R491  B^i^^o'^^r  f^^^  proceeding  to  award  on  *this  second  claim :  in 
which  application  he  was  ultimately  defeated.  In  the  meantime,  the 
assistant  tithe-commissioner  made  an  award  (upon  an  ex  parte  hearing) 
affirming  the  modus  of  6s, ;  whereupon  the  plaintiff  brought  an  action  by 
way  of  appeal.  The  defendant  having  obtained  a  verdict,  the  majority 
of  the  court  held  that  there  was  nothing  in  the  circumstances  to  prevent 
the  application  of  the  general  rule  as  to  costs. 

TiNDAL,  C.  J.  I  cannot  help  thinking  that  the  general  words  of  the 
forty-sixth  section  give  to  the  court  a  wider  discretion  than  the  mere  event 
of  the  suit.  The  act  alters  the  whole  constitution  of  the  law  of  tithes, 
and  puts  the  rights  of  the  clergy  upon  an  entirely  new  footing.  Still,  I 
think  the  party  who  seeks  to  be  relieved  from  the  payment  of  costs,  is 
bound  to  show,  affirmatively,  circumstances  to  vary  the  case  from  the  ordi- 
nary rule.  Nothing  has  been  suggested  to  satisfy  us  that  the  ordinary 
rule  as  to  costs  should  not  prevail  in  this  case,  and,  therefore,  I  think  the 
defendants  are  entitled  to  their  costs. 

CoLTMAN,  J.  The  plaintiff  should  have  determined  upon  his  coarse 
immediately  after  the  decision  of  the  court. 

The  rest  of  the  court  concurred. 

Rule  absolute  <<  that  the  plaintiff  do  and  shall  pay  to  the  defend- 
ants, or  their  attorney,  their  costs  of  this  action,  pursuant  to  the 
statute  6  &  7  W.  4,  c.  71,  to  be  taxed,"  &c. 
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A  written  authority  in  the  following  termi,  « I  authorize  you  to  endorse  my  name  to  thne 

seTenil  bills  of  exchange  now  in  your  possession/'  (describing  them,)  was  keid  to  oe  a  Utter 

or  power  of  attorney,  requiring  a  30f.  stamp  under  55  G.  3,  c  184. 
80|  although  it  goes  on  to  say  «  and  which  endorsement  I  undertake  shall  be  binding  upoD  me; 

and  I  undertake  to  pay  you  the  amount  of  the  several  bills  as  they  reflectively  become  due, 

should  they  not  be  duly  honoured  when  mature." 

Assumpsit  on  a  bill  of  exchange,  by  endorsee  against  acceptor.  The 
declaration  stated,  that  one  Newman  drew  the  bill  upon  the  defendant, 
who  accepted  the  same,  and  that  Newman  endorsed  to  one  Harrison,  Har* 
rison  to  one  Herbert,  and  Herbert  to  the  plaintiff. 

Plea,  amongst  others,  that  Harrison  did  not  endorse  the  bill  modo  el 
forma  ;  whereupon  issue  was  joined. 


2  Manning,  Granger,  &  Scott.  850 

At  the  trial,  before  Coltman,  J.,  at  the  sittings  in  Middlesex  after  last 
Michaelmas  term,  it  appeared  that  the  bill  had  been  endorsed  by  Herbert, 
in  the  name  of  Harrison,  under  the  following  authority  signed  by  Harri- 
son, and  which  at  the  time  it  was  offered  in  evidence  was  stamped  with  a 
2s.  6d.  agreement  stamp : — 

«<  I  do  hereby  authorize  you  to  endorse,  or  cause  to  be  endorsed,  my 
name  to  three  several  bills  of  exchange  now  in  your  possession — Mr.  Pat- 
ten's account,  35/.  16s.  9d.y  Mr.  Edwards's  do.  180/.,  and  Mr.  Hemmett's 
do.  250/. — and  which  endorsements  I  do  hereby  undertake  shall  be  bind- 
ing upon  me ;  and  I  do  further  undertake  to  pay  you  the  amount  of  the 
several  bills  as  they  respectively  become  due,  should  they  not  be  duly 
honoured  when  mature." 

On  the  part  of  the  defendant,  it  was  objected  that  this  was  a  « letter,  or 
power,  of  attorney,"  within  the  general  stamp  act,  55  G.  3,  c.  184,  sched. 
Part  I.,  or  a  «  deed  or  other  instrument  of  procuration,"  and  liable,  in  either 
case,  to  a  duty  of  1/.  10s. 

The  learned  judge  took  a  note  of  the  objection,  and  received  the  docu- 
ment.    The  jury  having  returned  a  verdict  for  the  plaintiff, 

*Dotoling^  Serjt.,  in  Hilary  term,  obtained  a  rule  nisi  for  a  new  .  p«qei 
trial,  on  the  ground  that  this  evidence  was  improperly  received.     ^ 
He  referred  to  the  Queen  v.  Kelk,  12  Ad.  &  E.  559,  4  P.  &  D.  185. 

ByleSf  Serjt.,  (with  whom  was  F,  V.  iee,)  now  showed  cause.  The  first 
part  of  the  schedule  to  the  act  contains  three  descriptions  of  letters  or 
powers  of  attorney  upon  which  stamp-duty  is  imposed :  "  Letter  or  power 
of  attorney  made  by  any  petty  officer,  seaman,  marine,  or  soldier  serving 
as  a  marine,  or  by  the  executors  or  administrators  of  any  such  person, 
for  receiving  prize  money,  1«."  "And  for  receiving  wages,  1/.:"  "Let- 
ter of  attorney  for  the  sale,  transfer,  acceptance,  or  receipt  of  dividends 
of  any  of  the  government  or  parliamentary  stocks  or  funds,  1/.  lO^. :" 
"  Letter  or  power  of  attorney  of  any  other  kind,  or  commission  or  fac- 
tory in  the  nature  thereof,  1/.  10*."  This  latter  provision  seems  to  have 
reference  to  the  Scottish  law :  see  Bell's  Principles  of  the  Law  of  Scot- 
land, 4th  edit.  p.  80,  §  219,  et  seq, ;  it  supposes  some  formal  kind  of 
instrument.  The  document  in  question  is  not  of  that  nature,  or  within 
the  ordinary  meaning  of  a  letter  of  attorney :  and  the  court  will  not  strain 
the  words  of  the  act  to  bring  a  case  within  it.  In  Warririgton  v.  Furbor^ 
8  East,  242,  Lord  Ellenborough  says :  « I  think  that,  where  the  subject 
is  to  be  charged  with  a  duty,  the  cases  in  which  it  is  to  attach  ought  to 
be  fairly  marked  out ;  and  we  should  give  a  liberal  construction  to  words 
of  exception,  confining  the  operation  of  the  duty."  And  in  Tomkins  v. 
^shbyy  6  B.  &  C.  541,  9  D.  &  R.  543,  Lord  Tenterden,  adopting  the 
same  view,  says :  "  Acts  of  parliament  imposing  duties  are  so  to  be  con- 
strued as  not  to  make  any  instruments  liable  to  them,  unless  r«Qi^Q 
*ma'»ifc8tly  within  the  intention  of  the  legislature.     This  point 
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was  expressly  decided  by  Lord  Tenterden,  in  Case  v.  Barnard^  {a)  where 
that  very  learned  judge  ruled  that  a  paper  authorizing  A.  to  sell  certain 
property,  and  thereout  pay  rent  and  expenses,  and  his  own  commission^ 
signed  by  B.,  did  not  require  any  stamp.  The  question  whether  a  proxy, 
a  form  of  which  was  given  by  a  local  act,  required  a  stamp,  was  discussed 
in  the  case  of  T%e  Monmouthshire  Canal  Company  v.  Kendall^  4  B.  &  Aid. 
453,(6)  but  ultimately  it  became  unnecessary  to  decide  it.  In  TTie  Queen  v. 
Kel/c,  12  A.  &  E.  559, 4  P.  &  D.  185,  by  a  local  act,  41 G.  3,  c.  cxxxvi.,  com- 
missioners for  executing  the  act  were  to  be  nominated  and  appointed  by 
the  proprietors  of  lands  to  which  the  statute  related  ;  and  persons  autho- 
rized and  empowered  by  note  in  writing,  signed  by  proprietors,  might  act 
in  the  nomination  and  appointment  on  behalf  of  such  proprietors.  Cer- 
tain proprietors  signed  a  note  in  writing,  stating  that  they  did,  <«  by  this 
note  in  writing,  under  our  hands,  and  in  pursuance  of  the  statute,"  &c., 
«  authorize  and  empower"  four  parties  named,  «and  anyone  of  them,  to 
act  for  us  in  the  nomination  and  appointment  of  a  special  commissioner." 
The  instrument  contained  no  direction  to  vote  for  any  particular  person. 
It  was  held  that  it  required  a  stamp,  by  the  statute  55  G.  3,  c.  184,  sched. 
Part  I.,  under  one  of  the  titles  Letter  or  Power  of  Attorney  ?iuA  Procuration: 
and  that,  for  want  of  the  stamp,  no  valid  vote  could  be  given  by  any  of  the 
parties  named  in  the  instrument.  Lord  Denman,  in  delivering  the  judg- 
ment of  the  court,  says :  <<  The  act  empowers  an  agent,  authorized  by  the 
proprietor  by  a  note  in  writing,  signed  by  him,  to  vote  :  the  stamp-act 
♦8531  '6^"^^®*  *^^  ^'1  letters  of  attorney,  and  every  *deed  or  other  instru- 
ment of  procuration,  should  be  stamped.  This  question  was  raised 
in  the  case  of  The  Monm^mthshire  Canal  Company  v.  Kendall^  but  was  not 
determined ;  the  court  holding  that  the  parties  were  not  at  liberty  to  dis- 
pute it  under  the  circumstances.  In  the  present  case,  the  party  is  clearly 
entitled  to  take  the  objection.  It  was  argued  that  no  stamp  was  neces- 
sary, because  the  authority  gave  no  direction  to  Mr.  Barnaby  (one  of  the 
parties  named,  by  whom  the  vote  in  question  was  given)  in  voting ;  but 
this  argument,  supposing  it  to  have  any  weight,  is  not  founded  in  fact; 
for,  on  referring  to  the  instrument,  we  find  no  restriction,  nor  does  it  state 
for  whom  Mr.  Barnaby  was  to  vote  :  it  simply  authorizes  him  to  act  for 
the  persons  signing  it,  in  the  nomination  and  appointment  of  a  commis- 
sioner. He  might  have  voted  for  any  candidate  he  chose.  As,  there- 
fore, Mr.  Barnaby  was,  by  the  instrument  in  question,  substituted  for  the 
proprietors  signing,  and  appointed  to  act  for  them,  we  do  not  see  how  it 
is  possible  to  deny  that  the  writing  by  which  he  was  so  appointed  h 
either  a  letter  of  attorney,  or  an  instrument  of  procuration  :  and,  however 
unwilling  to  yield  to  an  objection  of  the  sort,  we  feel  ourselves  bound  to 
hold  that  the  authority  was  bad,  and  the  vote  bad.*'  That  case  is  clearly 
distinguishable  from  the  present :  it  was  a  formal  instrument  substituting 

(a)  Guildlun,  8th  January,  1837.    Chitty**  Stamp  Laws,  3d  edit  p.  266  (k), 
r6>  Cited,  Corentry  on  Stampa,  468. 
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one  party  for  another.  If  this  letter  requires  either  a  power  of  attorney, 
or  a  procuration  stamp,  every  letter  authorizing  one  man  to  act  in  any 
way  for  another,  will  be  liable  to  be  stamped  with  a  305.  stamp.  This  is» 
in  truth,  a  mere  agreement;  the  authority  to  endorse  the  bills  being 
only  ancillary  to  it.  [Tindal,  C.  J.  The  plaintiff  is  using  it  for  the  power 
contained  in  it,  and  not  for  the  other  purpose.]  If  the  legislature  had 
intended  the  charge  to  be  so  general,  they  would  have  added,  «  or  written 
authority  of  any  other  kind,"  or  words  to  that  effect.  Neither  is  this  a 
"deed,  or  other  instrument,  of  procuration,"  within  tlie  *act.  rtoxi 
«*  Procuration"  is  a  term  well  known  to  the  Scottish  law.  See  •• 
Bell's  Commercial  Index,  vol.  ii.  title  **  Procuration  ;^^  Bell's  Principles 
of  the  Law  of  Scotland,  pp.  479 — 483  ;  but  it  is  unknown  to  the  law  of 
England,  unless  in  the  Ecclesiastical  court.  [Tindal,  C.  J.  The  term 
«  procuration"  can  hardly  have  been  intended  to  be  confined  to  Scotch 
law ;  for,  that  makes  no  distinction  between  deeds  and  other  instruments 
in  writing.  Cresswell,  J.  Procuration  is  a  well-known  term :  we  often 
hear  of  procuration  (a)  money.] 

Dowlingy  Seijt,  (with  whom  was  Temple^)  in  support  of  the  rule.  If 
the  instrument  in  question  was  a  mere  agreement,  the  endorsement  by 
Harrison  was  not  proved ;  if  a  power  of  attorney,  or  an  instrument  of 
procuration,  it  required  a  30s.  stamp.  The  authority  to  endorse  being  in 
writing,  it  could  only  be  proved  by  an  instrument  duly  stamped.  The 
words  relied  on  as  constituting  the  agreement,  are  mere  surplusage  ;  such 
an  undertaking  would  be  implied  by  law.  It  is  difficult  to  conceive  what 
would  answer  the  description  of  a  letter  or  power  of  attorney,  if  this  in- 
strument does  not.  The  nisi  prius  decision  of  Case  v.  Barnard  must  be 
considered  to  have  been  overruled  by  the  case  of  the  The  Queen  v.  Kelk^ 
which  is  expressly  in  point.  And  the  recent  statute  of  7  &  8  Vict.  c.  21, 
s.  6,  which  imposes  a  duty  of  2s.  6d.  upon  proxies,  may  be  regarded  as  a 
legislative  recognition  of  the  propriety  of  the  judgment  which  the  court 
of  Queen's  Bench  so  reluctantly  pronounced  in  that  case. 

TiNDAL,  C.  J.  It  appears  to  me  that  the  instrument  offered  in  evi- 
denc^'  'n  this  case  falls  within  the  words  of  the  55  G.  3,  c.  184,  sched. 
part  1.,  "  Letter  or  power  *of  attorney  of  any  other  kind,"  which  p»ocfe 
follow  the  mention  of  letters  or  powers  of  attorney  of  specific  ^ 
kinds  ;  for,  I  cannot  consider  it  in  any  other  light  than  a  delegation  of  au- 
thority or  power  in  writing  to  perform  an  act.  The  definition  of  an  attor- 
ney given  in  Com.  Dig.,  Mtomey  (A),  is  as  follows :  «  An  attorney  is  he 
who  is  appointed  to  do  any  thing  in  the  place  of  another :  and  he  has  a 
general  authority,  or  a  special  one  for  some  particular  purpose ;  as,  to 
make  livery,  to  deliver  a  deed,"  &c.  So  in  Co.  Litt.  51  b,  it  is  said  that 
«<  attorney  is  an  ancient  English  word,  and  signifieth  one  that  is  set  in  tl^e 

(a)  There  "  proeoration"  icems  to  be  need  in  the  fenae  of  *•  obtaining,"  not  in  the  aenae  el 
**  acting  viearionsly  for  another."  The  term  if  need  in  the  latter  aenae,  where  inatrumenta  trc 
mad  to  be  executed  -  by  procuration.'* 
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turn,  (a)  stead,  or  place  of  another."  And  he  may  be  appointed  either 
by  deed  or  by  letter.(6)  Here,  the  appointment  is  by  letter.(c)  It  has 
been  contended  that  this  may  be  considered  as  an  agreement  only,  be- 
cause it  contains  an  undertaking  to.  pay  the  amount  of  the  several  bills 
endorsed  under  the  authority  or  power,  should  they  not  be  duly  honoured. 
To  that  it  has  very  properly  been  answered,  that  the  letter  contains  no 
agreement  to  do  any  thing  more  than  the  law  would  imply  from  the  en- 
dorsement itself.  Again,  Harrison's  undertaking  that  the  endorsements 
shall  be  binding  upon  him,  imports  no  greater  obligation  than  the  law 
would  have  imposed  upon  him  without  it.  Another  answer  to  the  argu- 
ment, that  this  is  an  agreement  only,  is,  that  no  consideration  is  expressed 

"^561  ^°  ^^  *  ^'^  ^  *^^  ^^  ^^°^  ^^  ^^^  side.(d)  It  seems  to  me  that  this 
letter  falls  within  the  description  of  instruments  already  adverted 
to,  and  that  a  30^.  stamp  was  necessary. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  This  case  is  governed  by 
the  decision  of  the  court  of  Queen's  Bench  in  The  Queen  v.  Kelk.  It  is 
true,  that  the  court  there  rely  on  the  fact  of  the  attorneys  having  a  discre- 
tion as  to  the  parties  they  would  vote  for.  I  do  not,  however,  accede  to 
the  doctrine,  that,  in  order  to  a  valid  appointment  of  an  attorney,  he 
should  have  a  discretion  vested  in  him.  The  examples  given  by  Chief 
Baron  Comyns,  of  an  appointment  of  an  attorney  to  make  livery,  or  to 
deliver  a  deed,  show  that  it  is  not  of  the  essence  of  such  an  appointment 
that  the  attorney  should  have  a  discretion.  Where  one  is  authorized  in 
writing,  on  behalf  of  another,  and  in  his  name,  to  do  an  act,  that  is  an 
appointment  of  an  attorney  within  the  meaning  of  the  stamp-act. 

Cbesswell,  J.  I  am  of  the  same  opinion.  I  quite  agree  with  my  bro- 
ther Byles  as  to  the  principles  on  which  the  stamp-acts  are  to  be  con- 
strued ;  and  if  I  could  have  brought  myself  to  think  that  it  was  fairly  a 
matter  of  doubt,  whether  the  instrument  in  question  was  witlun  the 
words  and  meaning  of  the  55  G.  3,  c.  184,  or  not,  I  should  have  held  that 
it  was  properly  received  in  evidence  without  a  stamp.  But  I  entertain 
no  doubt.  It  certainly  is  no  part  of  the  definition  of  an  attorney,  either 
in  Comyn's  Digest,  or  in  Co.  Litt.,  that  the  party  must  be  authorized  to 
» •0571  exercise  a  discretion.  It  is  enough,  *that  he  is  authorized  to  do 
an  act  for,  and  in  the  name  of,  his  principal.  In  the  present  case, 

(a)  «  Atourner^  is  «<  to  BulMtitute/*  and  an  attorney  is  a  person  substituted,  **  atoorn^,'*  for 
his  principal.  The  appropriate  form  of  appointing  an  attorney  in  a  suit  is,  therefore,  **J.  R. 
ponit  loco  ttto  C,  D»  (or  C.  D,  attomatmm  iuum)  ad  lucrawium  ad  perdendvm**  80,  the  opera 
tion  by  which  one  lord  is  tubstitoted  for  another,  is  properly  *«  an  attornment,"  though  tbt 
term  has  been  latterly  confined  to  the  concluding  act  by  which  the  substitution  is  ratified 
and  made  complete^ — that  by  which  the  vassal  or  tenant  expresses  his  assent  to  such  substi- 
'  tution. 

(6)  Co.  Litt  52  a,  b^^ — t.  e»  a  letter  under  seal,  a  deed,  as  explained  by  Coke  himaclC 

(e;  But  the  word  **  letter"  is  used  in  one  sense  here,  (as  epistolaj)  and  in  another  by  Lonl 
Coke,  ras  lUtra  iigiUatte,)     Vide  post,  867,  n. 

(d)  The  contract  would  be  unilateral, — the  consideration  contingent  It  is  not  unoiaal  ts 
'  guaranty  the  repayment  of  advances  which  the  banker  does  not  engage  to  make,  or  the  pike 
of  goods  which  the  dealer  does  not  undertake  to  sell.  Here,  the  coutnct  seems  to  be, — to  W 
responsible  for  the  ImUs,  in  case  Harrison  should  raise  a  conaideration  by  endorsing  them. 
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the  party  is  expressly  authorized  to  do  an  act,  viz.,  to  e.ndorse  bills  in  the 
name  of  Harrison.  And,  lest  there  should  beany  doubt  whether  they 
\rere  to  be  considered  as  endorsed  for  value,  the  principal  goes  on  to  say 
that  he  will  be  responsible  to  his  agent  or  attorney  for  the  due  payment 
of  the  bills  so  endorsed.  This  stipulation  cannot  affect  the  construction 
of  the  former  part  of  the  instrument.  I  think  we  are  bound  to  decide  this* 
case  in  accordance  with  TJie  Queen  v.  Kelkj  which  appears  to  me  to  be 
directly  in  point. 

Erle,  J.  I  feel  compelled  to  concur  with  the  rest  of  the  court,  so  far 
as  saying  that  an  authority  in  WTiting  to  endorse  bills  of  exchange,  is  a 
letter  or  power  of  attorney  within  the  55  G.  3,  c.  184.  The  only*  difficulty 
I  feel  is,  that  the  words  of  the  schedule  are  so  very  wide,  that  our  deci- 
sion may  be  thought  to  extend  beyond  the  particular  case.  But  limit- 
ing our  judgment  to  the  specific  authority  here  given,  I  think  the  rule  for 
a  new  trial  should  be  made  absolute.  Rule  absolute.(a} 

(a)  Lord  Coke  speaks  of  a  « letter  of  attorney"  as  an  instrument  ntctnarily  under  seal,; 
**iat  kUtr  tPattomey  is  as  much  as  a  warrant  of  attorney  by  deed,  as  lUerte  acquietancie  doe 
flignifie  a  deed  of  acquittance/'  Co.  Litt  52  a.  The  legislature,  using  the  same  term,  impose 
upon  "  letters  of  attorney'*  an  amount  of  stamp-duty,  corresponding  with  that  laid  upon  many. 
other  instraments  under  seal. 

If  it  had  been  objected  that  the  authority  was  void,  not  being  by  deed,  the  answer  probably 
would  have  been,  that,  by  the  custom  of  merchants,  a  written  authority  without  deed  is  sufli- 
dent ;  in  other  words,  that  a  "  letter  of  attorney,"  in  the  proper  sense  of  the  term,  was  not  ne* 
And  see  statute  of  Mexton,  c  10. 
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JprU  28. 

A  feigned  issue,  in  the  form  of  a  wager,  directed  under  the  interpleader  act,  is  not  rendered 

illegal  by  the  prohibition  of  actions  upon  wagers  in  8  dt  9  Vict  c.  109. 
The  adoption  of  the  form  of  issue  given  in  the  schedule  to  that  act,  is  not  compulsory. 

This  was  a  feigned  issue,  in  the  ordinary  form  of  an  alleged  wager, 
under  a  judge's  order,  bearing  date  the  22d  of  January,  1846,  to  try  whe- 
ther the  plaintiffs,  on  whose  account  a  cargo  of  stone  had  been  shipped 
at  Caen,  in  Normandy,  on  board  the  sloop  Bounty,  of  Providence,  or  the 
defendants,  as  agents  of  the  owners  of  the  sloop,  were,  on  a  certain  day, 
possessed  of  the  cargo. 

The  issue  came  on  to  be  tried  before  Maule,  J.,  at  the  first  sitting 
in  London,  in  the  present  term,  when  a  verdict  was  found  for  the 
plaintifls. 

KmgkJcej  Serjt.,  (with  whom  was  Archbold^)  moved  to  arrest  the  judg- 
ment, on  the  ground  that  the  issue  in  its  present  form  was  in  direct  con- 
travention of  the  recent  act  to  amend  the  law  concerning  games  ahd 
wagers,  8  &  9  Vict.  c.  109.     [Cbesswell,  J.  That  is  not  the  proper,  form 
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of  motion  :  there  is  no  judgment  on  a  feigned  i8sue.](a)  Then  the  mo? 
tibn  will  be  for  a  stay  of  proceedings.  The  eighteenth  section  of  the 
statute  enacts,  « that  all  contracts  or  agreements,  whether  by  parol  or  in 
writing,  by  way  of  gaming  or  wagering,  shall  be  null  and  void ;  and  that 
no  suit  shall  be  brought  or  maintained  in  any  court  of  law  or  equity,  for 
recovering  any  sum  of  money,  or  valuable  thing,  alleged  to  be  won  upon 
any  wager,  or  which  shall  have  been  deposited  in  the  hands  of  any  per* 
*8591  ^^^  ^^  abide  the  event  *on  which  any  wager  shall  have  been 
made :  provided  always,  that  this  enactment  shall  not  be  deemed 
to  apply  to  any  subscription  or  contribution,  or  agreement  to  subscribe  or 
contribute  for  or  towards  any  plate,  prize,  or  sum  of  money  to  be  awarded 
to  the  winner  or  winners  of  any  lawful  game,  sport,  pastime,  or  exercise." 
And  the  nineteenth  section  abolishes  proceedings  under  feigned  issues: 
it  recites,  that,  «  whereas  many  important  questions  are  now  tried  in  the 
form  of  feigned  issues,  by  stating  that  a  wager  was  laid  between  two  par- 
ties interested  in  respectively  maintaining  the  affirmative  and  the  nega- 
tive of  certain  propositions  ;  but  such  questions  may  be  as  satisfactorily 
tried  without  such  form ;"  and  enacts,  "  that,  in  every  case  where  anycoort 
of  law  or  equity  may  desire  to  have  any  question  of  fact  decided  by  a 
jury,  it  shall  be  lawful  for  such  court  to  direct  a  writ  of  summons  to  be 
sued  out  by  such  person  or  persons  as  such  court  shall  think  ought  to 
be  defendant  or  defendants  therein,  in  the  form  set  forth  in  the  second 
schedule  to  this  act  annexed,  with  such  alterations  or  additions  as  such 
court  may  think  proper ;  and  thereupon  all  the  proceedings  shall  go  on, 
and  be  brought  to  a  close,  in  the  same  manner  as  is  now  practised  in 
proceedings  under  a  feigned  issue."  The  form  given  in  the  schedule  is 
as  follows : — «In  the  court  of  Queen's  Bench  [Common  Pleas,  or  Exche- 
quer, or  in  any  inferior  courts  as  the  case  may  be,]  Middlesex,  to  wit, 
[or  such  other  county  as  may  be  directed,]  Whereas  A.  B.  aflSrms,  and 
C.  D.  denies  [here  state  fully  the  fact  or  facts  in  issue^]  and  the  lord  chan- 
cellor [or  ^uch  other  courtj  fyc]  is  desirous  of  ascertaining  the  truth  by 
the  verdict  of  a  jury,  and  both  parties  pray  that  the  same  may  be  in- 
quired of  by  the  country.  Now,  let  a  jury,"  &.c.  [Cresswell,  J.  ^ 
you  contend  that  that  statute  repeals  the  interpleader  act  ?]    Yes,  so  far 

*8601  ^  ^  ^^"^  ^^  ^^  ^^^^^  ^  concerned.  [Cresswell,  J.  There 
*i8  no  contract  here  that  any  body  is  seeking  to  enforce.  The 
ifisue  is  merely  directed  for  the  purpose  of  trying  a  pretended  contract  or 
wager.  Say  it  is  void,  if  you  please :  the  judge  has  taken  the  opinion 
of  a  jury  upon  a  disputed  fact ;  and  there  is  an  end  of  it.  [Tindal,C.  J* 
The  Stat.  8  fc  9  Vict.  c.  109,  gives  power  to  the  court  to  substitute  the 
form  of  issue  set  forth  in  the  schedule.  [Cresswell,  J.  The  parties 
come  before  a  judge,  who  directs  an  issue,  which  is  approved  of  and 


(a)  Accordingly  it  has  been  held  that  no  writ  of  error  can  be  broaght    King  ▼. 
14  Law  Jounu,  New  Ser.»  Q.  B.  S4S.    And  lee  Snook  ▼.  Jfalledb,  6  A.  dt  B.  S39,  6  N.4IL 
763. .  Tide  taown,  aolA,  848. 
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sanctioned  and  adopted. by  both.  To  allow  the  defendants  now  to  come 
to  the  court  and  to  say  that  the  whole  is  nought,  would  be  allo\ving 
them  to  perpetrate  a  gross  fraud.]  This  is  not  a  matter  of  discretiont 
The  act  declares  all  wagers  to  be  absolutely  null  and  void.  If  the  act 
was  not  intended  to  apply  to  a  case  of  this  sort,  there  was  no  necessity 
for  the  form  given  in  the  schedule,  which  avoids  all  mention  of  a  wager. 

TiNDAL,  C.  J.  This  is  not  a  wager  in  the  sense  of  this  act  of  parlia- 
ment, which  applies  only  to  wagers  for  the  purpose  of  winning  or  losing 
money  or  other  valuable  thing.  Here,  the  issue  wa^  directed  to  try  the 
right  of  lien.     There  is  really  nothing  in  the  objection. 

The  rest  of  the  court  concurred.  Rule  refused. 


♦BROWN  V.  GILL.     JlprU  29.  [*861 

An  omission  to  s^te  in  the  plaint  in  a  court-baron  the  nature  of  the  action,  is  a  mere  irregW 

larity,  which  may  be  waived. 
In  a  suit  in  a  court-baron,  the  proceedings  were  alleged  to  have  been  taken  at  a  court  helc^ 

M  before  A.,  the  steward  of  the  said  court,  a  free  suitor  thereof,  and  B.  and  C.  and  others, 

free  suitors  of  the  said  court  :** 
Heldf  that  the  court  was  properly  constituted,  it  being  alleged  that  A.  was  a  free  suitor. 
Heldf  also,  that  A.  was  properly  described  as  steward  of  the  court,  though  it  was  not  alleged 

that  he  was  steward  of  the  manor, 
Htld^  also,  that  the  court  was  properly  descriM ;  and  that  it  was  sufficient  to  set  forth  the  namef 

of  two  only  of  the  free  suitors  who  attended. 

Upon  a  writ  of  false  judgment,  directed  to  the  sheriflf  of  Somersetshire, 
commanding  him  to  cause  to  be  recorded  a  certain  plaint  between  James 
Gill  and  John  Brown,  in  the  court  of  the  manor  (a)  of  Taunton  and  Taun-* 
ton-Deane,  (6)  in  that  county,  a  record  was  returned  as  follows  : 

"  Taunton-Deane,  Somersetshire,  to  wit.  The  court-baron  of  Robert 
Mattock,  Esq.,  lord  of  the  manor  of  Taunton-Deane,  in  the  county  of 
Somerset,  held  on  the  8th  of  November,  1843,  at  the  Castle  Hall,  in  andr 
for  the  said  manor,  and  within  the  jurisdiction  of  the  said  court,  accord* 
ing  to  the  custom  of  the  said  court  and  of  the  said  manor,  from  time 
whereof  the  memory  of  man  runneth  not  to  the  contrary  there  used  and 
approved  of  in  the  same  court  and  manor,  before  William  Kinglake,£sq., 
the  steward  of  the  said  courts  ^free  suitor  thereof y  and  W.  Upham,  and  W. 
H.  Mulford  and  others,  free  suitors  of  the  said  court. 

«c  Be  it  remembered,  that,  at  this  court,  comes  James  Gill,  in  his  pro* 
per  person,  and  now  here,  in  the  same  court,  levies  his  plaint  against  John 
Brown,  in  a  plea  of  395.  lid,  in  the  same  court;  and  he  finds  pledges 

(a)  t.  cthe  court^baron,  the  only  court  necessarily  incident  to  a  manor;  as  a  manor  may  exist 
without  a  customary  court,  and  the  connection  of  a  court-leet  with  it  is  merely  accidental.  The 
lord  may  sue  for  his  own  debt  in  his  court-baron,  for  that  the  suitors  are  the  judges.  En  temps* 
Edw.  L  Pita.  Abr.  tit  Dtitt,  pi.  177. 

(6)  Formerly  called  the  manor  of  Tawnton  and  Tawndeane,  i.  e.  the  manor  of  the  town  and 
^  me  dene  (or  ▼alley)  of  the  river  Tawn  or  Tone. 

2y2  '     ^ 
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*8621  '^^  ^prosecuting  his  said  plaint,  to  wit,  John  Doe  and  Ricbard 
^  Roe,  and  now  in  the  same  court  here  prays  process  of  the  same 
court  here  to  be  made  to  him  thereon  against  the  said  John  Brown  in  the 
plea  of  the  said  plaint :  and  it  is  granted  to  him,  &c.  And  hereupon  it 
is  commanded  to  the  bailiSs  of  the  said  manor,  and  ministers  of  the  same 
court  here,  that  they  summon  the  said  John  Brown,  within  the  jurisdictioa 
of  the  said  court,  so  that  he  be  at  the  next  court,  to  be  held  at  the  Castle 
Hall,  in  and  for  the  said  manor,  and  within  the  jurisdiction  of  the  said 
court,  on  Wednesday,  the  29th  of  November  instant,  at  eleven  o'clock  ia 
the  forenoon,  to  answer  the  said  James  Gill  in  his  said  plea  of  hb  said 
plaint ;  and  what  the  said  bailiffs  and  ministers  shall  do  thereon,  that  they 
certify  to  the  same  next  court.  The  same  day  is  given  to  the  said  James 
Gill,  in  and  by  the  same  court,  to  be  there,  &c.  At  which  same  next  court, 
to  wit,  at  the  court  of  the  said  manor,  held  at  the  Castle  Hall  aforesaid, 
in  and  for  the  said  manor,  and  within  the  jurisdiction  of  the  said  court, 
on  the  29th  of  November,  1843,  before  William  Kinglake,  Esq.,  steward 
of  the  said  courts  W.  Upham,  and  W.  H.  Mulford,  and  others,  free  saiton 
of  the  same  court,  comes  the  said  Jarnes  Gill  in  his  proper  person,  and 
offers  himself  against  the  said  John  Brown  in  the  plea  of  his  said  plaint; 
upon  which  J.  Hare,  bailiff  of  the  said  manor,  and  minister  of  the  said 
court,  now  delivers  to  the  same  court  the  aforesaid  precept  to  him  in  form 
aforesaid  directed,  in  all  things  served  and  executed,  to  wit,  that  he,  by 
virtue  of  that  precept,  to  him  in  form  aforesaid  directed  by  William  King- 
lake,  clerk  of  the  castle  of  Taunton,  has  summoned  the  said  John  Brown, 
within  the  jurisdiction  of  the  said  court,  that  he  be  and  appear  in  the 
same  next  court,  to  answer  the  said  James  Gill  in  the  plea  of  the  said 
plaint,  as  he  was  commanded  :  upon  which,  the  said  John  Brown,  being 
i^of*o-\  solemnly  called,  comes  into  this  *court  here  in  his  proper  person  to 
answer  the  said  James  Gill  in  the  plea  of  his  plaint  aforesaid: 
And  thereupon  the  said  James  Gill,  in  this  same  court,  puts  in  his  place 
J.  D.  Penny,  his  attorney,  against  the  said  John  Brown,  in  the  plea  of  bis 
said  plaint ;  and  the  said  John  Brown,  in  the  same  court  here,  puts  in  his 
place  J.  Oxenham,  his  attorney,  at  the  suit  of  the  said  James  Gill,  in  the 
plea  of  the  said  plaint :  And  thereupon,  in  the  same  court  here,  the  said 
James  Gill  prays  a  day  to  declare  against  the  said  John  Brown,  in  the 
said  plea  of  the  said  plaint  here,  until  the  next  court  of  the  said  manor, 
to  be  held,  at  the  place  aforesaid,  on  the  20th  of  December,  1843 ;  and 
it  is  granted  to  him,  &c. ;  and  the  same  day  is  given  to  the  said  John 
Brown,  to  be  there,  &c. :  And  at  which  same  next  court  of  the  said 
manor,  held  at  the  place  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  on  the  20th  of  December,  1843,  before  William  Kinglake,  Esq., 
steward  of  the  said  courts  and  W.  Upham  and  W.  H.  Mulford,  and  others, 
free  suitors  of  the  said  court,  come  as  well  the  said  James  Gill  as  the  said 
John  Brown,  by  their  attorneys  aforesaid ;  and  thereupon  the  said  James 
Gill,  by  his  said  attorney,  now  declares  here  in  the  same  court  against  the 
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said  John  Brown  in  the  said  plea  of  the  said  plaint,  in  form  following, 
that  is  to  say : 

«At  the  manor  court  of  Taunton-Deane,  in  the  county  of  Somerset, 
held  at  the  castle  of  Taunton,  on  Wednesday,  the  20th  of  December, 

1843.  Somersetshire,  to  wit,  James  Gill,  the  plaintiff  in  this  suit,  by  J. 
D.  Penny,  his  attorney,  complains  of  John  Brown,  the  defendant  in  this 
suit,  who  has  been  summoned  to  answer  the  plaintiff  in  an  action  of  debt: 
for  that  whereas,  &c.  [The  record  then  set  out  the  declaration,  the  de- 
fendant's pleas,  the  replications  thereto,  a  prayer  of  amendment  by  the 
plaintiff,  a  rule  to  declare,  an  amended  declaration,  an  imparlance,  pleas 
to  the  amended  declaration,  *replications  thereto,  a  demurrer  to  r*ocA 
the  replications  to  certain  of  the  pleas,  a  judgment  for  the  plain-  ^ 
tiff  thereon,  an  award  ofunica  taxatio,  and  a  venire  to  try  the  issues  in 
fact — ^the  whole  proceedings  being  alleged  to  have  taken  place  at  courts 
respectively  held  ««  before  William  Kinglake,  Esq.,  steward  of  the  said 
court,  and  W.  Upham  and  W.  H.  Mulford,  and  others,  free  suitors  of  the 
said  court."     The  record  then  stated  a  trial,  on  the  13th  of  October, 

1844,  •<  before  the  said  William  Kinglake,  Esq.,  steward  o/the  said  court, 
and  W.  Upham  and  G.  Matthews,  and  others,  free  suitors  of  the  said 
court,"  a  verdict  for  the  plaintiff  with  one  farthing  damages  and  12(f . 
costs,  and  a  prayer  of  judgment,  the  judgment  being  entered  as  fol- 
lows : — ] 

« It  is  considered  by  the  said  court  here,  that  the  said  James  Gill  do 
recover  against  the  said  John  Brown  the  said  debt  of  39$.  \\d,,  and  his 
damages,  costs,  and  charges  aforesaid,  by  the  jurors  (a)  aforesaid  in  form 
aforesaid  assessed,  and  also  10^.  for  his  costs  and  charges  by  him  about 
his  suit  in  this  behalf  expended,  by  the  court  here  adjudged  of  increase 
to  the  said  James  Gill,  and  with  his  assent ;  which  said  debt,  damages, 
and  costs  amount  in  the  whole  to  11/.  19$.  l\dV 

The  assignment  of  errors  was  as  follows : — 

<(And  hereupon,  on  the  10th  of  November,  1845,  comes  the  said  John 
Brown  here,  and  says  that  the  record  aforesaid  is  vicious  and  in  many 
respects  defective,  and  that  false  judgment  is  given  against  him  in  and 
upon  the  plaint  aforesaid,  in  this,  to  wit — that  it  does  not  appear  by  the 
record  aforesaid  that  the  said  court  of  the  said  manor  of  Taunton-Deane, 
held  on  the  8th  of  November,  1843,  or  the  several  other  courts  of  the 
said  manor  held  on  the  several  other  days  and  times  subsequent  to  the 
said  8th  of  November,  1843,  in  the  said  record  mentioned,  or  any  or 
either  of  them,  was  or  *were  held  before  any  bailiff'  or  steward  r^ogR 
of  the  said  manor :  and  in  this  also,  to  wit,  that,  although  it  ^ 
appears  by  the  said  record  that  the  said  court  so  held  on  the  said  8th 
of  November,  1843,  and  the  said  several  other  courts  held  on  the  several 
other  days  and  times  subsequent  to  the  said  8th  of  November,  1843,  \n 
the  said  record  mentioned,  was  and  were  the  court-baron  and  courtn- 

(a)  No  error  anigned  hereon. 
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baron  of  the  lord  of  the  said  manor  of  Taunton-Deane ;  yet  it  appears 
by  the  said  record  that  the  said  court  and  courts  were  held  before  one 
WiUiam  Kinglake,  Esq.,  the  steward  of  the  said  court  and  courts ^  as  well 
ps  before  the  free  suitors  of  the  said  court  and  courts,  and  not  before  the 
said  free  suitors  alone,  who  are  by  the  law  of  the  land  the  only  judges  of 
courts-baron  ;  nor  does  it  appear  by  the  said  record  that  the  said  William 
Kinglake,  at  the  times  of  holding  any  of  the  said  courts  after  the  holding 
of  the  said  court  on  the  said  8th  of  November,  1843,  was  even  a  free 
suitor  of  the  said  court,  or  a  freeholder  within  (a)  the  said  manor:  and  also 
in  this,  to  wit,  that  it  appears  by  the  said  record  that  the  said  court  so 
held  on  the  said  8th  of  November,  1843,  was  a  customary  court  held 
according  to  the  custom  of  the  said  manor  of  Taunton-Deane ;  yet  the 
said  court  assumes  to  hold  pleas  of  actions  personal;  and  it  does  not 
appear  by  the  said  record  that  either  the  said  James  Gill  or  the  said  John 
Brown  held  any  lands  at  the  will  of  the  lord,  and  according  to  the  cus- 
toms of  the  said  manor :  and  in  this,  to  wit,  that  it  does  not  appear  by  the 
record  aforesaid  that  the  said  James  Gill  levied  any  plairU  in  a  plea  of 
debt  against  the  said  John  Brown :  and  *in  this,  to  wit,  that  it  does  not 
appear  by  the  said  record  that  it  was,  at  the  said  court-  held  on  the  said 
*8661  ^^  November,  1843,  commanded  by  the  free  suitors  of  the  *said 

court,  or  freeholders  within  the  said  manor,  to  the  bailifis  and 
ministers  of  the  said  manor,  that  they  should  summon  the  said  John 
Brown  as  in  the  said  record  mentioned ;  nor  does  it  appear  by  the  said 
record  by  whom  it  was  so  commanded :  and  also  in  this,  to  wit,  that  the 
declaration  set  forth  in  that  behalf  in  the  said  record,  and  the  mattera 
therein  contained,  in  manner  and  form  as  the  same  are  therein  above 
stated  and  set  forth,  are  not  sufficient  in  law  for  the  said  James  Gill  to 
)iave  or  maintain  his  aforesaid  plea  against  the  said  John  Brown :  and 
also  in  this,  to  wit,  that  it  does  not  appear  by  the  said  record,  that,  at  the 
court  of  the  said  manor  held  on  the  9th  of  October,  1844,  it  was  con- 
sidered by  the  free  suitors  of  the  said  court  that  the  said  replications  of 
the  said  James  Gill  to  the  said  third  and  last  pleas  (6)  were  sufficient  in 
law :  and  also  in  this,  to  wit,  that  it  does  not  appear  by  the  said  record, 
that,  at  the  court  of  the  said  manor  held  on  the  said  9th  of  October,  1844, 
it  was  commanded  by  the  free  suitors  of  the  said  court,  to  the  said  J. 
Hare,  in  the  said  record  mentioned,  in  manner  in  the  said  record  men* 
tioned  ;  nor  does  it  appear  by  the  said  record  by  whom  it  was  so  com- 
manded ;  and  also  in  this,  to  wit,  that  it  appears  by  the  said  record  that 
the  judgment  on  the  demurrer  of  the  said  John  Brown,  in  form  aforesaid 

(a)  1.  e.  of  the  manor,  the  lands  of  the  freeholders  being  within  the  fee  and  seigniory  of  the 
lord,  bat  not  within  or  parcel  of  the  manor,  though  their  services  are  parcel  of  the  manor.  On 
the  trial  of  a  case  of  Knight  ▼.  Hardwill  in  Q.  B.,  at  the  Taunton  assizes,  3d  April,  1847,  it 
was  proved  by  the  steward  of  the  manor  and  clerk  of  the  castle  of  Taunton,  that  no  freehold- 
ers ever  attended  these  courts.  The  parties  here  described  as  free  suitozs  were  copyholdoi% 
and  th^  «'o»  rt  a  cuatomarp  court 

(6)  ^k  J   rplicatiuns  tltiit  were  demurred  tOi 
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given,  was  given  for  the  said  James  GUI  against  the  said  John  Brown ; 
whereas,  by  the  law  of  the  land,  the  said  judgment  ought  to  have  been 
given  for  the  said  John  Brown  against  the  said  James  Gill :  and  also  in 
this,  that  it  does  not  appear  by  the  said  record,  that  at  the  court  of  the 
said  manor,  held  on  the  30th  of  October,  1844,  it  was  considered  by  the 
Jree  suitors  of  the  said  court,  that  the  said  James  Gill  should  recover 
against  the  said  John  Brown  in  manner  and  form  as  in  the  said  record 
mentioned :  and  also  in  this,  to  wit,  that,  although  it  appears  by  the  said 
*record  that  the  several  courts  therein  mentioned  to  be  holden  r«og7 
were  holden  before  certain  free  suitors  of  the  said  court  particu-  ^ 
larly  named  in  the  said  record,  and  also  before  other  free  suitors  of  the 
sadd  court,  yet  that  the  names  or  number  of  such  other  free  suitors 
before  whom  the  said  several  courts  were  so  holden,  are  no  where  men* 
tioned  in  the  said  record :  and  also  in  this,  to  wit,  that  it  appears  by  the 
said  record  that  the  judgment  on  the  trial  of  the  plea  aforesaid,  in  form 
aforesaid  given,  was  given  for  the  said  James  Gill  against  the  said  John 
Brown ;  whereas,  by  the  law  of  the  land,  the  said  last-mentioned  judg« 
ment  ought  to  have  been  given '  for  the  said  John  Brown  against  the  said 
James  Gill ;  and  so  the  said  John  Brown  says,  that,  in  the  said  court 
of  the  manor  of  Taunton-Deane  aforesaid,  false  judgment  hath  in  divers 
instances  been  given  against  him  in  the  plaint  aforesaid.  And  he  prays 
that  the  said  judgment,  for  the  above  and  other  defects  in  the  record  afore- 
said, may  be  reversed,  annulled,  and  altogether  held  for  nothing,  as  being 
false  and  of  no  effect ;  and  that  he  the  said  John  Brown  may  be  restored 
to  all  things  which  he  has  lost  by  occasion  of  the  said  judgment,  &c." 
Joinder  in  error. 

The  case  now  came  on  for  argument. 

Kinglakey  Serjt.,  for  the  plaintiff  in  error.(a)  The  proceedings  in  the 
court-baron  are  throughout  described  as  having  taken  place  before  W. 
Kinglake,  «  steward  o/the  said  courty^^  Upham,  Mulford,  and  other  free 
suitors  of  the  same  court.  If  Kinglake  had  a  right  to  take  any  part  in 
the  proceedings,  it  could  only  be  as  steward  of  the  manor  of  Tauntoth' 
Deansy  which  he  is  not  alleged  to  be.  [Erle,  J.  He  is  also  *de-  r«ogo 
scribed  as  «  a  free  suitor  thereof."  If  qualified  as  a  free  suitor,  ^ 
he  is  not  disqualified  because  he  is  steward  also.]  The  steward  of  the 
manor  is  a  constituent  part  of  the  court.  [Tindal,  C.  J.  The  phrase 
used  is  common  in  these  proceedings.  Comyns  speaks  of  a  «<  grant  of  a 
stewardship  of  a  court-baron. "](6)  Assuming,  then,  that  the  steward  is 
correctly  described,  the  judgment  is  the  judgment  of  a  court  wrongly  con- 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  in  error,  were  sobitantially 
those  stated  in  the  assignment  of  errors. 

(6)  Title  Copyhold,  (R.  5,)  citing  Howard  ▼.  Wood,  T.  Jones,  126,  2  IjOt.  245,  where  the 
court  held  the  grant  of  a  stewardship,  of  the  honour  of  Pomfret,  in  reversion,  to  be  good  as  to 
the  court-baron,  but  not  as  to  the  court-leet,  the  stewardship  of  the  latter  being  ti  judicial  office. 
It  has  been  suggested  that,  as  to  mcUters  in  law,  the  steward  is  the  judge  of  the  court-baron. 
Kitchen's  Jorisdiction  of  Courts,  81.     Tamm  quart, 
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stituted.  This  is  a  common  law  court-baron,  of  which  the  suitors  alone 
are  the  judges :  it  differs  from  the  customary  court-baron,(a)  of  which  the 
steward  is  the  judge.  [Coltman,  J.  Does  not  the  averment  that  the 
judgment  was  pronounced  by  the  court,  amount  to  an  averment  that  it 
was  done  by  the  persons  who  are  properly  the  judges  of  the  court  ? 
TiNDAL,  C.  J.  How  does  Kinglake  lose  his  character  of  free  suitor  by 
being  steward  also  ?]  He  is  alleged  to  have  been  a  free  suitor  in  Novem- 
ber, 1843 :  there  is  no  allegation  in  any  of  the  subsequent  proceedings 
that  he  still  continued  to  be  a  free  suitor.  [Tindal,  C.  J.  Is  not  the 
presumption  of  law  that  things  remain  as  they  were,  unless  the  contrary 
be  alleged  ?]  In  these  inferior  jurisdictions,  the  court  will  infer  nothing 
in  their  favour :  every  step  must  appear  to  have  been  properly  taken.  In 
Jones  V.  JoneSy  5  M.  &  W.  523,  a  declaration  on  a  judgment  in  a  county 
court,  stating  the  court  to  have  been  held  before  the  sheriff'  and  suitors, 
was  held  bad  on  special  demurrer.  Lord  Abhtgeb  there  said:  «The 
words  <  before  such  and  such  persons,'  I  think,  necessarily  imply  that  the 
*8691  ^^^^^  ^^  heard  before  the  persons  who  were  the  lawfully  *con- 
stituted  judges  of  the  court :  the  words  <  before  the  sheriff  and 
suitors,'  therefore,  imply  that  the  sheriff  is  a  judge  of  the  county  court, 
which  certainly  is  not  the  case.  If  the  suitors  were  to  differ  in  opinion, 
and  the  sheriff  were  to  give  a  casting  vote,  and  thereby  decide  the  ques- 
tion, the  judgment  would  be  bad.  Suppose  a  judgment  recovered  before 
the  court  of  Common  Pleas  were  pleaded  as  a  judgment  recovered  « before 
the  justices  of  our  lady  the  Queen  of  the  Bench,  and  the  Lord  High  Chan- 
cellor,' it  would  be  error,  and  the  latter  part  of  the  allegation  could  not 
be  rejected  as  surplusage."  And  Pabke,  B.,  said :  <<  The  old  precedents 
all  describe  the  court  as  the  county  court  of  the  sheriff,  held  before  the 
suitors,  and  set  out  the  names  of  the  suitors."  That  the  sheriff  is  a  con- 
stituent part  of  the  county  court,  and  the  steward  of  the  court-baron,  is 
clear ;  but  it  is  the  suitors  alone  that  are  the  Judges :  Tinsley  v.  JVassau, 
M.  &  M.  52 ;  Tkinno  v.  Morris^  2  C,  M.  &  R.  298 ;  Holroyd  v.  Brean, 
2  B.  &  Aid.  473  ;  Jones  v.  JoTies^  ubi  supra ;  Bradley  v.  Carr^  3  M.  &  G. 
221,  3  Scott,  N.  R.  521.  [Tindal,  C.  J.  The  style  of  the  county  court 
is  stated  by  Comyns  different  from  that  of  the  court-baron. (&)  Cbess- 
WELL,  J.  How  can  we  say  that  the  court  is  wrongly  described  when  we 
find  an  authority  so  old  as  the  4th  Inst.  p.  268,  which  shows  that  it  has 
been  used  for  centuries  ?] 

The  record  states  that  the  plaintiff  below  levied  his  plaint  against  the 
defendant  below  «in  a  plea  of  39^.  lid."  It  is  the  plaint  alone  that  gives 
the  court  jurisdiction;  and,  as  the  jurisdiction  of  the  court  is  limited  to 
particular  descriptions  of  actions,  the  nature  of  the  action  should  distinctly 
appear  on  the  face  of  the  plaint.     [Cresswell,  J.     That  defect  is  cured 

(a)  The  ^uttomsry  court  ia'not  a  cowri'hwrcnt  Uiough  uraaUy  held  wUh  the  coaitbanHi 
\b)  Com.  Dig.,  tit  Coimtyt  (0. 1 ;)  tit  Copyhold^  (R.  8.) 
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hj  tbe  declaration,  and  the  defendant's  plea.     Suppose  a  writ     r«o7A 
*of  summons  were  to  omit  to  state  the  nature  of  the  action,  and     ^ 
the  defendant  were  afterwards  to  appear  and  accept  a  declaration,  plead 
thereto,  and  allow  the  cause  to  proceed  to  judgment ;  could  he  then  be 
allowed  to  take  advantage  of  the  omission  ?] 

The  names  of  all  the  free  suitors  present  on  each  occasion,  though, 
perhaps,  two  w^ould  have  sufficed,  should  appear  in  the  proceedings : 
Lewis  V.  Weeks,  Carth.  85 ;  Tfie  King  v.  Mein,  4  T.  R.  480.  It  might  be 
that  the  judgment  was  pronounced  by  those  who  are  not  named. 

Channelly  Serjt.,  contra.  The  case  of  Janes  r.  Jones  does  not  warrant 
the  inference  that  is  sought  to  be  drawn  from  it.  There,  the  declaration 
was  held  bad  because  the  proper  style  of  the  court  was  not  adopted.  The 
style  of  the  county  court  is  thus  given  in  4  Inst.  c.  55  ;  «  Btick.  curia 
prima  comitatus  E,  C,  miUtiSj  vicecomilis  com^  pradict\  tent^  apud  B. 
tc; :"  and  that  of  the  court-baron  in  c.  57  :  "  Curia  baronis  (a)  E.  C. 
militisy  manerii  sui  pradicH  (having  the  manor's  name  written  in  the  mar- 
gin,) ient^  tali  die^  ^c,  coram  A,  £.,  seneschallo  ibidem.^^  That  of  the 
hundred  court  is  given  in  similar  terms  in  c.  56.  And  of  both  these  last- 
mentioned  courts,  the  suitors  are  stated  to  be  the  judges.  Holroyd  v. 
Breare  is  a  distinct  authority  that  the  steward  of  a  court-baron  is  a  mem- 
her  of  the  court.  Abbott,  C.  J.,  there  says :  "  It  was  contended,  in 
argument,  that  the  defendant  Breare,  being  the  steward  of  a  court-baron, 
was  merely  the  minister  of  that  court,  to  execute  its  process,  and  was  not 
clothed  with  any  judicial  character ;  and  it  was  said  that  his  warrant  to 
the  other  •defendant  was  analogous  to  that  of  the  sheriff  to  his  r»Q7i 
bailiff,  and  rendered  him,  like  the  sheriff,  civilly  responsible  for  '- 
the  mis-execution  of  it.  This  was  contended,  on  the  ground,  that  in  the 
court-baron,  the  free  suitors  are  the  judges ;  and  certainly  they  are  so,  for 
the  purposes  stated  in  the  authorities  which  have  been  cited.  We  are,  how- 
ever, of  opinion  that  the  steward  is  not  merely  a  minister  of  that  court,  but 
a  constituent  and  essential  part  of  it.  The  court  cannot  be  holden  without 
him.'^  The  case  of  Tunno  v.  Moriis,  2  C,  M.  &  R.  298,  4  Dowl.  P.  C. 
224,  seems  to  put  the  sheriff  in  the  same  position  with  respect  to  the 
county  court,  though  he  clearly  is  not  a  constituent  part  of  the  court  in 
the  same  sense  that  the  steward  of  the  court-baron  or  hundred  court  is. 
In  Bacon's  Abridgment,  tit.  Courts,  vol.  ii.  p.  205,  5th  &  6th  ed.,  there  is 
a  case  precisely  in  point :  (6)  <<  In  an  hundred  court,  the  plea  was  laid  to 
be  coram  seneschallo  et  sectatoribus :  Serjt.,  Jfewdigate  took  an  exception 
to  it,  that  it  should  be  laid  to  be  held  coram  seneschallo  per  sectatores : 
but  Wyndham,  Atkins,  and  Scroggs  thought  it  well  enough ;"  the  chief 
justice,  contra.     With  respect  to  the  omission  of  the  names  of  some  of 

(a)  Or  rather  curia  baronum,  the  barowi  being  the  free  tenants  holduig  of  the  manor.  It 
ia  the  aheriif' a  curia  comitat^f  the  lord*a  curia  barmium,  in  which  the  comitattu  •nd  the  barontM 
do  aervice  as  the  judges  ratione  tenura.  And  see  M.  6  £.  4,  fo.  3,  pi.  9,  Gilbert*a  Tenorea,  bj 
Watkins,  269,  (210,)  Law  Review,  vol.  t.  p.  169. 

(6)  Clever  ▼.  Curleit,  P.  80  Car.  2. 
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the  suitors — it  is  enough  if  the  names  of  two  free  suitors  present  be  men-^ 
tioned,  two  freeholders  only  being  necessary  to  preserve  the  manor.(a) 
The  King  v.  Mein  is  wholly  inapplicable  :  there  the  election  appeared  to 
have  been  made  by  unqualified  persons. 

Kinglaksj  Serjt.,  in  reply.  It  is  quite  clear  from  the  case  of  Jones  v. 
Jones^  that  it  is  improper  to  allege  a  county  court  to  have  been  held  before 
the  sheriff'  and  suitors;  and  it  is  equally  clear,  according  to  Tunno  v. 
*8721  *^orriSy  that  the  steward  of  a  court-baron  stands  precisely  upoii 
the  same  footing  in  this  respect.  No  inference  is  to  be  drawn  in 
favour  of  the  proceedings  in  these  courts,  which  are  not  courts  of  record. 
It  must  be  shown  that  all  has  been  done  that  is  essential  to  give  them 
legal  authority. 

TiNDAL,  C.  J.  It  appears  to  me  that  the  judgment  of  the  court  below 
in  this  case  ought  to  be  affirmed.  Four  objections  have  been  taken  to  the 
regularity  of  the  proceedings.  The  first  was,  that  Mr.  Kinglakey — who 
is  alleged  to  be  the  steward  of  the  courts — does  not  also  appear  to  be 
the  steward  of  the  manor :  and  it  was  said  (but  for  this  no  authority  was 
cited)  that  it  was  not  competent  to  him  to  preside  in  the  court  unless  he 
was  steward  of  the  manor.  In  Comyns's  Digest,  tit.  Copyhold j  (R.  8,)  it 
is  said :  (6)  «  The  style  of  the  court  contains  the  time  and  place,  and 
before  what  steward  it  is  held."  And  then  the  style  is  given  as  follows: 
^-^^Visus  franc*  pleg^{c)  cum  curia  haron^  J.  A,  militisj  domini  numeric 
pmdict\  ibidem  tenV  die  Jocis^  videlicet ^  12^  die  Octobrisy  anno  regniy  ^c, 
^fidei  defensorisy  tfc.j  19^,  coram  A,  B,y  arm,y  seneschaUo  ibidem  ;"  not  call* 
ing  him  steward  of  the  manor.  In  Co.  Litt.  61  b,  it  is  said :  «<  Every 
steward  of  courts  is  either  by  deed  or  without  deed ;  for,  a  man  may  be 
retained  a  steward  to  keep  his  court-baron  and  leet  also  belonging  to  the 
manor,  without  deed,  and  that  retainer  shall  continue  until  he  be  dis- 
charged." And  it  is  matter  of  daily  experience  that  persons  hold  these 
courts  by  deputation,  who  are  not  stewards  of  the  manor. (d)  This  objec* 
tion,  therefore,  fails. 

•8731  *The  next  objection, — and  that  upon  which  the  principal  reli- 
ance was  placed, — ^\vas,  that  the  proceedings  appear  to  have  taken 
place  before  an  improperly  constituted  court.  If  that  be  so,  then  un- 
doubtedly the  jurisdiction  fails.  The  style  of  the  court,  as  set  out  in  the 
return,  is — «  The  court-baron  of  Robert  Mattock,  Esq.,  lord  of  the  manor 
of  Taunton  and  Taunton-Deane,  in  the  county  of  Somerset,  held  on  the 
8th  day  of  November,  1843,  at  the  Castle  Hall,  in  and  for  the  said  manor, 

(a)  On  the  other  hand,  if  the  lord  alien  or  enfranchise  all  the  demesnea,  although  the  maoei 
ia  deatroyed,  the  court-baron  remains,  and  must  be  held  by  the  lord  in  respeu  of  that  which 
has  now  become  a  seigniory  in  gross, — unjUf  en  Vair, 

(6)  Citing  Kitchen,  6  b,  53  b. 

(c)  This  style  is  applicable  only  when  the  lord  has  a  view  of  irank-pledge  or  leet,  which  be 
hoUls  at  the  same  time  with  his  court-baron,  the  civil  jurisdiction  of  the  Utter,  and  the  crimioal 
jurisdiction  of  the  former,  being  frequently  coextensive. 

{(£)  Or  stewards  at  alL 
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and  within  the  jurisdiction  of  the  said  court,  according  to  the  custom  of 
the  said  court,  and  of  the  said  manor,  from  time  whereof  the  memory  of 
man  runneth  not  to  the  contrary,  there  used  and  approved  of  in  the  same 
court  and  manor,  before  William  Kinglake,  Esq.,  the  steward  of  the  said 
court,  a  free  suitor  thereof,  and  W.  Upham  and  W.  H.  Mulford,  and 
others,  free  suitors  of  the  said  court."  If  that  be  incorrect,  then  all  the 
subsequent  proceedings  are  tainted  with  the  same  irregularity*  Upon 
reading  this  allegation,  however,  I  do  not  conceive  that  it  necessarily 
implies  that  Kinglake  was  present  as  judge  of  the  court.  I  think  it  would 
be  putting  an  erroneous  interpretation  upon  the  language  employed,  to 
say  that  be  thereby  places  himself  on  the  footing  of  a  judge.  The  steward 
has  a  known  definite  duty  to  perform,  viz.,  to  collect  and  declare  the  opi- 
nions of  the  suitors.  The  suitors,  also,  have  a  known  definite  duty,  viz., 
to  adjudicate  upon  the  matter§  presented  to  them.  The  case  of  Jimes  v. 
JofnMy  5  M.  &  W.  523,  which  has  been  mainly  relied  upon  in  support  of 
this  objection,  came  before  the  court  on  a  special  demurrer.  That,  too, 
was  the  case  of  a  cownty  court.  There  is  a  material  difference  between 
the  style  of  the  county  court  and  that  of  the  court-baron ;  and  the  decision 
in  that  case  may  be  perfectly  sound  as  to  a  county  court,  and  yet  not  be 
^applicable  to  a  court-baron.  The  style  of  the  county  court,  as  r*074 
given  in  Comyns's  Digest,  County y(C,  1,)  is:  « Essex,  to  wit.  ** 
Curia  prima  comiP  A,  JB.,  mc.  com,  prad.  tent,  apud  D.  ^c. "  It  may,  there* 
fore,  be  usurpation  on  the  part  of  the  sheriff,  to  call  it  his  (a)  court,  or  to 
say  that  it  was  held  before  him.  In  the  Year  Book,  21  H.  6,  fo.  34,(&) 
it  seems  to  have  been  thought  sufficient  to  describe  the  county  court  as 
held  before  the  sheriff.  This  second  objection,  therefore,  for  the  reasons 
before  given,  in  my  opinion  discloses  no  ground  of  error. 

The  third  objection  was,  that  the  plaint  does  not  specify  the  form  of 
action.  That  only  goes  to  the  formality  of  the  plaint :  and  the  defendant 
having  chosen  to  appear  and  plead,  the  time  for  taking  advantage  of  the 
irregularity  has  gone  by.  It  has  been  observed,  that  no  intendment  will 
be  made  in  favour  of  the  regularity  of  proceeding  in  a  court  not  of 
record.  But  I  believe  the  general  rule  is,  that  every  intendment  is  to  be 
made  in  favour  of  the  regularity  of  the  proceedings  of  an  inferior  courts 
where  the  matter  appears  to  have  been  within  its  jurisdiction. 

The  last  objection  was,  that  the  names  of  all  the  suitors  present  on  the 
various  occasions  should  have  appeared.  The  first  answer  to  that  is,  that 
no  authority  has  been  cited  to  show  that  it  is  necessary  to  name  all.  Cer« 
tainly  it  must  be  shown  that  there  were  two  free  suitors  present,  otherwise 

(a)  The  form  does  itate  the  coart  to  he  the  court  of  the  dieiiff ;  whereae  the  court^heroa 
ie  not  the  court  of  the  iteward,  but  of  the  lord ;  aee  F.  N.  B.  3. 

(6)  In  that  caae,  (The  Jbbot  of  Tavestocke  ▼.  Sfourton,  P.  31  H.  6,  fo.  34,  pi.  32,)  the  onlj 
qQeation  wai^  whether  the  iiiider<«heriff  might  hold  plea  upon  tLJuttirUi,  or  whether  it  muet  be 
held  by  the  sheriff  himself:  nothing  was  said  as  to  before  whom  it  was  to  be  held,  except  that 
the  plaintiff  in  ialse  judgment  complained  that  he  was  brought  to  answer,  (metne  en  mjpont^) 
earam  mm  jvdiee, 
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there  could  be  no  court :  Chehoode  v.  CreWj  Willes,  614.  Bat,  in  the 
mo'jf^^  absence  of  any  ^express  authority  to  show  that  more  must  be 
-■  named,  and  seeing  that  the  mention  of  an  indefinite  number  could 
only  lead  to  mistake,  I  think  we  must  hold  that  two  alone  will  suffice, 
notwithstanding  others  may  have  been  present. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  our  judgment  must  be 
tor  the  plaintiff  below. 

CoLTMAN,  J.  I  am  quite  of  the  same  opinion.  The  first  objection 
rests  on  no  solid  foundation.  The  passage  cited  from  Co.  Litt.  61  b, 
which  is  also  noticed  in  Comyns's  Digest,  title  Copyhold^  (R.  5,)  and  in 
Dyer,  248  a,  shows  that  there  is  no  objection  to  the  officer  being  described 
as  steward  of  the  court.  The  next,  which  was  the  main  objection,  derives 
some  colour  from  the  case  of  Jones  v.  Jor^es.  That,  however,  was  the 
case  of  a  county  court ;  and  it  was  decided  upon  a  special  demurrer  for 
not  using,  in  describing  the  court,  the  style  consecrated  by  ancient  usage. 
The  case  cited  from  Bacon's  Abridgment  is  a  much  closer  authority.  It 
was  there  held,  by  three  judges  against  one,  that  the  hundred  court  was 
well  described  to  have  been  held  before  « the  steward  and  the  suitors." 
As  to  the  third  point,  it  sufficiently  appears  that  the  court  had  jurisdiction, 
and  that  the  irregularity  was  waived.  And  as  to  the  fourth  point,  the 
objection  rests  on  no  authority.  I  agree  with  the  Lord  Chief  Justice,  that, 
the  names  of  two  suitors, — which  are  required  to  constitute  a  court,— 
being  set  out,  it  was  not  necessary  to  mention  the  names  of  any  more. 

Cresswell,  J.  I  also  am  of  opinion  that  our  judgment  must  be  for  the 
defendant.  I  do  not  think  it  necessary  to  add  any  thing  upon  the  first  two 
objections.  As  to  the  third, — I  believe  it  is  not  necessary  in  the  inferior 
*8761  ^^^^^  ^^  enter  the  plaint  at  length.  *That  appears  from  Bishop  v. 
KayCf  3  B.  &  Aid.  605.  All  that  the  record  there  showed  was,  that, 
on  the  22d  of  October,  1817,  Kaye  levied  a  certain  plaint  against  Bishop, 
whereupon  a  summons  issued,  returnable  on  the  5th  of  November,  and  a 
capias  afterwards  issued  to  arrest  the  defendant,  returnable  on  the  19th 
November.  If,  however,  it  had  been  necessaiy  to  specify  in  the  plaint  the 
nature  of  the  action,  the  omission  so  to  do  clearly  could  not  be  taken 
advantage  of  in  this  stage  of  the  prdceedings.  The  fourth  objection  was 
rested  entirely  upon  the  authority  of  Tlie  King  v.  Mein,  That  was  an 
information  in  the  nature  of  a  quo  warranto^  calling  on  the  defendant  to 
show  cause  by  what  authority  he  claimed  and  exercised  the  office  of  port* 
reeve  of  the  borough  and  manor  of  Fowey,  in  Cornwall :  the  defendant 
pleaded  an  immemorial  custom  for  the  homage  of  the  free  tenants  of  the 
borough  and  manor  to  elect  and  present  one  of  the  free  tenants  as  a  fit 
person  to  be  port-reeve,  &c.,  and  that,  at  a  certain  court,  the  homage  of 
the  free  tenants,  to  wit,  A.  B.,  C.  D.,  and  others  elected  and  presented 
him,  &c. :  the  replication,  amongst  other  things,  denied  that  certain  per* 
sons,  twenty-three  in  number,  (two  of  them  being  the  persons  named  in 
the  plea,)  were,  at  the  time  of  holding  the  court,  free  tenants  of  the 
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borough  and  manor;  and  the  jury  found  that  two  only  of  the  twenty-three 
persons  named  in  the  replication  were  free  tenants  of  the  borough  and 
manor.  Ashhurst,  J.,  said :  "  When  a  defendant  makes  it  a  part  of  his 
title,  that  a  court  at  which  he  was  elected  was  held  before  twenty-three 
homagers,  he  cannot  afterwards  rely  on  this,  that  two  of  them  were  of  that 
description."  I  am  at  a  loss  to  perceive  what  bearing  that  case  has  upon 
the  present.  Upon  the  whole,  I  think  t^he  judgment  of  the  court  below 
must  be  sustained. 

*£&LE,  J.    I  concur  with  the  rest  of  the  court,  for  the  reasons    r«o77 
already  given  at  sufficient  length.  ^ 

Judgment  for  the  defendant. 


ROSS  V.  HILL.     JprilJSO. 

In  aaramprit  against  a  cab  proprietor,  the  declaration  stated,  that  the  plaintiff  hired  the  ▼ehicle, 
and  that,  in  consideration  of  the  premises,  and  that  the  plaintiff,  with  his  luggage,  would 
become  a  passenger,  and  of  certain  reward,  the  defendant  promised  the  plaintiff  to  carry  and 
convey  him  and  his  luggage  safely  and  tecurely  from,  ^c,  to,  &c.,  and  alleged  a  loss  of  part 
of  the  luggage  by  the  negligence  of  the  defendant's  servant  :— 

Held,  that  the  declaration  was  sufficient  to  charge  the  defendant  for  a  breach  of  his  implied 
duty  to  use  an  ordinary  degree  of  care-^the  words  «  safely  and  securely"  not  necessarily 
importing  a  more  extended  liability. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  before  and 
at  the  time  of  the  making  of  the  promise,  and  committing  of  the  negli- 
gence, by  the  defendant,  thereinafter  mentioned,  and  before  the  com- 
mencement of  this  suit,  the  defendant  was  the  proprietor  of  a  certain 
hackney  carriage,  to  wit,  a  common  hackney  cabriolet,  which  hackney 
carriage,  during  all  the  time  aforesaid,  was  under  the  care,  management, 
and  direction  of  a  certain  servant  of  the  defendant,  and,  before  and  at  the 
time  of  the  making  of  the  defendant's  promise  hereinafter  mentioned,  was 
standing  and  plying  for  hire  at  a  certain  place  within  the  limits  of  the 
metropolitan  police  district,  to  wit,  the  terminus  of  the  Great  Western  Rail- 
way, at  Paddington,  in  the  county  of  Middlesex ;  and  thereupon,  there- 
tofore, and  after  the  passing  of  a  certain  act  of  parliament  made  and 
passed  in  the  seventh  year  of  the  reign  of  her  present  majesty,  intituled 
"An  Act  for  regulating  hackney  and  stage  carriages,  in  and  near  Lon- 
don,(a)  to  wit,  on  the  8th  of  October,  1845,  the  plaintiff,  at  the  request 
of  the  defendant,(6)  hired  the  said  hackney  carriage  of  the  'de-  rto-yo 
fendant  to  convey  and  carry  the  plaintiff  and  his  luggage  which  *■ 
he  then  had  with  him,  to  wit,  a  certain  portmanteau  of  the  plaintiff,  con- 
taining divers  goods  and  chattels,  to  wit,  twenty  coats,  &c.,  &c.,  of  great 

(a)  6  &  7  Vict  c.  86 

(6)  The  contract  being  executory,  as  well  as  one  of  mutual  benefit,  it  appears  to  be  imma* 
ferial  at  whose  request  it  was  entered  into ;  see  Fisher  ▼.  Pyne,  1  M.  &  O.  266,  n. ;  Victors  \ 
Davis,  21  Law  Journ.  214. 
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value,  to  wh,  20/.,  and  a  certain  other  portmanteau  of  the  plaintifi^  con- 
taining divers  other  goods  and  chattels  of  the  plaintiff,  to  wit,  twenty 
odier  coats,  &c.,  &c.,  of  great  value,  to  wit,  20/.,  and  also  one  )>ox  of 
great  value,  to  wit,  50/.,  and  also  one  Rebecca  Burt,  with  her  luggage  she 
then  had  with  her,  to  wit,  one  portmanteau  and  one  box,  from  the  said 
^)lace,  to  wit,  the  said  terminus  of  the  Great  Western  Railway,  to  a  certain 
other  place,  to  wit,  Gerrard's  Hall,  Basing  Lane,  in  the  city  of  London, 
and  there,  to  wit,  at  the  last<-mentioned  place,  to  set  down  the  said  Re- 
becca Burt  and  her  said  luggage,  and  then  to  carry  and  convey  the  plain- 
tiff and  his  said  luggage  from  the  last- mentioned  place  to  a  certain  other 
place,  to  wit.  Bridge  Street,  Southwark,  in  the  county  of  Surrey :  that, 
thereupon,  to  wit,  on  the  day  and  year  aforesaid,  in  consideration  of  the 
premises,  and  that  the  plaintiff,  together  with  his  said  luggage,  would,  at 
the  request  of  the  defendant,(a)  become  and  be  a  passenger,  to  be  carried 
and  conveyed  in  the  said  hackney  carriage  of  the  defendant  as  aforesaid, 
and  of  certain  reward  to  the  defendant  in  that  behalf,  he  the  defendant,  as 
and  being  such  proprietor  of  the  said  hackney  carriage  as  aforesaid,  then 
promised  the  plaintiff  to  carry  and  convey  him  and  his  said  luggage,  in 
the  defendant's  said  hackney  carriage  safely  and  stcurdy  from  the  same 
place,  to  wit,  the  said  terminus  of  the  Great  Western  Railway,  to  the  said 
other  place,  to  wit,  Gerrard's  Hall  aforesaid,  and  at  the  last-mentioned 
place  to  set  down  the  said  Rebecca  Burt  and  her  luggage,  and  then 
to   carry  and   convey  the   plaintiff  and   his  said   luggage   safely  and 
^7Q1     *^^^^^^h  ^^^^  ^^^  last-mentioned  place  to  the  said  other  place, 
to  wit,  Bridge  Street,  Southwark,  aforesaid  ;  and  that  the  plain- 
tiff, confiding  in  the  said  promise  of  the  defendant,  did,  with  his  said  lug- 
gage, then,  to  wit,  on  the  day  and  year  aforesaid,  become  and  be,  and 
the  defendant  then  accepted  and  received  the  plaintiff  as  such  passenger, 
to  be  carried  and  conveyed,  with  his  said  luggage,  in  and  by  the  said 
hackney  carriage  of  the  defendant  as  aforesaid,  and  the  said  Rebecca 
Burt,  together  with  her  said  luggage,  then  also  became  and  was  a  pas- 
senger in  the  said  hackney  carriage  of  the  defendant :  Breach, — that  the 
defendant,  not  regarding  his  duty  as  such  proprietor  of  the  said  hackney 
carriage  as  aforesaid,  or  his  said  promise,  did  not  nor  would  carry  or 
convey  the  plaintiff  and  his  said  luggage  in  the  defendant's  said  hackney 
carriage  scfely  and  securely  from  the  said  place,  to  wit,  the  said  terminus 
of  the  Great  Western  Railway,  to  the  said  other  place,  to  wit,  Gerrard'? 
Hall  aforesaid,  and  from  thence  to  the  said  other  place,  to  wit.  Bridge 
Street,  Southwark,  aforesaid ;  but,  on  the  contrary  thereof,  he,  the  defend- 
ant, being  such  proprietor  of  the  said  hackney  carriage  as  aforesaid^  so 
carelessly  and  negligently  behaved  and  conducted  himself,  to  wit,  by  his 
said  servant  in  that  behalf,  in  and  about  the  premises,  that,  by  and  through 
the  mere  carelessness,  negligence,  and  improper  conduct  of  the  defend- 
ant, to  wit,  by  his  said  servant,  and  not  otherwise,  part  of  the  plaintiff's 

(a)  See  note  (6),  antd,  p.  877. 
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said  luggage,  to  wit,  one  of  the  said  portmanteaus,  and  the  said  contents 
thereof,  being  of  the  value,  to  wit,  20/.,  aforesaid,  and  whilst  the  plain-- 
tifTwas  being  carried  and  conveyed  in  the  said  hackney  carriage  of  the 
defendant  as  aforesaid,  and  before  the  commencement  of  this  suit,  to  wit, 
on  the  day  and  year  aforesaid,  became  and  was  and  is  wholly  lost  to  the 
plaintiff. 

There  was  also  a  count  for  money  found  due  upon  an  account  stated. 

*Plea — first,  non-assumpsit — secondly,  (to  the  first  count,)  that  r«ooQ 
the  plaintifif  did  not,  with  his  said  luggage,  become  a  passenger, 
to  be  carried  or  conveyed,  with  his  said  luggage,  in  or  by  the  said  hack^ 
ney  carriage' of  the  defendant,  in  manner  and  form  alleged — ^thirdly,  (to 
the  first  count,)  that  the  defendant  behaved  and  conducted  himself  in  and 
about  the  premises,  with  care,  attention,  and  proper  conduct ;  without 
this  that  he  behaved  and  conducted  himself,  in  and  about  the  premises, 
vrith  carelessness,  negligence  or  impropriety — fourthly,  (to  the  first 
count,)  that  one  of  the  said  portmanteaus,  and  the  contents  thereof,  was 
not,  nor  were  any  or  either  of  them,  or  any  part  thereof,  lost  whilst  the 
plaintiff  was  so  being  carried  and  conveyed  as  aforesaid,  in  manner  and 
form  alleged.     Issue  thereon. 

•The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  in  London, 
after  last  Michaelmas  term.  It  appeared  that  the  plaintiff  had  hired  the  de* 
fendant's  cab  to  convey  him  from  the  terminus  of  the  Great  Western  Rail- 
way, at  Paddington,  to  Gerrard's  Hall,  as  stated  in  the  declaration,  and 
that,  during  the  journey,  a  portmanteau  containing  wearing  apparel,  part 
of  the  plaintiff's  luggage,  was  lost  from  the  roof  of  the  vehicle.  There 
"was  no  special  contract  proved  with  regard  to  luggage. 

On  the  part  of  the  defendant,  it  was  submitted  that  there  was  a  variance 
between  the  consideration  and  the  promise,  the  contract  stated  in  the  dep 
daration  casting  upon  the  defendant  the  liability  of  an  insurer,  as  a  com- 
mon carrier,  which  he  clearly  was  not ;  and  the  cases  of  MiddUUm  v. 
Fowler y  1  Salk.  282,  and  Upshare  v.  ^ideej  1  Com.  Rep.  25,  were  cited. 

A  verdict  having  been  found  for  the  plaintiff, 

*Murphyy  Serjt.,  in  Hilary  term  last,  pursuant  to  leave  reserved,  r»QQi 
obtained  a  rule  nisi  for  a  nonsuit.  ^ 

Byles^  Serjt.,  no^v,  showed  cause.  It  will  not  be  contended  that  the 
liability  of  this  defendant  is  that  of  a  common  carrier.  He  is  not,  in  truth, 
so  charged  in  the  declaration.  The  words  upon  which  the  objection  is 
raised,  are  used  in  all  the  precedents,  as  well  ancient  as  modern,  to  de- 
signate the  liability  of  a  bailee,  whatever  that  liability  may  be,  and  what- 
ever may  be  the  degree  of  care  he  is  bound  to  use.  There  are  three 
descriptions  of  baHment  known  to  the  law:  1.  A  bailment  which  is  for 
the  benefit  of  the  bailor — where  goods  are  delivered  to  one  to  keep 
without  reward :  there,  a  very  slight  degree  of  care  only  is  necessary. 
%  Where  the  bailment  is  for  the  sole  benefit  of  the  haUee — where  goods 
are  lent  gratuitously :  there,  a  greater  degree  of  care  is  required.     3.  A 
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Dailment,  where  the  benefits  are  mutual — as,  goods  let  to  hire,  and  the 
case  of  a  common  carrier:  there,  the  bailee  becomes  ab  insurer.(a)  h 
Coggs  V.  Bernard^  2  Ld.  Raym.  909, 1  Com.  R.  133, 2  Salk.  735,  Smith'i 
Leading  Cases,  82,  Lord  Chief  Justice  Holt  states  the  true  meaning  of 
the  words  «  safely  and  securely,"  thus :  «<  Suppose  the  bailee  undertakes 
safely  and  securely  to  keep  the  goods,  in  express  words  ;  yet  that  would 
not  charge  him  with  all  sorts  of  neglects  ;  for,  if  such  a  promise  were  put 
into  writing,  it  would  not  charge  so  far  even  then."  In  Clift's  Entries, 
40,  in  case  against  a  lighterman  pro  submersiome  bonorum^  the  duty  U 
alleged  to  be  <<  salvo  et  securl  deliberandum^^^  and  the  breach  is  assigned, 
as  here,  charging  negligence.  [Cbesswell,  J.  The  defendant  is  there 
called  communis  remex^  which  seems  to  imply  that  he  was  a  comaion 
carrier.  Erle,  J.  It  is  consistent  with  that  entry,  that  it  was  a  case  of 
*8821  '^^^P^^^  contract.]  In  Rastall's  Entries,  3  b,  in  case  for  negli- 
gently using  a  crane,  whereby  the  plaintiff's  goods  were  damaged, 
the  duty  alleged  is,  ^^  salvo  etsecurly  absque  damno  proprietarU^  cramn.-' 
[Erle,  J.  That  makes  him  an  insurer.]  In  Rastall,  7,  in  case  for  mis- 
using a  deed,  the  bailment  is  alleged  to  be  ^^  salvo  etsecure  custodiend.^^b) 
So,  in  Rastall,  8,  in  case  for  negligently  keeping  a  fire,(c)  the  custom  is 
laid,  i^  salvo  et  securl  custodire  teneatuTf  ne  pro  defedu  debiUe  custodi^ 
ignis  hujusmodij  damnum  aliquod  vicinis  suis  eveniat  %dlo  modo,^\d.) 
[Cresswell,  J.  Is  there  any  difference  between  case  and  assumpsit?} 
Rastall,  9,  was  assumpsit  against  a  bailee  of  a  purse,  and  the  promise 
was  laid  «  ad  salvo  custodiendam  cistam  super  se  assumpsUy  [Cress- 
well,  J.  That  may  have  been  an  express  promise.]  In  Rastall,  8,  the 
promise  was  laid  «  quod  idem  R,  pradictos  sex  annulos  aureos  salvo  et 
secure  ad  usum  pradicU  T,  custodirei  et  eidem  T,  deliberarety  In  Ras- 
tall, 209,  in  detinue  for  charters,  the  bailment  is  alleged  to  be  "so/ro 
custodiend,^  et  eidem  L.,  cum  requisitus  Juisset^  reliberand.^\e)  h 
Brown's  Entries,  55,  the  undertaking  of  a  common  carrier  is  laid  to  be 
i^bene  et  fideliter  deliberare  vel  deliberari  causare  vellet,^^  In  the  same 
book,  fo.  80,  in  an  action  against  an  innkeeper  for  negligently  keeping 
a  traveller's  horse,  the  custom  is  laid  ^^  salvo  et  secure  custodire  ^ 
et  nocte  ieneantur  ;^^  and,  in  fo.  81,  the  bailment  is  «<  salvo  custodi' 
endy{f)  [Cresswell,  J.  Is  not  an  innkeeper  liable  for  goods  stolen 
from  the  inn  ?]  Yes  :  but  not  for  a  loss  of  goods  by  fire,  as  a  common 
moQ*y\  carrier  is.  In  Brownlow  Redivivus,  13,  the  *duty  of  an  inn- 
keeper is  laid  to  be  «  bona  et  catalla  infra  Iwspvtia  sua  pradict. 
existent  absque  aliquibus  diminutione  sive  dampno  die  et  node  salvo  et  teatr^ 

(a)  Upon  a  hiring,  lets  care  is  reqniied  than  where  the  bailee  alone  »  benefited. 
(6)  There  the  deed  wan  malicunuly  torn  by  the  gratultoas  depositig^y. 

(c)  Before  the  sutute  6  Ann.  c  31,  a.  6,  and  14  G.  3,  c  78,  s.  86.     And  aee  Rohioson** E>- 
triea,  41. 

(d)  See  also  firown's  Entries,  29,  post 

(r)  See  also  RaaU  Eiit.  210  b,  211  b,  212  a,  212  b,  213  a,  214  b. 
{/)  And  see  Brown's  Entries,  147, 148,  149;  Robinson's  Entries,  11,  21,  22;  lU^^' 
PKtc/ord,  5  M.  dc  G.  661. 
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custodire  teneaniurjiia  quod  per  defai* negligentiam  sive  injuriam  humoT  hoP' 
pitatoru^  sive  servient,  suorum  aliquod  dampnum^  &c.^'  So,  fo.  16,  against  a 
carrier,  (not  stating  him  to  be  a  common  carrier,)  the  bailment  was  <^adcar^ 
riandum  salvo  et  securi^^^  and  the  promise  accordingly.  There,  the  defend- 
ant pleaded  that  he  was  a  carrier,  and  that  the  goods  were  feloniously  stolen, 
absque  hoc  that  he  promised  ad  carriandum  salvo  et  securhy  modo  etformd^ 
showing  that  the  words  ^^  salvo  et  securV^  may,  per  se,  denote  different  de- 
grees of  liability.  In  Registrum  Brevium,  108,  the  undertaking  of  a  bailee 
for  reward,  (not  a  common  carrier,)  is  alleged  to  be  salvo  et  secure  du^ 
cend. :"  and  fo.  110,  is  the  form  of  a  writ  against  a  gratuitous  bailee,  which 
is  salvo  et  securi  carriandum,^\a)  These  authorities  show  that  the  old  form 
of  declaring  against  bailees  of  all  sorts,  was,  to  charge  them  with  a  duty 
«  salvo  et  secure  "  to  keep  and  to  deliver.  The  modern  precedents  are  to 
the  same  effect.  In  2  Chitty  on  Pleading,  (6  edit.)  p.  211,  the  promise 
of  a  bailee  of  goods  without  reward,  is  said  to  be  « to  take  due  and  proper 
care  of,  and  safely  and  securely  keep,  the  goods  intrusted  to  him.  So, 
p.  224,  the  promise  of  a  wharfinger,  (who  is  not  an  insurer,)  is  laid  to  be 
**  safely  and  securely  to  keep  ^*  ihe  goods.  So,  against  common  r«oQ4 
carriers,  *p.  228, 233,  &c. ;  case  against  a  stage-coach  proprietor, 
p.  460,  461 ;  against  an  innkeeper,  p.  467 ;  and  against  a  bailee  without 
reward,  p.  474.(6)    In  Harris  v.  Costar,  1  C.  &  P.  637,  which  was  an 

(a)  And  aee  Lilly'i  Entriei,  84,  where,  in  caae  by  •  paasenger  against  a  carrier  for  damage* 
for  overtarning  his  wagoo,  whereby  the  plaintiflf's  collar-bone  was  broken,  the  declaration  allegei 
••  that  the  plaintiff,  at  the  special  instance  and  request  of  the  defendant,  entered  into  his  wagon, 
to  be  conveyed  and  carried  taftly  and  tecurehj"  See  also  Brownlow,  45 ;  Robinson's  Entries, 
31,  69. 

In  Mytton  ▼.  Cock,  2  Stra.  1099,  in  case  for  not  delivering  a  cartoon,  the  breach  alleged  was, 
the  not  delivering  it  «a/«,  although  there  was  no  express  agreement  to  take  care  of  it,  or  to  re« 
deliver  it  sa/c,  or  for  any  reward  to  the  defendant 

(6)  In  2  Wentw.  PI.  125,  in  an  action  against  the  bailee  of  a  horse,  (not  being  a  common 
carrier,)  the  promise  is  bid  « safely  and  securely  to  convey  and  deliver."  8o»  p.  225,  in 
Assumpsit  for  not  returning  a  marc  let  to  hire,  the  promise  is,  « to  take  care  of  the  said  mare  in 
the  said  journey,  and  to  ride  the  same  in  a  reasonable  manner,  and  to  return  the  said  mare  to 
the  plaintiff,  at  the  end  of  the  said  journey,  so/ir,  and  in  like  good  order  and  condition." 

P.  231,  in  an  action  against  a  carrier,  (now  stated  to  be  a  common  carrier,)  the  promise  ill 
laid  <*  9aftly  and  ucurtly  to  carry  and  transport"  P.  248,  in  an  action  against  the  owner  of* 
an  errand  cart,  (not  stating  him  to  be  a  common  carrier,)  the  promise  is  laid  "  taftly  and 
U€wrtly  to  carry  and  convey,  and  fo/f/y  and  semrcly  to  deliver."  P.  254,  in  an  action  againsi 
the  proprietors  of  a  stage-coach  for  the  loss  of  luggage  of  a  passenger,  the  promise  is  in  lik^ 
manner  laid  "  tafely  and  securely  to  carry,  and  ta/ely  and  teeurely  to  deliver."  P.  260,  in  an 
action  against  a  barge  owner,  (charged  as  a  depositary  of  goods,  to  be  kept  and  delivered  for 
hire,  not  as  a  common  carrier,)  the  proipise  is  laid,  •<  that  the  defendant  would  take  great  emn 
of,  and  would  snftly  and  teeurely  keep,  the  said  goods."  P.  266,  in  an  action  against  a  feny* 
man,  the  promise  is  laid,  **  to  take  care  of,  and  tafely  and  teeurely  keep,  <^rry,  and  convey.*^ 
P.  269,  in  an  action  against  a  carrier  by  water,  the  promise  is  laid  "  tafely  and  teeurely  to 
cMrrj,  transport  and  convey  the  said  goods."  P.  276,  in  an  action  against  a  lighterman,  the 
promise  is  laid,  **  tafely  and  teeurely  to  carry  and  transport  the  said  goods  and  merchandises 
from  the  said  quay  unto  the  said  ship,  and  there  "  tafely  and  teeurely  to  load  and  put  the  same 
on  board  the  said  ship."  P.  266,  in  an  action  against  a  wharfinger,  the  promise  is  laid  *<  tafelf 
and  teeurely  to  keep  and  preserve  the  said  goods." 

And  see  2  Wentw.  233, 234, 235, 237, 239, 241, 242, 244, 246, 250, 252, 256, 257, 273. 

In  8  Wentw.  402,  in  case  by  a  coach-proprietor  against  his  coachman  for  losing  a  trunk,  per 
^uod  the  plaintiff  was  obliged  to  pay  for  it, — the  declaration  expressly  alleges  that  the  trunk 
was  delivered  to  the  plaintiff  to  be  « tafely  and  securely  carried  and  conveyed,  and  to  ha  tgfeig 
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*ftftPSl  ^^^'^"  against  coach-proprietors  •for  an  injury  sustained  by  the 
plaintiff  from  the  overturning  of  a  coach,  the  declaration  alleged 
it  to  be  the  defendant's  duty  to  carry  the  plaintiff  safely,  &c.,  and  Bissr, 
C.  J.,  said :  « If  it  had  been  the  first  time  that  this  form  had  been  us»d, 
I,  should  have  said  it  did  not  mean  that  the  coach-proprietors  undertook 
to  carry  safely,  absolutely ;  but  that  it  was  to  be  construed  like  all  other 
instruments,  taking  the  whole  together,  and  that  the  defendants  wen^  to 
use  due  care."  In  Dudley  v.  Smithj  1  Campb.  167,  a  declaration  in  cise 
against  the  owner  of  a  stage-coach,  stated,  that  the  plaintiff  became  ^nd 
was  an  outside  passenger  on  the  defendant's  coach,  to  be  safely  and 
securely  conveyed  thereon  from  a  certain  place  to  a  certain  other  place, 
and  that  it  was  thereupon  the  duty  of  the  defendant  to  have  so  conveyed 
her:  and  the  defendant  was  held  liable  for  a  breach  of  that  duty.  In 
Cairns  v.  Robins ^  8  M.  &  W.  258,  goods  were  forwarded  by  a  carrier's 
wagon  to  A.,  in  London,  and  delivered  by  the  carrier  to  him.  A.  sent 
them  back  to  the  carrier's  warehouse,  with  directions  that  they  should 
remain  there  to  await  his  orders.  They  remained  there  accordingly  for 
upwards  of  a  year,  when  they  were  lost  put  of  the  warehouse.  A  printed 
bill  issued  by  the  carrier,  and  sent  to  A.  with  the  goods,  stated  that  **  any 
goods  that  should  remain  three  months  in  the  warehouse  without  being 
claimed,  or  on  account  of  the  non-payment  of  the  charges  thereon,  would 
be  sold  to  defray  the  carriage  or  other  charges  thereon,  on  the  general  lien, 
9S  the  case  might  be,  together  toith  warehouse  rent  and  expenses."  The 
carrier  had  often  before  carried  goods  to  A.,  but  no  goods  of  his  had 
before  lain  in  the  carrier's  warehouse.  It  was  held,  that  the  carrier  was 
not,  under  these  circumstances,  a  mere  gratuitous  bailee  of  the  goods  at 
the  time  of  their  loss  ;  and  therefore  that  A.  might  recover  against  him  the 
*f^9f)i  ^^^^^  ^^  ^^^  goods,  on  a  ^declaration  in  assutupsit^  alleging  that 
'■  ^  they  .were  delivered  to  the  defendant  to  be  safely  kept  for  the 
plaintiff,  for  certain  reasonable  compensation  and  reward  to  be  therefore 
paid  by  him.  In  Beauchamp  v.  Powley^  1  M.  &  Rob.  38,  in  case  against 
ti  stage-coachman  for  the  loss  of  a  parcel,  the  second  count  stated  that 
<he  plaintiff  caused  the  parcel  to  be  delivered  to  the  defendant  to  be  k^pt 
and  securely  conveyed  and  delivered,  Slc,  ;  and  Lord  Tenterden  said, 
that,  (( if  the  coachman  received  it,  it  was  his  duty  to  take  care  of  it,  and 
tieliver  it  at  the  office  in  Holborn,  to  which  it  was  addressed."  So>  in 
Brind  v.  DalCy  8  C.  &  P.  209,  2  M.  &  Rob.  80,  where  the  declarafon 
alleged  that  the  defendant  was  a  common  carrier,  and  undertook  to  cany 
'9afelyy  Lord  Abinger  thought  that  the  defendant  was  not  chargeable  as  a 
common  carrier ;  but  he  observed :  « I  should  say  that  this  was  a  contract 
by  the  defendant  to  carry  safety  and  securely^  as  &r  as  regards  the  neglect 

and  9itwrtl\f  delWered.'*    So,  p.  417,  in  case  against  a  liveij  atable-keaper,  the  doty  b  bU 
^  9aftUf  and  iecurely  to  keep  the  plaintiff'i  hone."    And  in  p.  503,  in  case  againat  a  carrier  bf 
water,  for  loaing  part  of  Uie  gooda  intniated  to  him,  the  defendant'a  undertaking  waf  lai^ 
«  M/ciy  and  nmrthf  to  cany,  and  wftly  and  atcurely  to  deliver,  the  aame." 
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of  himself  and  his  servants,  but  not  to  insure  the  safety  of  the  goods  af* 
all  events."     [Erle,  J.,  referred  to   Gatlife  v.  Bourne^  4  N.  C.  314, 
6  Scott,  607,  3  M.  &  G.  643,  3  Scott,  N.  P.  1,  7  M.  &  G.  850.    In  Selwyns 
JSui  Prius,  7th  edit.  408,  8th  edit.  416,  the  rule  is  thus  laid  down.    «  For- 
merly,  the  declaration  in  actions  against  common  carriers  stated  their 
employment  as  common  carriers,  their  liability  by  the  custom  of  the  realm, 
a  delivery  to,  and  acceptance  by  the  defendants  of  the  goods  to  be  car- 
ried, for  a  reasonable  hire  or  reward,  concluding  with  the  loss  or  damage. 
to  the  goods ;  but  the  modern  practice  is,  not  to  declare  in  this  form,  but 
in  assumpsit,  and  not  to  state  either  the  employment  of  the  defendants  as 
common  carriers,  or  the  custom  of  the  realm  (a)  as  to  their  liability.    This 
form  of  declaration  has  prevailed  since  the   decision  of  Dale  v.  Hall^ 
M.  T.  1750,(6)  in  which  it  was  settled  that  it  did  not  make  any  difference 
whether  the  •plaintiff  declared  on  the  custom,  or  more  generally     r»oo7' 
in  assumpsit ;  for,  by  staling  that  the  defendant  carried  for  hire,     •• 
it  would  appear  that  the  defendant  was  a  common  carrier,  and  then  the 
law  would  raise  the  promise  from  the  nature  of  the  contract.     But, 
although  the  plaintiff  is  not  bound  to  allege  the  custom,  yet  he  must  pro- 
duce sufficient  evidence  to  bring  his  case  within  the  custom."  ' 
Dowlingy  Serjt.,  (with  whom  was  G.  Atldnson^)  in  support  of  the  rule. 
The  liability  of  a  bailee  for  reward  is  not  so  extensive  as  is  here  charged. 
In  many  of  the  precedents  cited  from  the  old  books  of  entries,  the  defend- 
ants were  charged  as  common  carriers :  and  all  of  them  are  consistent 
with  this,  either  that  the  contract  was  executory,  or  that  the  bailment  was- 
made  under  an  express  contract.    When  thosse  precedents  were  in  use,  it 
was  the  impression  that  a  bailee  was  bound  to  keep  and  to  deliver  safely 
at  all  events:  it  had  been  so  laid  dovvn  in  Southcote*s  case^  4  Co.  Rep. 
84,  and  in  Co.  Litt.  89  a.     But  these  authorities  are  expressly  overruled* 
by  Coggs  V.  Bernard^  which,  in  effect,  disposes  of  this  case:     The  entry 
in  Rastall,  fo.  8,  charged  no  greater  degree  of  duty  or  liability  than  the 
law  imposed,  viz.,  liability  for  an  accidental  fire  :  see  Vin.  Abr.  Actions ; 
(B.)  Tubenril  v.  Stamp,  1  Salk.  13.    [Erle,  J.    The  statute  of  Ann.  leaves 
the  party  still  liable  for  a  negligent  fire.(c)]     In  Coggs  v.  Bernard^  the 
precise  nature  of  the  contract  does  not  appear,  whether  it  was  alleged  as 
executory  or  as  executed :  if  the  former,  it  would  sustain  the  promise 
alleged  ;  if  the  latter,  it  would  noi.{d)    And  that  case  is  an  authority  to 
show  that  the  liability  of  a  bailee  of  this  sort  is  far  less  extensive  than 
that  which  is  here  sought  to  be  imposed  upon  the  defendant.     In  none 
^f  *the  cases  did  the  question  arise  on  variance,  as  here.     The     r^ooo 
argument  on  the  other  side  must  go  the  length  of  saying  that     ^ 
-<  safely  and  securely"  means  "with  a  reasonable  degree  of  care,"  and 


a)  Citing  Hearne's  Pleader,  76,  Vidian's  Entries,  37,  38. 
6)  And  see  8.  C.  1  WUa.  281. 

c)  And  see  Vaughan  v.  Menhve,  3  N.  C.  468,  4  Scott,  244,  7  C.  &  P.  1^25. 

d)  See  the  pleadings,  3  IxL  Raym.  Entries,  163,  H40,  2  Salk.  735. 
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nothing  inore.  That,  however,  is  not  the  true  constniption  of  thoK 
words.  With  respect  to  the  nisi  prius  cases,  even  if  in  point,  the  cooil 
would  hardly  be  guided  by  them  upon  a  question  of  this  sort.  In  Kettk 
V.  Bromsally  Willes,  118,  it  was  held,  that,  if  goods  are  delivered  by  A.  to 
B.  to  keep  safely^  B.  is  answerable  for  them  to  A.,  though  he  be  robbed 
of  them.  [TiNDAL,  C.  J.  That  was  an  action  of  deiinuey  and  therefore 
not  very  much  to  the  purpose.]  In  Chitty's  Forms,  edit.  1844, 
pp.  248,  249,  are  various  precedents  showing  that  difierent  forms  are 
adopted,  according  to  the  different  species  of  bailments.  There  being, 
then,  precedents  both  ways,  recourse  must  be  had  to  the  principle  of 
pleading  that  requires  all  contracts  to  be  set  out  according  to  their 
legal  effect.  That  clearly  is  not  done  here.  And,  if  the  declaration 
describes  a  difierent  degree  of  liability  from  that  which  the  law  imposes 
upon  the  defendant,  that  may  be  taken  advantage  of  as  a  ground  of 
variance. 

TiNDAL,  C.  J.  The  question  in  this  case  is,  whether  the  promise  laid 
in  the  declaration  and  denied  by  the  plea  of  non  assumpsit,  is  the  pro- 
mise which  the  defendant  has  made.  The  defendant  is  only  liable  in 
respect  of  some  promise,  express  or  implied.  There  clearly  was  no 
express  promise  in  this  case ;  therefore  we  must  consider  whether  the 
promise  implied  by  law  be  such  as  is  here  alleged.  Perhaps,  if  the  wonis 
(<  safely  and  securely"  are  taken  in  their  strict  sense,  the  promise  is  laid 
too  largely.  The  question,  however,  is,  whether  they  may  not  receive  a 
more  modified  construction,  and  be  held  to  mean — safely  and  securely, 
*8891  '^S^^  being  'had  to  the  relative  rights  and  duties  of  the  par- 
ties. It  appears  to  me  that  they  may.  In  the  first  place,  we  have 
had  our  attention  called  to  a  long  series  of  precedents  in  which  the  duty 
6r  the  promise  is  laid  wider  than  the  law  would  warrant,  unless  this  more 
extended  and  liberal  construction  be  given  to  the  words  salvo  et  secure, 
or  unless  we  are  to  suppose  that  they  were  all  cases  of  express  contracts ; 
and  some  of  them  are  of  such  a  nature  that  it  is  impossible  there  could 
have  been  any  express  contract.  Thus,  in  the  precedent  in  Rastell,  fo.8, 
where  the  defendant  is  charged  in  case  for  negligently  keeping  a  fire,  the 
duty  is  laid,  ^^  salvo  et  securl  custodire  teneaturj  ne^  pro  d/efecUu  ddnta  cm- 
todue{a)  tgrds  kajusmodx^  damnum  aliyuodvicinis  suis  eveniat  uUo  modof^ 
which  certainly  extends  it  beyond  the  degree  of  care  that  the  law  r^ 
quires.(a)  Again,  Rastell,  3  b,  in  an  action  against  the  owner  of  a  crane 
for  improperly  craning  goods,  the  defendant's  duty  is  alleged  to  be* 
«<  salvo  et  securlj  absque  damno  proprietariiy  cranare.^^  There,  if  the 
words  are  to  be  construed  strictly,  a  larger  burden  is  thrown  upon  the 

(a)  la  Beauliiu  ▼.  Finglaniy  P.  2  H.  4,  fo.  1 8,  pi.  5,  the  rale  is  still  more  itnDgeDtlj  ei- 
prewed, — *<  quart,  cum  ncundum  legem  et  contuetudinem  regni  noitri  Jinglies  luictenut  obtaUtM, 
quod  quilibet  de  eodtm  rtgno  ^nem  tuum  salTo  et  secure  CMtodiat,  tt  custodire  teneatur,  oe  ptf 
ignem  sQum  dampnum  aliquod  vicinis  $uig  eveniat"  S.  C.  Fitz.  Abr.  tit  Jlcaon  turUcM, 
pi.  25,  Bro.  Abr.  tit.  Jrcion  eur  le  ca$e,  pi  30.  Bat  sec  42  Ass.  fo.  259,  pL  9.  And  M 
I  RoU.  Abr.  464,  pL  8 ;  5  Vin.  Abr.  ?44 ;  2  M.  &  G.  746,  n. ;  3  M.  &  6.  624,  n. 


2  Manning,  Granger,  &  Scott.  889 

defendant  than  the  ordinary  degree  of  care  which  the  law  requires :  and 
Mre  cannot  suppose  that  to  have  been  the  subject  of  an  express  contract. 
I  can  only  ai^e  and  infer  from  these  and  the  numerous  other  instances 
that  have  been  so  industriously  brought  under  our  notice  in  the  discussion 
of  this  case,  that  we  are  to  construe  these  words  «  salvo  et  secure*^  with 
reference  to  the  duty  or  the  promise  implied  by  law  from  the  'par-     r^onfi 
ticular  position  and  relation  of  the  parties,  and  not  in  the  stricter     ^ 
sense  contended  for  on  the  part  of  the  defendant.    In  the  present  case^ 
the  plaintiiT  hired  a  cab  to  convey  himself  and  his  luggage  to  a  certain 
place.    The  undertaking  charged  in  this  declaration,  <(  safely  and  secure- 
ly" to  convey  the  plaintifif  with  his  luggage  to  his  destination,  means  no 
more  than  safely  and  securely  toith  reference  to  the  degree  of  care  which^ 
under  the  circumstances  ^  the  law  required  of  the  defendant;  that  is,  that  he 
shall  use  such  a  reasonable  degree  of  care  that  the  plaintiff  shall  incur  no 
damage  or  loss  through  his  the  defendant's  negligence  or  default.    If  it 
had  appeared  that  the  defendant  was  a  common  carrier,  his  duty  would 
bare  been  to  carry  and  deliver  safely  at  all  events,  without  excuse,  unless 
prevented  by  the  act  of  God  or  the  Queen's  enemies.    If,  on  the  other 
hand,  he  had  been  a  mere  gratuitous  bailee,  then  a  less  degree  of  care 
and  caution  would  have  been  required  of  him  than  is  required  from  a 
bailee  for  reward.     The  words  "  safely  and  securely,"  therefore,  receive 
different  interpretations  with  reference  to  the  character  in  which  the  de- 
fendant is  charged.    I  cannot  help  thinking  that  this  is  expressly  decided 
by  Coggs  V.  Bernard,    The  undertaking  there  was — «  quod  cum  Bemardy 
the  defendant,  the  10th  of  November,  13  W.  3,  at,  &c.,  assumpsisset  salvo 
et  secure  elevare  AnglicCy  to  take  up,  several  hogsheads  of  brandy  then  in 
a  certain  cellar  in  D.,  et  salvo  et  secure  depoTierey  Anglice^  to  lay  them 
down  again,  in  a  certain  other  cellar  in  Water  Lane ;"  and  the  breach 
was — that  <(  the  said  defendant  and  his  servants  and  agents  tarn  negli" 
genter  et  improvide  put  them  down  again  into  the  said  other  cellar,  quod 
per  defectum  cura  ipsius  the  defendant,  his  servants  and  agents,  one  of 
the  casks  was  staved,"  &c.     No  objection  was  raised  that  there  could  be 
no  evidence  given  of  such  a  duty  as  that  charged  in  the  declaration :  but 
the  objection  was,  that  there  was  no  ^consideration  laid.     The     r«oQt 
whole  court,  however,  held  that  there  was  a  sufficient  considera- 
tion; Lord  Holt  observing  «that  the  owner's  trusting  him  with  the 
goods  was  a  sufficient  consideration  to  oblige  him  to  a  careful  manage- 
ment."   And  I  think,  further,  that,  if  these  words  «  safely  and  securely" 
necessarily  and  exclusively  pointed  at  the  peculiar  liability  of  a  commou 
carrier,  we  should  not  have  found  them  used  in  so  many  precedents  of 
declarations  against  other  descriptions   of  bailees.     Upon   the  whole; 
therefore,  it  seems  to  me  that  the  precedents  cited  are  sufficient  authority 
to  show  that  the  promise  in  this  case  is  well  laid ;  and  that  the  rule  for 
a  nonsuit  must  be  discharged. 

CoLTMAN,  J.     Apart  from  authority,  the  words  «  safely  and  securely" 
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iare  undoabtedly  open  to  the  observations  addressed  to  lis  on  the  paitoT 
the  defendant.  But  it  seems  to  me  that  a  long  course  of  authorities  has 
put  a  construction  upon  those  words,  limiting  and  restricting  them  to  the 
particular  promise  or  duty,  the  breach  of  which  is  charged.  Harm  r. 
Qostar  seems  to  be  precisely  in  point.  The  precedents  cited,  as  well  an- 
cient as  modern,  show  that  it  has  been  usual,  in  all  cases  of  bailment,  to 
allege  the  undertaking  to  be  <<  safely  and  securely"  to  keep  or  convey  the 
goods  without  regard  to  the  particular  degree  of  care  resulting  in  law 
from  the  nature  of  the  bailment ;  and,  in  the  breach,  to  impute  a  neglect 
of  that  duty.  I  therefore  think  we  are  warranted  in  saying  that  the  un- 
dertaking alleged  here  is  an  undertaking  to  carry  the  plaintiff  and  his  lag- 
gage  with  that  degree  of  safety  and  security  which  in  law  results  from  the 
relation  of  the  parties. 

Cbesswell,  J.  Upon  consideration,  I  am  bound  to  say  that  I  have 
arrived  at  the  same  conclusion :  and  I  think  that  the  view  we  are  taking 
*RQ21  ^^  supported  both  by  *authority  and  the  reason  of  the  thing,  ffar- 
m  y.  Costar  is  expressly  in  point.  The  long  and  almost  uniform 
course  of  precedents  also  tends  to  show  that  these  words  « safely  and 
securely"  do  not  necessarily  import  absolute  assurance,  but  are  to  be 
construed  with  reference  to  the  character  of  the  party  and  the  nature  of 
the  bailment.  Even  a  common  carrier  is  not  an  insurer  in  the  largest 
sense ;  for  the  law  excepts  the  act  of  God,  and  of  the  king's  enemies* 
In  the  case  of  a  bailee  without  reward,(a)  the  degree  of  liability  is  less 
than  in  that  of  a  bailee  with  reward.  This  was  the  opinion  of  Lord  Holt, 
in  Coggs  V.  Bernard.  He  says,  2  Lord  Raym.  915 :  «  Suppose  the 
bailee  undertakes  safely  and  securely  to  keep  the  goods,  in  express  words, 
yet  even  that  won't  charge  him  with  all  sorts  of  neglects ;  for,  if  such  a 
promise  were  put  into  writing,  it  would  not  charge  so  far  even  then : 
Hobart,  34.  A  covenant  that  the  covenantee  shall  have,  occupy,  and 
enjoy  certain  lands,  does  not  bind  against  the  acts  of  wrong-doers,  3  Cro. 
El.  214,  ace.,  2  Cro.  Jac.  425,  ace,  upon  a  promise  for  quiet  enjoyment. 
And  if  a  promise  will  not  charge  a  man  against  wrong«doers,  when  put 
in  writing,  it  is  hard  it  should  do  it  more  so  when  spoken.  Doct.  &  Stud. 
130,  is  in  point, — that,  though  a  bailee  do  promise  to  re*deliver  goods 
safely,  yet,  if  he  have  nothing  for  the  keeping  of  them,  he  will  not  be 
answerable  for  the  acts  of  a  wrong-doer."  The  same  words  are  used  in 
both  cases,  and  the  same  promise  alleged,  and  yet  they  are  to  be  con- 
strued with  reference  to  the  nature  of  the  bailment:  the  words  mast 
receive  a  construction  more  or  less  extended,  regard  being  had  to  the 
character  of  the  person  to  be  charged.  It  has  been  said  that  it  does  not 
appear  from  the  judgment  in  that  case,  that  so  narrow  a  construction  was 
put  upon  the  words  <«  salvo  et  secure.^^  But  the  declaration  charged  that 
^QQ-  the  defendant  assumpsisset  salvo  et  secure  *elevare  the  brandies,  ei 
^    salvo  et  secure  deponere  them ;  and  that  the  defendant  and  his 

(a)  Vide  post,  893  (a). 
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•'servants  and  agents  iamnegligenier  et  improvide,  put  them  down,  yuod  j!?er 
defectum  curaipsiuSy  the  defendant,  his  servants  and  agents,  one  of  the 
casks  was  staved :  and  it  was  moved  in  arrest  of  judgment,  «*  for  that  it 
"was  not  alleged  in  the  declaration  that  the  defendant  was  a  common  por- 
ter, nor  averred  that  he  had  any  thing  for  his  pains."  Lord  Holt  says : 
«( Secondly,  it  is  objected  that  there  is  no  consideration  to  ground  this 
promise  upon,  and,  therefore,  the  undertaking  is  but  nudum  pactum. 
But  to  this  I  answer,  that  the  owner's  trusting  him  with  the  goods  is  a 
sufficient  consideration  to  oblige  him  to  a  careful  management.^^  That 
learned  judge  construes  the  words  "  salvo  et  securV^  as  importing  an  ob- 
ligation equivalent  to  a  «  careful  management."  I  therefore  think  the 
authorities  sustain  this  declaration. 

Erle,  J.  I  am  of  the  same  opinion.  The  defendant  contends  that  the 
words  used  in  this  declaration  import  a  promise  of  absolutely  safe  convey- 
ance. It  appears,  however,  from  the  long  course  of  precedents  and  au- 
thorities, that  that  is  not  so.  The  degree  of  care  required  by  law  from  a 
bailee,  varies  with  the  nature  of  the  bailment :  a  gratuitous  bailment  fa) 
imposes  upon  the  bailee  a  less  degree  of  responsibility  than  a  bailment 
for  reward.  The  distinction  is  fully  pointed  out  in  Coggs  v.  Bernard. 
Whatever  the  nature  of  the  bailment,  it  appears  to  have  been  usual  to 
charge  generally  a  duty  to  use  due  care,  and  a  breach  of  that  duty.  The 
degree  of  attention  to  the  safety  of  the  thing  with  which  the  defendant  is 
aitrusted,  is  regulated  by  a  reference  to  the  character  he  fills. 

Rule  discharged. 

(a)  Q.  d.  a  gratuitoas  bailment  for  the  sole  benefit  of  the  ha\\oT,-~deposUum  or  fnanda/iMi  ;• 
•not  eommodatumf — a  gratuitous  bailment  for  the  sole  benefit  of  the  bailee. 
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This  court  cannot  aid  a  party  in  obtaining  a  copy  of  the  notes  taken  at  a  trial. 
An  application  for  a  rule,  that  a  defendant  might  be  furnished  with  a  copy  of  the  notes  taVen 
,    by  the  judge  of  the  sberifis  of  London's  court  on  a  former  trial  between  the  same  parties, 
.    was  refused. 

C.  Jones,  Seijt.,  moved  for  a  rule  calling  upon  the  judge  of  the  sherifis' 
court,  London,  to  show  cause  why  the  defendant  should  not  be  furnished 
with  a  copy  of  the  notes,  taken  by  him  upon  a  trial  between  the  parties  to 
this  action,  had  before  him  in  the  year  1842,  upon  an  affidavit  that  such 
notes  were  material  and  necessary  to  the  defence  of  the  present  action— 
to  enable  the  defendant's  counsel,  upon  the  trial  of  this  cause,  to  cro&s^ 
examine  the  plaintiff's  witnesses. 
TiNDAL,  C.  J.  How  can  we  grant  a  rule  against  the  judge  of  the  she 
VOL.  n.  70  3  A 
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riflfs'  coart  ?  I  do  not  know  that  he  is  bound  to  take  a  note  at  all.(a) 
The  defendant  should  have  taken  care  to  have  some  person  present  at  the 
former  trial  capable  of  taking  a  note  of  what  occurred.  Judges'  notes 
are  not  to  be  made  instruments  of  attack  or  defence  in  the  hands  of  either 
party. 

The  rest  of  the  court  concurred, 

Janes  took  nothing.(6) 

(a)  Bat  by  the  resolution-  of  the  judges  respecting  motions  for  new  trials,  in  cases  belbre 
sberifis  and  judges  of  inferior  courts  of  record, — '<  upon  all  motions  respecting  causes  tried  be- 
fore theriSk  or  judges  of  inferior  courts  of  record,  pursuant  to  the  statute  (3  dt  4  W.  4,  c  4S,) 
ss.  17,  18,  the  party  making  the  application  to  the  court  above  must  produce  an  examined  cofij 
of  the  notes  of  the  sheriff  or  his  deputy,  or  of  the  judge  who  tried  the  cause,  together  with  ma 
affidavit  verifying  such  to  be  a  true  copy."  And  see  Mamell  or  Mansfield  v.  Brearey,  1  A.  A; 
£.  347,  3  N.  &  M.  471 ;  Burney  v.  Mawson  or  Moxall,  1  A.  dc  £.  348,  n.,  3  N.  &  M.  479,  o.; 
HaU  V.  Middleton,  4  N.  &  M.  368 ;  Walker  v.  Netdham,  3  M.  &  G.  557. 

(P)  Vide  ante,  874  (6). 
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A  plea  framed  fiuriy  to  raise  the  question  whether  the  action  is  not  rendered  anmaintainalil^ 
by  reason  of  the  non-performance  of  an  alleged  condition  precedent,  is  an  issuable  plea. 

Assumpsit.  The  declaration  stated,  that,  on  the  2d  of  November,  1844, 
by  a  certain  agreement  in  writing,  dated,  Sec.,  then  made  between  the 
defendants  on  the  one  part,  and  the  plaintiffs  on  the  other  part,  and  signed 
by  the  plaintifis  and  the  defendants  respectively,  it  was  agreed  that  the 
defendants  should  furnish  a  pair  of  direct-acting  steam-engines  of  the  col* 
lective  power  of  three  hundred  and  fifty  horses,  of  the  best  materials  and 
workmanship,  fitted  complete  with  expansion  valves  and  gear,  tubular 
boilers,  safety-valves,  nozzles,  and  gear,  stop-valves,  nozzles,  and  gear, 
brine-pumps  and  refrigerators  or  other  suitable  apparatus,  a  small  engine 
to  fill  the  boilers,  water-gauges  and  gauge-cocks,  hand-pump  and  leather 
hose,  feed,  injection,  and  blow-off  pipes  and  cocks ;  all  the  pipes  of  cop- 
per that  could  with  propriety  be  made  of  that  material,  chimney  and 
steam-chest  casing,  paddle-wheels  and  flats,  coal-cases,  fenders,  ladders, 
and  flooring-plates,  including  a  complete  set  of  engineers'  tools  to  woric 
the  engines,  and  extras  as  per  a  certain  list  No.  1,  which  then  accom- 
panied the  said  agreement,  erected  on  board,  painted  and  ready  with 
every  metallic  part  complete  to  set  to  work,  for  15,050/.  ;  and,  further,  to 
supply  the  duplicates,  extras,  and  stores,  as  per  a  certain  list  No.  2,  which 
accompanied  the  said  agreement,  for  1640/. ;  and  that  the  engines  should 
be  completed  ready  to  be  put  on  board  in  eight  months  from  the  date  of 
the  said  agreement ;  and  the  consumption  of  fuel  to  be  5  lbs.  of  good  coal 
per  horse-power  per  hour ;  and  that  the  plaintiffs  should  pay  them  the 
said  sums  in  the  following  manner,  viz.,  one-fourth  part  on  signing  the 
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fiaid  *agreement,  one-fourth  part  when  the  engines  should  be  half  rtogg 
finished,  one-fourth  part  when  the  engines  should  be  ready  to  put  ^ 
on  board,  one-fourth  part  when  the  engines  should  be  completed  on  board. 
Averment,  that  the  said  agreement  being  so  made  as  aforesaid,  after- 
wards, and  before  the  commencement  of  the  suit,  to  wit,  on  the  day  and 
year  aforesaid,  in  consideration  thereof,  and  that  the  plaintiffs,  at  the 
request  of  the  defendants,  had  then  promised  the  defendants  to  perform 
the  said  agreement  in  all  things  on  the  defendants^  part  to  be  performed, 
the  defendants  then  promised  the  plaintiffs  to  perform  the  agreement  in 
all  things  on  the  defendants'  part  to  be  performed  ;  that  the  plaintiffs  did, 
on  signing  the  said  agreement,  to  wit,  on  the  day  and  year  aforesaid,  and 
long  before  the  commencement  of  the  suit,  pay  the  defendants  one-fourth 
part  of  the  said  sum  of  15,050/.,  and  they  the  plaintiffs,  at  the  time  when 
the  said  engines  ought,  according  to  the  said  agreement,  to  be  completed 
ready  to  be  put  on  board,  and  at  the  time  when  they  ought,  according  to 
the  said  agreement,  to  have  been  completed  on  board  respectively,  were 
ready  and  willing  to  receive  the  same  on  board,  and  to  permit  and  allow 
the  same  to  be  put  and  completed  on  board  respectively,  (to  wit,  on  board 
a  certain  vessel  then  provided  for  the  reception  of  the  same,  and  on  board 
whereof  the  defendants  could  and  might  have  put  and  completed  the  same 
if  they  had  been  ready  to  perform  the  said  agreement  on  their  part  and 
their  said  promise ;)  and  the  plaintiffs  were  at  all  times  from  the  making 
of  the  said  agreement,  to  wit,  until  the  commencement  of  the  suit,  ready 
and  willing  to  perform  the  said  agreement  on  their  part  and  their  said 
promise — of  all  which  the  defendants  then  had  notice :  that,  after  the 
making  of  the  said  agreement,  and  after  the  date  thereof,  eight  months 
elapsed  before  the  commencement  of  the  suit ;  yet  the  defendants  did  not 
nor  would  ^complete  the  said  engines,  nor  were  the  same  com-  r»oQ7 
pleted  ready  to  be  put  on  board  in  eight  months  from  the  date  of 
the  said  agreement,  or  at  any  other  time,  nor  were  the  same  so  put  on 
board ;  and  by  reason  of  the  premises,  and  for  want  of  the  said  engines 
on  board  thereof,  the  said  vessel  of  necessity  could  not  be  profitably  em- 
ployed, and  lay  unemployed  for  and  during  a  long  time,  to  wit,  eleven 
weeks,  which  elapsed  after  the  expiration  of  the  said  eight  months,  and 
before  the  commencement  of  the  suit;  and  thereby  the  plaintifis  then  lost 
the  profit  of  employing  the  same,  and  thereby  also  the  said  vessel,  and 
certain  seams  and  open  spaces  thereof,  were  of  necessity,  during  the  time 
aforesaid,  kept  open  and  uncaulked,  and  exposed  to  the  rain  and  wea- 
ther, whieh  thereby  then,  during  the  time  aforesaid,  greatly  wetted,  rotted 
and  damaged  the  said  vessel ;  and  thereby  also  the  plaintiffs  sustained 
great  loss  of  profit  which  they  otherwise  would  have  made,  &c. 

The  defendants,  after  having  obtained  time  to  plead  on  the  usual  terms, 
of  pleading  issuably,  rejoining  gratis,  and  taking  short  notice  of  trial, 
pleaded — that,  although,  after  the  making  of  the  agreement  in  the  de- 
claration mentioned,  and  within  the  said  space  of  eight  months  from  the 
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date  of  the  said  agreement,  and  before  the  commencement  of  the  suit|  to 
Vfitj  on  the  1st  day  of  March,  1845,  the  engines  in  the  declaration  men^ 
tioned  duly  were  by  the  defendants  half  finished,  according  to  the  terms 
and  meaning  of  the  said  agreement,  of  which  the  plaintiffs  then  had  nor 
tice  ;  yet  the  plaintiffs  did  not  nor  would  then,  although  they  were  then 
requested  so  to  do  by  the  defendants,  or  at  any  other  time  before  the 
commencement  of  the  suit,  pay  to  the  defendants  one-fourth  part  of  the 
said  sum  of  15,050/.,  or  any  part  thereof,  according  to  the  terms  and 
meaning  of  the  said  agreement ;  and  that  the  plaintiffs  then,  and  thence 
•8981  '^^^^^''^o>  ^2Ld  wholly  refused  so  to  do  ;  contrary  'to  the  terms  and 
meaning  of  the  said  agreement,  and  of  their  promise  so  made  as 
aforesaid — verification. 

The  plaintiffs,  treating  this  as  a  non-issuable  plea,  signed  judgment 
on  the  28th  of  November  last.  On  the  9th  of  December  the  parties 
attended  before  Coltman,  J.,  at  chambers,  upon  a  summons  taken  out 
by  the  defendants  to  set  aside  such  judgment  for  irregularity,  when  that 
learned  judge  stayed  the  proceedings  until  the  fourth  day  of  Hilary 
term,  in  order  to  give  the  defendants  an  opportunity  to  make  the  appli- 
cation in  court. 

Channelly  Serjt.,  accordingly,  on  the  fourth  day  of  the  last  term,  ob- 
tained a  rule  nisi. 

Sir  T.  Wildey  Serjt.,  (with  whom  was  Aspland,)  on  a  former  day  ia 
this  term  showed  cause.  This  is  clearly  not  an  issuable  plea :  no  issue 
could  be  taken  upon  it  that  would  decide  the  action  upon  its  merits.  It 
is  consistent  with  a  perfect  breach  by  the  defendants,  of  the  agreement 
they  have  entered  into.  The  defendants  must  resort  to  their  remedy  by 
cross  action.  The  plea  is  evidently  pleaded  for  the  purpose  of  raising 
the  question  whether  or  not  the  defendants'  obligation  to  complete  the 
engines  was  conditional  upon  the  due  payment  by  the  plaintiffs  of  the 
instalments  at  the  times  stipulated  for.  It  is  clear,  however,  that  such 
payment  was  not  a  condition  precedent.  There  is  not  an  entire  failure 
of  consideration.  Pordage  v.  Cofe,  1  Wms.  Saund.  320,  and  the  notes 
thereto,  Boone  v.  EyrCy  1  H.  Bla.  273,  n. ;  Carpenter  v.  Cresswelly  4  Bingh. 
409,  1  M.  &  P.  66;  Stavers  v.  Curling y  3  N.  C.  355,  3  Scott,  740,  and 
MaUock  v.  Kinglakey  10  Ad.  &  E.  50,  2  P.  &  D.  343,  show  distinctly, 
that,  where  there  are -acts  to  be  done  by  either  party,  the  performance  of 
*8991  ^^  whole  agreement  by  the  one  is  not  a  condition  precedent  to 
*his  right  to  sue  for  a  breach  on  the  part  of  the  other,  unless  it 
be  expressly  so  stipulated,  or  the  thing,  the  non-performance  of  which 
is  complained  of,  goes  to  the  whole  consideration.  This  plea  would  be 
sustained  by  proof  of  a  delay  of  forty-eight  hours  in  the  payment  of  an  in- 
stalment, or  a  payment  short  by  10/.  of  the  stipulated  amount.  Whether 
or  not  a  plea  is  issuable,  must  depend  upon  whether  it  is  one  upon  which 
^n  issue  can  be  taken,  the  decision  of  which  will  dispose  of  the  cause 
one  way  or  the  other :  that  is  the  principle  that  will  be  found  to  pervade 
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most  of  the  cases ;  and  it  is  impugned  by  one, — Mackay  v.  TFood,  7  M. 
&  W.  420.  [Channell^  Serjt.  We  rely  upon  Staples  v.  Holdsworthj  4  N. 
C.  144,  5  Scott,  432,  6  Dowl.  P.  C.  196 ;  (a)  Wilkinson  v.  Page,  6  M. 
&  G.  1012,  7  Scott,  N.  R.  961 ;  Steele  v.  Harmer,  14  M.  &  W.  136.J 
That  is  a  case  in  the  plaintiffs'  favour.  [Erle,  J.,  referred  to  Withers  v. 
Reynolds^  2  B.  &  Ad.  882.] 

C/iannelly  Serjt.,  in  support  of  the  rule.  The  plea  is  issuable.  A 
general  demurrer  is  an  issuable  plea  within  the  meaning  of  the  rule.  Thi^ 
plea  clearly  puts  the  law  in  issue,  and,  if  demurred  to,  will  determine  the 
action ;  the  rule  is  distinctly  laid  down  in  Steele  v.  Harmer.  The  plea  is 
tantamount  to  a  general  demurrer,  for  it  is  the  only  plea.  The  judgment 
of  Maule,  J.,  in  Wilkinson  v.  Page,  6  M.  &  G.  1014,  shows  that,  to 
make  a  plea  issuable,  it  is  not  necessary  that  it  should  be  one  that  goes 
to  the  merits,  in  the  popular  sense  in  which  the  expression  is  sometimes 
understood.  [Cresswell,  J.  Has  it  not  usually  been  considered  that  a 
plea,  to  satisfy  the  rule,  must  tender  an  issue  otjactj  which,  if  traversed, 
"will  determine  the  cause  on  its  merits?]  Such,  ^undoubtedly,  was  |.»qqa 
formerly  the  understanding  of  the  rule.  But  recent  decisions  have  ^ 
somewhat  enlarged  it.  In  Mackay  v.  Woody  Parke,  B.,  says :  «  That  it 
is  to  be  considered  an  issuable  plea,  upon  which  a  decision  on  demurrer, 
or  by  a  jury,  would  determine  the  action  on  the  merits."  And  Alder*- 
soN,  B.,  says :  <<  Any  plea  must  be  considered  an  issuable  plea,  which^ 
being  determined  in  favour  of  the  defendant,  shows  that  the  plaintiff  has 
no  right  of  action.  The  rule  to  be  collected  from  the  decision  of  this 
court  in  Humphreys  v.  The  Earl  of  Waldegravey  6  M.  &  W.  622,  is,  that 
a  plea  is  an  issuable  plea  which  tenders  some  matter,  upon  which,  if  issue 
be  taken,  the  case  would  be  decided  upon  the  merits."  The  last  case 
upon  the  subject, — in  which  the  rule  is  distinctly  and  correctly  laid  down, 
— is  Steele  v.  Harmery  14  M.  &  W.  136.  There,  in  an  action  by  the 
endorsee  against  the  acceptors  of  a  bill  of  exchange,  the  defendants,  who 
were  under  the  terms  of  pleading  issuably,  pleaded  (amongst  others)  the 
following  pleas, — first,  that,  after  acceptance  and  before  endorsement  to 
the  plaintiff,  the  drawee  waived  the  acceptance,  and  discharged  the 
defendants  from  payment  thereof,  of  which  the  plaintiff*  had  notice. — 
Secondly,  that,  after  the  making  and  accepting  of  the  bill,  and  before  it 
became  due,  it  was  delivered  by  the  defendants  to  W.  the  drawer,  and 
that  after  it  was  so  accepted  and  delivered,  and  while  W.  was  the  holder 
and  payee  thereof,  and  before  it  became  due,  W.  endorsed  it  to  H.,  one 
of  the  acceptors,  and  then  delivered  it  to  H.,  with  the  intention  of  divest* 
ing  himself,  and  thereby  he  did  divest  himself,  of  all  right,  title,  &c.,  in 
the  bill,  and  of  the  right  of  suing  thereon,  and  of  endorsing  the  same 
again  ;  that  it  was  endorsed  to  H.  for  a  valuable  consideration ;  that  H. 
continued  to  be  the  holder  of  the  said  bill  always  from  the  time  of 

(a)  And  we  WttttnhaU  ▼.  Grakam,  4  N.  C.  714, 6  Soott,  603, 6  Dow].  P.  C.  746. 
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*9011  *^^^  endorsement  thereof  until  it  was  afterwards  delivered  by  R 
to  the  plaintiff;  and  that,  at  the  time  when  the  bill  was  so  deli- 
Tered  to  the  plaintiff  by  H.,  the  plaintiff  had  notice  of  all  the  facts.  It 
was  held  that  these  were  issuable  pleas :  and  the  court  thus  lay  dowD  the 
rule : — (<An  issuable  plea  is  that  which  puts  the  merits  of  the  cause,  either 
on  the  facts  or  the  law,  in  issue — which  will  decide  the  action.  A  plea 
may  ultimately  turn  out  to  be  bad,  but  it  is  not  therefore  non-issuable, 
for,  if  it  were,  a  plea  could  not  be  issuable  unless  it  were  also  a  good 
one."  Here,  the  plea  alleges,  not  a  mere  failure  by  the  plaintiffs  to  per- 
form  their  part  of  the  contract,  but  an  absolute  refusal  to  pay  the  second 
instalment.  The  case  is,  therefore,  substantially,  within  that  of  WUhen 
y.  Reynolds^  2  B.  &  Ad.  882.  R.  agreed  to  supply  W.  with  straw,  to  be 
delivered  at  W.'s  premises  at  the  rate  of  three  loads  in  a  fortnight,  during 
a  specified  time ;  and  W.  agreed  <<  to  pay  R.  33s.  per  load  for  each  load 
of  straw  so  delivered  on  his  premises''  during  the  above  period.  After 
the  straw  had  been  supplied  for  some  time,  W.  refused  to  pay  for  the  last 
load  delivered,  and  insisted  on  always  keeping  one  payment  in  arrear:  it 
was  held,  that,  according  to  the  true  effect  of  the  agreement,  each  load 
was  to  be  paid  for  on  delivery;  and  that,  on  W.'s  refusal  to  pay  for  them, 
R.  was  not  bound  to  send  any  more.  Lord  Tenterden  said :  «  There 
is,  I  think,  no  doubt  that,  by  the  terms  of  this  agreement,  the  plaintiff  was 
to  pay  for  the  loads  of  straw  as  they  were  delivered.  If  that  were  not  so, 
the  defendant  would  have  been  liable  to  the  inconvenience  of  giving  credit 
for  an  indefinite  length  of  time^  and,  in  case  of  non-payment,  bringing  an 
action  for  a  very  large  sum  of  money ;  which  does  not  appear  to  have 
•9021  ^^^^  intended  by  the  contract.  The  only  *question  is,  whether, 
upon  the  plaintiff's  saying  <  I  will  not  pay  for  the  goods  on  deli- 
very,' (for,  that  was  the  effect  of  the  communication  to  the  defendant,) 
it  was  incumbent  on  the  defendant  to  go  on  supplying  straw ;  and  he 
clearly  was  not  obliged  to  do  so."  And  Patteson,  J.,  said:  ««If  the 
plaintiff  had  merely  failed  to  pay  for  any  particular  load,  that  of  itself 
might  not  have  been  an  excuse  to  the  defendant  for  delivering  no  more 
straw,  but  the  plaintiff'  here  expressly  re/uses  to  pay  for  the  loads  as  ddi- 
vered ;  the  defendant,  therefore,  is  not  liable  for  ceasing  to  perform  his 
part  of  the  contract."  To  disallow  this  plea  would  be  to  deprive  the 
defendants  of  their  writ  of  error.  [Tindal,  C.  J.  To  allow  it  would  be 
to  give  them  an  opportunity  to  carry  the  plaintiffs  through  all  the  courts; 
which  it  was  the  object  of  the  rule  to  avoid.]  The  rule  does  not  prevent 
this,  where  the  defendant  demurs  generally  to  the  declaration.  The 
question  is,  whether  the  point  is  raised  bond  fide.    . 

Cur.  adv.  tmA. 

Tindal,  C.  J.,  now  delivered  the  opinion  of  the  court. 

This  was  a  rule  to  show  cause  why  the  judgment  which  had  been 
signed,  should  not  be  set  aside.  The  action  was  brought  upon  an  agree- 
ment made  between  the  plaintiffs  and' the  defendants,  whereby  it  wai 
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agreed  that  the  defendants  should  furnish  a  pair  of  direct-acting  steam- 
engines  of  the  collective  power  of  350  horses ;  with  every  metallic  part 
complete  to  set  to  work,  for  15,050/. ;  and  further  supply  duplicate  extras 
and  stores,  as  per  list  No.  2,  for  1640/. ;  and  that  the  engines  should  be 
completed  ready  to  put  on  board,  in  eight  months  from  the  date  of  the 
said  agreement ;  and  that  the  plaintiffs  should  pay  them  the  said  sums  in 
the  following  manner,  namely,  one-fourth  part  on  signing  the  agree- 
ment, one-fourth  part  when  the  engines  should  *be  half  finished,  r»QQo 
one-fourth  part  when  the  engines  should  be  ready  to  put  on  *- 
board,  and  one-fourth  part  when  the  engines  should  be  completed  on 
board. 

The  declaration  contained  an  averment  of  the  payment  by  the  plaintiffs 
of  one  fourth  part  at  the  signing  of  the  agreement,  and  of  readiness  and 
willingness  to  perform  the  agreement  on  their  part,  and  alleged,  by  way 
of  breach,  that  the  engines  were  not  completed,  ready  to  be  put  on  board, 
in  eight  months  from  the  date  of  the  agreement,  or  at  any  other  time,  nor 
were  put  on  board. 

The  defendants  having  obtained  time  to  plead,  on  the  terms  of  pleading 
issuably,  pleaded,  that,  although,  after  making  the  agreement  in  the  de- 
claration mentioned,  and  within  the  said  space  of  eight  months  from  the 
date  of  the  said  agreement,  and  before  the  commencement  of  the  suit,  the 
engines  in  the  declaration  mentioned  were  by  the  defendants  half  finished, 
according  to  the  terms  and  meaning  of  the  said  agreement ;  of  which  the 
plaintiffs  had  notice ;  yet  the  plaintiffs  did  not  nor  would  then,  although 
requested  so  to  do  by  the  defendants,  or  at  any  other  time  before  the 
co&nmencement  of  the  suit,  pay  to  the  defendants  one-fourth  part  of  the 
said  sum  of  15,050/.,  or  any  part  thereof,  according  to  the  terms  and 
meaning  of  the  said  agreement ;  but  the  plaintiffs  then  and  from  thence- ' 
forth  wholly  refused  so  to  do ;  contrary  to  the  terms  and  meaning  of  the 
said  agreement,  and  of  their  promise  so  made  as  aforesaid. 

The  plaintiffs  thereupon  signed  judgment :  and  upon  the  present  mo-^ 
tion  the  question  arises,  whether  the  plea  pleaded  was  an  issuable  plea 
within  the  meaning  of  the  order  for  time  to  plead. 

The  plea  objected  to  appears  to  be  pleaded  with  a  view  to  raise  the  ques- 
tion whether  the  defendants  were  bound  to  complete  and  deliver  the  en- 
gines under  the  *agreement,  if  the  stipulated  payments  were  not  r^Q^A 
made  by  the  plaintiffs  as  the  work  proceeded.  ^ 

It  is  not  necessary  for  us  in  the  present  stage  of  the  proceedings,  to 
pronounce  an  opinion  whether  the  plea  in  question  is  a  good  plea  or  not. 
It  is  not  manifestly  a  bad  plea :  on  the  contrary,  it  may  be  thought  to 
raise  a  fair  question  of  doubt  in  matter  of  law,  the  decision  of  which  will 
determine  the  legal  rights  of  the  parties  upon  the  merits.  It  was  said  by 
the  court  of  Exchequer,  in  the  late  case  of  Steele  v.  Harmer^  14  M.  &  W. 
139,  (« An  issuable  plea  is  that  which  puts  the  merits  of  the  cause,  either 
on  the  facts  or  the  law,  in  issue  which  will  decide  the  action.    A  plea 


dOl  Keys  v.  Harwood.  E.  T.  18*8,. 

may  ultimately  turd  out  to  be  bad  ;  but  it  is  not  therefore  non-issuable ; 
for,  if  it  were,  a  plea  could  not  be  issuable,  unless  it  were  also  a  good 
one."  This  is  in  conformity  with  the  rule  before  laid  down  in  Mackay  t. 
Woody  7  M.  &  W.  421,  where  it  was  said  by  Parke,  B.,  <«  That  is  to  be 
considered  an  issuable  plea  upon  which  a  decision  on  demurrer,  or  by  a 
jury,  would  determine  the  action  on  the  merits."  We  think  the  plea 
pleaded  in  the  present  case  does  raise  a  question  of  law  on  which  the 
defendants  are  entitled  to  have  the  deliberate  judgment  of  the  court,  an4 
the  opinion  of  a  court  of  error ;  and  that  the  plea  is  calculated  to  bring 
the  question  to  a  decision  on  the  merits,  without  any  unfair  delay  or  em« 
barrassment  of  the  plaintiffs :  and  we  think,  therefore,  that  we  shall  best 
meet  the  justice  of  the  case  by  following  the  course  adopted  in  the  above- 
cited  case  of  Stede  v.  Harmer.  The  rule  therefore  will  be  made  absolute, 
the  costs  to  be  costs  in  the  cause.  Rule  absolute  accordingly. 
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Where  by  the  tenne  of  a  contract  a  servico  to  be  performed  by  A.  for  B.  is  to  be  paid  for  in  goodi, 
A.  cannot  declare  in  debt  for  the  value  of  the  service,  but  must  sue  on  the  special  contract 

But'  if  B.,  by  his  own  act,  render  the  delivery  of  the  goods  impoaaible,  A.  may  sue  id  debt  fiw 
the  value  of  the  service. 

So,  if  B.  allow  the  goods  to  be  sold  under  an  execution  against  him. 

Debt,  for  board,  lodging,  and  necessaries,  provided  by  the  plaintiff  for 
the  defendant  and  his  son,  at  the  defendant's  request,  for  money  lent,  and 
for  money  found  due  upon  an  account  stated. 

Pleas,  except  as  to  6/.  3^.  6(2.,  never  indebted,  payment,  and  accord 
and  satisfaction,  and,  as  to  that  sum,  payment  into  court. 

At  the  trial  before  Maule,  J.,  at  the  last  sitting  for  Middlesex  in  this 
term,  the  plaintiff  claimed  29/.  12s.  6d.  as  the  balance  due  to  him  for 
the  board  and  lodging  of  the  defendant  and  his  son,  of  the  former,  at  the 
rate  of  25s.,  of  the  latter,  at  the  rate  of  10^.,  per  week.  Upon  the  cross* 
examination  of  the  first  witness  called  to  prove  the  plaintiff's  case,  the  de- 
fendant's counsel  put  into  his  hands  a  paper  (not  in  the  handwriting  of 
the  witness,)  purporting  to  be  an  agreement  between  the  plaintiff  and  the 
defendant  fixing  the  terms  upon  which  the  defendant  and  his  son  were  to 
be  boarded  by  the  plaintiff.  The  witness  stated  that  he  had  never  seen 
the  agreement  before;  but  he  proved  the  plaintiff's  signature  thereto. 
It  was  thereupon  objected  that  the  plaintiff  was  bound  to  put  in  the  agree- 
ment as  part  of  his  case.  The  learned  judge,  however,  thought  otherwise. 
The  agreement  was  then  put  in  by  the  defendant.    It  was  as  follows : — 

«  Memorandum  of  agreement  between  Edward  Keys  on  the  one  part, 
and  J.  B.  Harwood  of  the  other — ^that  I,  the  said  EMward  Keys,  agree  tc 
board  and  lodge  the  said  J.  B.  Harwood,  in  the  usual  way  that  boarden 
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are  generally  treated,  for  the  sum  o{26s.  per  *week,  and  his  son  pgnfi 
William  Harwood,  for  the  sum  of  10s.  per  week ;  being  in  aU  355.  *• 
per  week ;  and,  in  payment  for  the  above  board  and  bdging,  I,  Edward 
Keys,  agree  to  take  the  furniture  deposited  in  my  premises  by  J.  B.  Har- 
wood as  per  inventory  annexed,  and  valued  at  28/.  10;.,  provided  the  said 
J.  B.  Harwood  continues  to  board  and  lodge  in  his  apartments  on  the  first 
floor  until  the  above  28Z.  10s.  is  expended.  I  also  agree  to  take  such  furni- 
ture as  I  may  want  out  of  the  inventory,  for  the  amount  due  to  me,' at  any 
time  the  said  J.  B.  Harwood  may  want  to  quit  my  premises :  the  furniture  in 
question  to  be  valued  by  a  broker  or  brokers  disinterested  to  either  party. 

(Signed        u  Edward  Keys. 

(« London,  December  9th,  1844." 

On  the  part  of  the  plaintiff  it  was  objected  that  the  agreement  was  in 
admissible,  for  want  of  a. stamp.    The  objection  was  overruled,  on  the 
ground  that  the  subject-matter  of  the  agreement  did  not  necessarily  appear 
to  be  of  the  value  of  20Z. 

It  was  then  insisted  on  behalf  of  the  defendant,  that  the  plaintiff  should 
have  declared  specially  upon  the  agreement,  instead  of  declaring  gene- 
rally for  board  and  lodging,  to  be  paid  for  on  request.  It  appeared,  how- 
ever, that,  after  the  agreement  had  been  entered  into,  the  furniture  in 
question  had  been  taken  in  execution,  and  sold,  under  a  judgment  ob- 
tained against  the  defendant  by  a  third  person,  and  that  the  plaintiff  was 
prevented  by  the  defendant's  refusal  to  make  an  affidavit,  from  asserting 
his  title  to  it. 

The  learned  judge  left  the  case  to  the  jury  with  strong  observations 
upon  the  conduct  of  the  defendant  in  withholding  his  affidavit.  The 
jury  returned  a  verdict  for  the  plaintiff  for  231.  9s.  beyond  the  sum  paid 
into  court. 

*ByleSj  Seijt.,  on  a  former  day,  moved  for  a  new  trial  on  the  r«QQ7 
grounds  of  improper  reception  of  evidence,  and  of  misdirection.  ^ 
He  submitted  that  it  was  incumbent  on  the  plaintiff  to  put  in  the  written 
agreement,  inasmuch  as  its  existence  became  apparent  before  he  had 
proved  his  case.  [Erle,  J.,  observed  that  the  defendant's  counsel  had 
no  right  to  ask  the  plaintiff's  witness  to  read  a  document  that  was  not  in 
his,  the  witness's,  handwriting.]  The  learned  Serjeant  further  insisted 
that  the  jury  were  not  properly  directed  ;  for  that  they  should  have  been 
told  that  the  effect  of  the-  agreement  was,  to  satisfy  the  plaintiff's  claii^, 
pro  tantoj  by  the  appropriation  of  the  furniture. 

Cur,  adv.  vtdL 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  objection  raised  in  this  case  before  my  brother  Maule  was,  that  the 
action  was  wrongly  conceived  in  point  of  form ;  that,  instead  of  being 
framed  as  an  action  of  debt  for  board  and  lodging  to  be  paid  for  on 
request y  the  plaintiff  ought  to  have  declared  on  the  special  agreement 
proved  to  have  been  made  between  the  parties.    By  the  written  contract 
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produced  at  the  trial,  the  plaintiflf  agreed  to  board  and  lodge  the  defend- 
ant and  his  son  at  the  Weekly  sum  therein  mentioned,  and  <<  in  payment 
for  the  above  board  and  lodging/'  agreed  to  take  the  furniture  deposited 
in  his  premises  by  the  defendant,  as  valued  at  28/.  10;.  And,  undoubt- 
edly, if  nothing  had  taken  place  after  the  contract  was  entered  into,  to 
prevent  the  possibility  of  its  being  performed,  the  objection  would  have 
been  sustainable. 

But,  after  the  contract  was  made,  and  before  the  action  was  brought, 
one  of  the  creditors  of  the  defendant  recovered  a  judgment  against  him, 
«q^Q-|  and  seized  and  ^sold  the  furniture  in  question  under  his  execa- 
tion  upon  such  judgment.  We  consider  the  case,  therefore,  to  be 
the  same,  in  effect,  as  if  the  defendant  had  himself  taken  away  the  furni- 
ture, and  sold  it :  and  that  the  plaintiff  is,  in  consequence,  entitled  to 
recover  the  value  of  the  board  and  lodging  by  the  ordinary  action  of  debt, 
as  if  the  special  contract  had  never  existed.  This  seems  the  principle 
laid  down  by  Lord  Tenterden  in  the  case  of  Baines  v.  Payne^  I  Chitty 
on  Pleading,  8th  edit.  357.(a)  We  therefore  think  the  verdict  is  not  to 
be  disturbed.  Rule  refused. 

(a)  And  wee  Sir  jSnthony  Mayne^i  cote,  ft  Co.  Rep.  20,  and  the  record  in  error,  Co.  EnL  244. 
«  And  thereupon  the  cam  in  temp.  E.  1,  Covenant  29,  and  F.  N.  B.  was  put,  that  although  the 
covenant  be  that  he  Uave  the  wood  in  as  good  plight,  dec.,  at  the  end  of  the  term,  if  the  lessee 
cuts  down  the  trees  the  lessor  shall  presenUy  have  an  action  of  covenant ;  for  it  is  not  possible 
that  he  leave  the  trees,  Ac,  at  the  end  of  tbe  term ;  so  that  the  impossibility  of  this  act  whmh. 
give  a  present  action  upon  a  future  covenant"  7  Co.  Rep.  15  a.  In  5  Co.  Repw  21,  it  is  stated 
that  the  covenant  in  temp.  E.  1,  was  to  keep  (a  garder  iu  the  first  edition,)  the  house,  &c^  in 
repair,  but  this  was  a  mistake,  as  might  have  been  inferred  from  the  context 


HARRIS  V.  ROBINSON.    May  7. 

Where  the  eighth  day  afler  service  of  a  writ  of  sununons  falls  on  any  day  between  the  Tban- 
day  next  before,  and  the  Wednesday  next  after,  Easter-Day,  the  last  day  for  entering  an 
appearance  thereto  is  the  Wednesday  next  after  Easter-Day,  the  rule  of  court  of  Easter  terib 
2  W.  4,  being  overridden  by  the  statute  2  W.  4,  c.  39,  s.  1 1. 

The  defendant  was  served  with  a  copy  of  a  writ  of  summons,  on  Mon* 
day,  the  6th  of  April.  The  plaintiflf  entered  an  appearance  for  him  sec, 
Stat,  on  the  16th.    On  the  18th, 

C,  JoneSy  Serjt.,  obtained  a  rule  nisi  to  set  aside  the  appearance  and 
*d091  ^l^s^^^^^^  proceedings,  for  irregularity,  *with  costs,  on  the 
ground  that  it  had  been  entered  too  soon.  He  referred  to  the 
rule  of  Easter  term,  2  W.  4,  by  which  it  was  ordered  « that  the  days 
between  Thursday  next  before,  and  the  Wednesday  next  after  Easter-Day, 
shall  not  be  reckoned  or  included  in  any  rules  or  notices  or  other  proceed* 
ings,  except  notices  of  trial  or  notices  of  inquiry  in  any  of  the  courts  of 
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law  at  Westminster  ^"  and  also  to  the  case  of  Harrison  v.  Heaihom  ana 
Tail,  4  N.  C.  443,  6  Scott,  283,  6  Dowl.  P.  C.  611.  (a) 

ByleSf  Serjt.,  contra,  relied  on  the  eleventh  section  of  the  2  W.  4,  c.  39, 
which  enacts  <<  that,  if  any  writ  of  summons,  capias,  or  detainer,  issued 
by  authority  of  this  act  shall  be  served  or  executed  on  any  day,  whether 
in  term  or  vacation,  all  necessary  proceedings  to  judgment  and  execution 
may,  except  as  hereinafter  provided,  be  had  thereon,  without  delay,  at  the 
expiration  of  eight  days  from  the  service  or  execution  thereof,  on  what- 
ever day  the  last  of  such  eight  days  may  happen  to  fall,  whether  in  term 
or  vacation  :  provided  always,  that,  if  the  last  of  such  eight  days  shall  in 
any  case  happen  to  fall  on  a  Sunday,  Christmas-Day,  or  any  day  appointed' 
for  a  public  fast  or  thanksgiving,  in  either  of  such  cases  the  following 
day  shall  be  considered  as  the  last  of  such  eight  days,  and,  if  the  last  of 
such  eight  days  shall  happen  to  fall  on  any  day  between  the  Thursday 
before  and  the  Wednesday  after  Easter-Day,  then,  in  every  such  case,  the 
Wednesday  after  Easter-Day  shall  be  considered  as  the  last  of  such  eight 
dajrs."  He  contended,  that,  according  to  that  statute,  Wednesday,  the 
15th,  was  the  last  day  for  entering  an  appearance,  and  therefore  that  the 
plaintiff's  proceeding  was  strictly  regular. 

*C.  JoneSj  Serjt.,  in  support  of  his  rule.     The  rule  of  Easter    r*Qi  a 
term,  2  W.  4,  is  unaffected  by  the  statute  referred  to,  which  was     ^ 
prior  in  point  of  date  to  the  decision  of  this  court  in  Harrison  v.  Heathom 
and  Tail. 

TiNDAL,  C.  J.  The  case  cited  >^'as  one  to  which  the  statute  did  not 
apply.  In  this  case,  however,  we  think  the  rule  of  court  is  overridden  by 
the  statute.  Leges  posteriores  priores  contrarias  abrogant.(h)  Here,  the 
last  day  for  entering  an  appearance  was  Wednesday,  the  15th. 

Rule  discharged,  with  co8ts.(c) 

(a)  And  we  Chamock  ▼.  SMA,  3  Dowl.  P.  C.  607. 

(6)  2  RoU.  Rep.  410,  11  Co.  Rep.  62  b,  63  a. 

(c)  Ai  to  the  obaonrance  of  holidays  in  term  timoi  aee  the  atat  3  &4  W.  4»  c.4S,8.  43. 


•CAPES  V.  JONES.    May  8.  [♦911 

The  aheriff  or  inferior  judge  to  whom  a  writ  of  trial  'im  directed,  has  no  authority  to  certify 
under  the  (late)  Tower  Hamleta*  coart  of  requests  acts,  23  G.  2,  c  SO,  s.  8,  and  2  W.  4,  c 
IxT.,  Uiat  there  was  probable  or  reasonable  caose  of  action  for  5/.  or  more. 

By  the  seventh  section  of  the  former  act  it  is  enacted,that,  if  any  action  be  broQght  elsewhere 
for  a  demand  cognisable  in  the  local  court,  and  it  shall  appear  to  the  judge  or  judges  of  the 
court  where  the  action  is  brought,  that  the  debt  to  be  recovered  does  not  amount  to  40c^ 
and  the  defendant  shall  duly  prove,  by  sufficient  testimony  to  be  allowed  by  any  judge  or 
judges  of  the  court  where  the  action  shall  depend,  that,  at  tbe  time  of  commencing  audi  action* 
the  defendant  was  inhabiting  and  resident  within  the  district,  and  liable  to  be  warned  or  sum- 
moned before  the  court  of  requests  for  such  debt,  the  said  judge  or  judgea  shall  not  allow  to 
the  plaintiff  any  oosta,  but  shdl  award  costs  to  the  defendant 

Tbe  eighth  section  provides^  that,  where  the  plaintiff  shall,  in  any  actioD  bimight  in  a  superior 
court,  obtain  a  verdict  for  leas  than  40s.,  if  the  judge  or  judges  who  shall  try  the  cause  shall 
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certify  that  there  wu  probable  or  reasonable  cause  of  action  for  40s.  or  more,  the  plaintiff 
shall  not  be  liable  to  pay  coats,  but  shall  recover  his  costs  as  if  that  act  had  not  been  made.  ^ 

The  twenty-first  section  enacts  that  no  action  or  suit  for  any  debt  not  amounting  to  40s^  and 
recoverable  by  virtue  of  that  act  in  the  said  court  of  requests,  shall  be  brought  against  anj 
person  residing  or  inhabiting  within  the  jurisdiction  thereof,  in  any  other  court  whatso- 
ever. 

An  action  having  been  brought  in  this  court  against  a  party  liable  to  be  sued  in  the  local 
court,  and  .the  jury  having,  on  the  trial  before  the  secondary  of  London,  found  a  ver 
di'ct  for  less  than  5/« : — Held,  that  the  defendant  was  not  bound  to  avail  hiinaelf  of  the  pro- 
hibitory clause,  by  plea  or  by  evidence  at  the  trial,  but  was  at  liberty,  notwithstanding  the 
trial  took  place  before  a  judge  who  had  no  power  to  certify  under  sect.  8,  afterwards  to  apply 
to  the  court  for  leave  to  enter  a  suggestion  under  sect  7. 

Debt,  for  goods  sold  and  delivered,  with  a  count  upon  an  account  stated. 
Pleas,  to  the  first  count,  payment,  and,  for  the  second,  nunquam  inde- 

At  the  trial  before  the  secondary  of  the  city  of  London  on  the  27th  of 
February  last,  a  verdict  was  returned  to  the  plaintiff  for  11.  Is.  6d. 

Dawlingy  Serjt.,  on  a  former  day  in  this  term,  on  behalf  of  the  defend- 
ant, obtained  a  rule  calling  upon  the  plaintiff  to  show  cause  why  he  should 
4egi  oi  ^^^  bring  in  *the  record,  and  the  defendant  be  at  liberty  to  enter  a 
suggestion  thereon,  pursuant  to  tiie  statute  23  G.  2,  c.  30,  on  the 
ground  that  the  defendant,  at  the  time  of  the  commencement  of  the  action, 
was  residing  and  inhabiting  within  the  jurisdiction  of  the  court  of  requests 
for  the  Tower  Hamlets,  and  was  liable  to  be  summoned  to  such  court  for 
the  debt  for  which  this  action  was  brought,  and  that  such  debt  did  not 
amount  to  the  sum  of  40^. ;  and  why  the  plaintiff  should  not  be  deprived 
of  his  costs,  and  pay  the  defendant  the  costs  he  had  incurred  in  the  de- 
fence of  the  action.  The  affidavit  upon  which  the  rule  was  obtained 
tttated,  that,  «  at  the  time  of  the  accruing  of  the  cause  or  causes  of  acdon 
in  this  cause,  and  also  at  the  time  of  the  commencement  of  this  suit,  the 
defendant  as  well  as  the  plaintiff  were  both  of  them,  and  from  thence 
hitherto  had  been  and  still  were,  resident  within  the  limits  of  the  court  of 
requests  for  the  Tower  Hamlets,  and  that  the  defendant  was  and  continued 
liable  to  be  summoned  or  warned  to  the  said  court  of  requests  for  the 
Tower  Hamlets ;  'that  such  court  of  requests  has  jurisdiction  in  matters 
of  debt  to  the  amount  of  5/. ;  and  that  the  defendant  should  have  been 
summdkied  before  the  commissioners  of  such  court  of  requests  for  the 
Tower  Hamlets,  for  the  recovery  of  the  said  sum  of  IZ.  7s.  6rf." 

Talfourdj  Serjt.,  now  showed  cause  upon  an  affidavit  which  stated  that 
the  action  was  brought  to  recover  bi,  Os.  6d.,  which  sum  included  charges 
for  work  and  labour,  as  well  as  a  sum  of  2/.  155.,  the  price  of  a  racing 
saddle  which  it  appeared  had  been  lent  to  the  defendant,  and  not  returned, 
both  of  which  were,  under  the  secondary's  direction,  excluded  from  the 
verdict  by  reason  of  there  being  no  count  in  the  declaration  applicable 
*91^1  ^^''^^^  -  ^^^  ^^  plaintiff's  attorney  applied  to  the  secondary  for 
a  certificate,  under  the   provisions  of  the  ^eighth  section  (a) 

(a)  Which  enacts,  *<  that,  where  the  plaintiff  ahaU,  upon  any  aetioa  broiigbt  m.  wuj  af  tfas 
King's  courts  at  Weatminister,  or  in  any  of  Uie  ooarta  of  Great  8e«ioo  «f  Wake,  an 
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of  the  23  G.  2,  c.  30,  (a)  that  the  plaintiff  had  probable  cause  of  action 
for  more  than  40.9. ;  and  that  the  secondary  declined  to  give  such  certifi* 
cate,  conceiving  he  had  no  power  so  to  do.  The  fifth  section  of  that  sta- 
tute provides,  "that  it  shall  and  may  be  lawful  to  and  for  any  person  or 
persons  who  now  have,  or  hereafter  shall  have,  any  debt  or  debts  owing 
unto  him,  her,  or  them,  not  amounting  to  the  sum  of  40^.,  by  any  person 
or  persons  whatsoever  residing  or  inhabiting,  or  keeping  any  shop,  shed, 
stall,  or  stand,  or  seeking  a  livelihood,  or  trading  or  dealing  within  the 
district  therein  described,  or  any  part  thereof,  to  cause  such  debtor  or 
debtors  to  be  warned  or  summoned  to  appear  before  the  commissioners 
of  the  court  created  by  that  act,  and  that  any  three  or  more  of  such  com- 
missioners shall  have  full  power  and  authority  to  adjudicate  toi^ching  such 
debts  not  amounting  to  the  sum  of  40s.  as  they  shall  find  to  stand  with 
equity  and  good  conscience."  The  seventh  section  enacts,  "  that,  if  in 
any  action  of  debt,  or  action  on  the  case  upon  an  assumpsit  for  recovery 
of  any  debt,  to  be  sued  or  prosecuted  against  any  person  or  persons  afore- 
said in  any  of  the  King's  courts  at  Westminister,  or  elsewhere  oiit  of  the 
said  court  of  requests,  and  it  shall  appear  to  the  judge  or  judges  of  the 
court  where  such  action  shall  be  sued  or  prosecuted,  that  the  debt  to  be 
recoTered  by  the  plaintiff  in  such  action  doth  not  amount  to  the  sum  of  40s., 
and  the  defendant  in  such  action  shall  duly  prove  by  sufficient  *tes-  t^q-ia 
timony,  to  be  allowed  by  any  judge  or  judges  of  the  court  where 
such  action  shall  depend,  that,  at  the  time  of  commencing  such  action, 
such  defendant  was  inhabiting  and  resiant  within  the  district  hereinbefore 
described,  or  any  part  thereof,  and  was  liable  to  be  warned  or  summoned 
before  the  said  court  of  requests  for  such  debt,  then  and  in  such  case  the 
said  judge  or  judges  shall  not  allow  to  the  said  plaintiff  any  costs  of  suit, 
but  shall  award  that  the  said  plaintiff  shall  pay  so  much  ordinary  costs  to 
the  party  defendant  as  such  defendant  shall  justly  prove,  before  the  said 
judge  or  judges,  it  hath  truly  cost  him  in  defence  of  the  said  suit."  And 
the  twenty- first  section  enacts  «*  that  no  action  or  suit  for  any  debt  not 
amounting  to  the  sum  of  40s.,  and  recoverable  by  virtue  of  that  act  in 
the  said  court  of  requests,  shall  be  brought  against  any  person  residing  or 
inhabiting  within  the  jurisdiction  thereof,  in  any  other  court  whatsoever." 
The  proper  mode  of  taking  advantage  of  these  provisions  is,  by  plea,  or 
by  evidence  at  the  trial,  and  not  by  suggestion.  In  Parker  v.  Elding^ 
1  East,  352,  a  similar  provision  in  the  18  G.  3,  c.  36,  relating  to  the  Isle 
of  Ely,  was  held  to  be  a  defence  upon  the  general  issue.  So,  in  Taylor  v. 
Blairy  3  T.  R.  452,  under  the  Westminster  court  of  requests  act,  23  G. 
2,  c.  17,  it  was  held  that  advantage  could  only  be  taken  of  a  similar  pro- 
hibition by  plea,  or,  possibly,  by  evidence  at  the  trial.     In  Barney  v.  2W6, 

palatine,  obtained  a  verdict  for  lew  than  40*.,  if  the  judge  or  judges  who  shall,  by  the  said  caase, 
certify  tliat  there  was  a  probable  or  reasonable  cause  of  action  for  40«.  or  more,  in  every  such 
caae  the  plaintiff  shall  not  be  liable  to  pay  costs,  but  shall  recover  his  costs  of  suit,  as  if  this  act 
had  not  been  made. 

(a)  Repealed  by  9  &  10  Vict  c.  96. 

3  B 
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2  H.  Black.  351,  the  act — ^the  Soathwark  court  of  requests  act,  22  G.  3,  c. 
47— -contained  a  provision,  (s.  6,)  in  the  precise  terms  of  the  se\^enth  sec* 
tion  of  the  act  now  under  discussion ;  and  it  was  held  that  the  proper 
mode  of  taking  advantage  of  it  was  by  motion  for  leave  to  enter  a  sug- 
gestion. That  act,  however,  did  not,  like  this,  contain  a  prohibitory  clause. 
*Q1 51  ^*^®^  ^^  psirty  is  bound  under  this  act  to  avail  himself  of  the  *ob- 
jection  by  plea,  or  by  evidence  at  the  trial,  the  seventh  and  twenty- 
first  sections  will  be  at  varimce,  and  the  latter  will  repeal  the  former. 
Supposing  the  two  sections  not  to  be  irreooncilable,  the  seventh  must  be 
read  in  conjunction  with  the  eighth,  and  be  held  to  apply  only  nrhere  the 
cause  is  tried  before  a  judge  competent  to  certify  under  the  last-mentioned 
section,  which  the  secondary  or  undersherifi* clearly  is  not :  Jones  v.  Barnes^ 
2  M.  &  W.  313 ;  Elsley  v.  Kirby,  9  M.  &  W.  536.  It  would  be  maai- 
festly  unjust  that  the  plaintiff  should  be  subjected  to  the  penalty  imposed 
by  sect.  7,  merely  because  the  court  has  thought  fit  to  send  the  cause  for 
trial  before  a  judge  who  has  no  power  to  give  him  the  benefit  of  the  eighth 
section. 

Dowlingy  Serjt.,  in  support  of  his  rule.  It  may  be  conceded,  that,  in  all 
cases  where  the  act  contains  a  prohibitory  clause,  advantage  must  be  taken 
of  it  by  plea,  or  at  all  events  at  the  trial.  But  there  is  no  case  to  show, 
diat,  where  there  is  another  clause  in  the  act  giving  a  different  remedy, 
the  party  is  bound  to  avail  himself  of  that  given  by  the  prohibitory  clause. 
The  seventh  and  eighth  sections  contemplate  the  trial  of  the  cause  on  its 
merits.  And  there  is  no  necessity  for  holding  that  the  twenty-first  section 
repeals  the  seventh ;  a  sensible  effect  may  be  given  to  both ;  the  remedy 
provided  by  them  being  cumulative.  The  construction  contended  for  on 
the  part  of  the  defendant  is  in  reality  beneficial  to  the  plaintiflT;  for,  if  the 
defendant  were  to  plead  the  act,  or  to  urge  the  objection  at  the  trial,  the 
plaintiff  would  have  to  pay  all  the  costs,  and  must  afterwards  resort  to  the 
inferior  court  for  the  recovery  of  his  demand,  which  he  obtains  without 
*9161  ^^^^S  ^^  ^^  ^^  objection  comes  by  way  of  suggestion.  [Tindal, 
C.  J.  *If  the  objection  be  taken  by  plea,  the  plaintiff  at  all 
events  avoids  the  costs  of  the  subsequent  proceedings.]  By  the  course 
here  adopted,  the  plaintiff  has  the  chance  of  a  certificate  under  the  eighth 
section.  The  case  of  Elsley  v.  Kirby  shows  that  the  secondary  could  not 
grant  a  certificate,  under  sect.  8,  that  there  was  probable  or  reasonable 
cause  of  action  for  40^.  or  more.  But  it  by  no  means  follows,  that, 
because  the  plaintiff  has  thought  fit  to  carry  the  cause  for  trial  before  an 
inferior  tribunal,  and  has  thereby  deprived  himself  of  the  benefit  of  tiaX 
section,  the  defendant  is  therefore  to  be  deprived  of  the  advantage  given 
to  him  by  sect.  7.  [Cresswell,  J.  Putting  the  twenty-first  section  out 
of  consideration,  and  assuming  the  seventh  and  eighth  to  be  the  only 
clauses  applicable  to  the  case,  by  what  medium  of  proof  is  it  to  be  shown 
that  the  action  is  brought  for  less  than  40s.  ?  Suppose  we  are  satisfied 
that  the  action  is  brought  for  30;.,  and  the  judge  has  certified,  (the  cause 
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faaviDg  been  tried  before  a  judge  who  has  power  to  certify,)  under  sect.  8, 
that  there  was  probable  or  reasonable  cause  of  action  for  40s.  or  more,  we 
are  bound  by  the  certificate.  It  may  be  that  the  act  is  capable  of  this 
construction — that,  in  order  to  avail  himself  of  the  seventh  section,  the 
defendant  must  make  it  appear  to  the  judge  at  nisi  prius  that  the  action 
is  brought  to  recover  less  than  40$.,  and  to  the  court  on  affidavit  that  he 
resides  within  the  jurisdiction  of,  and  was  liable  to  be  warned  or  sum- 
moned to,  the  inferior  court.  If,  upon  the  true  construction  of  sect.  7, 
the  defendant  is  entitled  to  enter  a  suggestion,  I  do  not  see  why  he  should 
be  deprived  of  that  advantage  by  the  trial  of  the  cause  before  an  inferior 
judge.  It  may  be  that  the  plaintiff  loses  the  benefit  of  sect.  8,  by  the 
operation  of  the  writ  of  trial  act.]  If  the  plaintiff  has  lost  an  advantage 
by  having  the  cause  tried  before  a  less  expensive  tribunal,  that  is  his  own 
act :  he  was  the  moving  party.  [Talfourd^  Serjt.  *The  case  of  r«9i7 
Jones  v.  BameSy  2  M.  &  W.  313,  shows  that  it  is  the  defendant's 
duty  to  urge  bis  liability  to  be  summoned  to  the  court  of  requests,  as  an 
answer  to  the  application  for  the  writ  of  trial.  Tindal,  C.  J.  In  Shaw 
Y.  OaieSy  4  Dowl.  P.  C.  720,  it  was  held  that  a  defendant,  by  consenting 
to  a  cause  being  tried  before  the  sheriff,  under  the  writ  of  trial  act,  know- 
ing at  the  time  that  he  was  liable  to  be  sued  for  the  debt  in  a  local  court 
only,  does  not  thereby  waive  his  right  to  claim  costs  from  the'  plaintiff, 
upon  his  recovering  less  than  5/.  Cresswell,  J.  In  Bishop  v.  Marshy 
6  New  Cases,  12,  8  Scott,  128,  8  Dowl.  P.  C.  1,  the  point  is  treated  as 
ipite  settled.]  In  Forbes  v.  SimmonSy  9  Dowl.  P.  C.  37,  likewise,  it  was 
held  that  an  application  to  enter  a  suggestion  on  the  roll  under  the  Mid- 
dlesex county  court  act,  23  G.  2,  c.  33,  for  costs,  may  be  made  as  well 
in  a  case  tried  before  the  sheriff,  as  in  a  case  tried  before  a  judge  of  one 
of  the  superior  courts.  [Erle,  J.  You  abandon  the  prohibitory  clause?] 
The  motion  for  a  suggestion  is  founded  solely  upon  the  seventh  section. 
Tindal,  C.  J.  In  this  case  there  are  two  clauses  in  the  act  of  parlia- 
ment in  question  to  be  reconciled,  if  practicable.  The  twenty-first  section 
enacts  that  no  action  or  suit  for  any  debt  not  amounting  to  the  sum  of 
405.,  and  recoverable  by  virtue  of  the  act  in  the  court  of  requests,  shall 
be  brought  against  any  person  residing  or  inhabiting  within  the  jurisdic- 
tion thereof,  in  any  other  court  whatsoever.  No  doubt,  if  this  prohibitory 
clause  had  stood  alone,  the  defendant  must  have  taken  advantage  of  it 
by  plea,  or  by  evidence  at  the  trial,  or  he  must  have  been  held  to  have 
waived  the.  objection  altogether.  But  the  act  also  contains  two  other 
clauses,  which  we  cannot  reject,  viz.,  the  seventh  *and  the  eighth,  rvoi  o 
The  seventh  section  enacts,  <<  that,  if  in  any  action  of  debt,  or  *' 
action  on  the  case  upon  an  assumpsit  for  recover}*  of  any  debt,  to  be  sued 
or  prosecuted  against  any  person  or  persons  [subject  to  the  jurisdiction] 
in  any  of  the  King's  courts  at  Westminster,  or  elsewhere  out  of  the  said 
court  of  requests,  and  it  shall  appear  to  the  judge  or  judges  of  the  court 
where  such  action  shall  be  sued  or  prosecuted,  that  the  debt  to  be  reco- 
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verpd  by  the  plaintiff  in  such  action  doth  not  amount  to  the  sum  of 
40s, ,  and  the  defendant  in  such  action  shall  duly  prove,  by  suflBcient  tev* 
timony,  to  be  allowed  by  any  judge  or  judges  of  the  court  where  sudi 
action  shall  depend,  that,  at  the  time  of  commencing  such  action,  such 
defendant  was  inhabiting  and  resiant  within  the  district  thereinbefore 
described,  or  any  part  thereof,  and  was  liable  to  be  warned  or  summoned 
before  the  said  court  of  requests  for  such  debt,  then  and  in  such  case  the. 
judge  or  judges  shall  not  allow  to  the  said  plaintiff  any  costs  of  suit,  but 
shall  award  that  the  said  plaintiff  shall  pay  so  much  ordinary  costs  to  the 
party  defendant  as  such  defendant  shall  justly  prove  before  the  said  judge 
or  judges  it  hath  truly  cost  him  in  defence  of  the  said  suit."  Under  that 
section,  the  proper  course  clearly  would  be  to  move,  as  here,  to  enter  a 
suggestion :  but  a  difficulty  is  presented  by  sect.  8,  which  provides,  «that, 
where  the  plaintiff  shall,  upon  any  action  brought  in  any  of  the  king's 
courts  at  Westminster,  or  in  any  of  the  courts  of  Great  Session  of  Wales, 
or  counties  palatine,  obtain  a  verdict  for  less  than  40^.,  if.  the  judge  or 
judges  who  shall  try  the  said  cause  shall  certify  that  there  was  a  probable 
or  reasonable  cause  of  action  for  40s.  or  more,  in  every  such  case  the 
plaintiff  shall  not  be  liable  to  pay  costs,  but  shall  recover  his  costs  of  suit, 
as  if  that  act  had  not  been  made  ;"  and  the  question  is  whether,  the  appli* 

*9191 '  ^^^^^^  ^^  ^^^^'  ^  having  become  impracticable  in  this  case,  *that 
of  sect.  7  has  not  thereby  become  impracticable  also.  It  has  been 
insisted,  that,  inasmuch  as  the  judge  who  tried  the  cause  had  no  power 
to  grant  a  certificate  under  sect.  8,  the  defendant  is  precluded  from  avail- 
ing himself  of  the  previous  section.  We  find,  however,  that  it  has  been 
distinctly  decided  in  three  cases — Shaw  v.  Oates^  Bishop  v.  Marshy  and 
Forbes  v.  Simmons — ^that  the  right  to  enter  a  suggestion  under  these  acts 
of  parliament  is  not  lost  by  reason  of  the  cause  being  tried  before  a  judge 
who  has  not  the  power  of  certifying.  I  do  not  see  any  reason  for  quai^ 
relling  with  those  decisions :  nor  do  I  conceive  that  the  plaintiff  has  any 
cause  of  complaint,  seeing  that  the  carrying  the  cause  for  trial  before  a 
judge  who  could  not  grant  the  certificate  was  his  own  act.  I  therdin'e 
think  the  rule  for  entering  a  suggestion*  must  be  made  absolute. 

CoLTMAN,  J.  It  appears  to  me  that  the  seventh  and  twenty-first  sec- 
tions may  very  well  stand  together.  I  see  no  reason  why  a  defendant 
who  loses  the  advantage  which  the  twenty-first  section  offers  him,  by 
omitting  to  avail  himself  of  it  at  the  proper  time  and  in  the  proper  manner, 
and  thereby  subjecting  himself  to  the  risk  of  a  certificate  under  sect.  8,  is 
also  to  be  deprived  of  the  benefit  of  the  suggestion  given  by  sect.  7.  It  is 
true  that  the  eighth  section  has  become  inoperative  in  this  case,  because 
the  trial  took  place  before  a  judge  who  had  no  power  to  grant  the  certi- 
ficate. That  may  be  very  good  ground  for  resisting  an  application  by  the 
defendant  for  a  trial  before  the  sheriff  or  other  inferior  judge ;  but  it  affords 
no  answer  to  an  application  for  leave  to  enter  a  suggestion. 

Cresswell,  J.    I  am  entirely  of  the  same  opinion.    The  act  of  parlia- 
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ment  gives  two  distinct  remedies  to  a  defendant  vfho  is  improperly  sued 
in  a  superior  court  *for  a  debt  recoverable  in  the  inferior  jurisdic-  r^oon 
tioBy  one  of  which  he  must  avail  himself  of  by  plea  or  by  evidence 
at  the  trial,  the  other  by  motion  to  enter  a  suggestion.  At  first  I  was  in- 
clined to  think,  that,  as  the  trial  took  place  before  a  judge  who  has  by  law 
no  power  to  grant  a  certificate  such  as  that  provided  for  by  sect.  8,  and 
88  the  seventh  and  eighth  sections  were  evidently  intended  to  be  read  to* 
gether,  the  remedy  given  to  the  defendant  by  sect.  7  was  gone.  But^ 
upon  consideration,  I  am  of  opinion  that  the  true  answer  has  been  given, 
viz.,  that  the  plaintiff  has  voluntarily  relinquished  the  advantage  held  out 
to  him  by  sect.  8,  by  electing  to  have  the  cause  heard  before  a  tribunal, 
the  presiding  oflicer  of  which  has  no  power  to  certify.  If  he  had  wished 
to  reserve  to  himself  the  chance  of  obtaining  a  certificate,  he  should  have 
abstained  from  applying  for  an  order  for  a  writ  of  trial ;  or,  if  the  appli- 
cation were  made  by  the  defendant,  he  should  have  urged  that  as  a  ground 
of  objection  to  the  making  of  the  order,  and  then  the  judge,  in  all  proba- 
bility, would  have  compelled  the  defendant  to  consent  that  the  secondary 
should  have  power  to  certify. 

Erle,  J.  The  authorities  are  distinct  that  a  suggestion  may  be  entered, 
though  the  cause  is  tried  before  a  sheriff  or  other  inferior  judge.  And  I 
cannot  agree  that  the  seventh  section  of  this  act  is  rendered  nugatory  by 
the  cumulative  remedy  provided  by  the  twenty-first  section. 

Much  injustice  often  results  from  the  absence  of  authority  in  the  under 
dieriff  or  the  secondary,  to  grant  these  certificates. 

Rule  absolute. 


•HODGES,  a  Pauper,  v.  TOPLIS  and  Another.    May  8.      [♦921 

A.  laing  in  forma  pauperis,  neglects  to  proceed  to  trial  pursuant  to  notice,  the  defendant  is  en- 
titled to  the  costs  of  the  day,  under  the  rule  of  H.  2  W.  4,  r.  110,  but  not  to  dispauper  A. 

Notice  of  trial  having  been  given  and  the  cause  entered,  A/s  attorney's  clerk  was,  by  a  blunder 
in  issuing  the  jury  process,  prevented  from  passing  the  record  in  doe  time.  The  court 
ofdered  A.  to  pay  the  costs  of  the  day. 

The  plaintiflf  who  had,  pendente  litCy  obtained  an  order  to  sue  in/brmd 
pemperiif  delivered  the  issue  on  the  24th  of  January*  last,  with  notice  of 
trial  for  the  sittings  after  Hilary  term,  and  set  the  cause  down  for  trial ; 
but  he  omitted  to  enter  the  record  ;  in  consequence  of  which,  the  cause 
could  not  be  tried. 

Channellj  Serjt.,  on  a  former  day  in  this  term,  moved  for  a  rule  calling 
upon  the  plaintififto  show  cause  why  he  should  not  pay  the  costs  of  the 
day,  and  why  he  should  not  be  dispaupered.  The  motion  was  founded 
upon  an  affidavit  from  which  it  appeared  that  the  excuse  made  by  the 
plaintiff's  attorney  for  not  having  lodged  the  record  in  due  time,  was, 
that  he  had  intrusted  the  management  of  the  cause  to  a  clerk,  who  had 

vox,.  11-  72  3  B  2 
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got  drunk,  and  absented  himself  from  the  office  upon  the  day  on  whick 
he  iSiould  have  entered  the  record.  The  learned  serjeant  submitted  that 
enough  was  shown  to  entitle  him  to  a  rule  in  the  form  prayed,  though  no 
personal  misconduct  was  imputed  to  the  pauper  himself.  He  referred  to 
Doe  d.  Leppingwell  v.  Trussellj  6  East,  505 ;  (a)  Facer  v.  French^  5  Dowl. 
P.  C.  654,  and  Pratt  v.  Delarue,  10  M.  &  W.  509. 

TiNDAL,  C.  J.     The  rule  may  go  upon  the  first  point.     But,  as  to  the 

other,  there  seems  to  me  to  be  no  ground  for  it.    The  omission  to  enter 

the  record  at  the  proper  time  appears  to  have  been  the  result  of  the  drunk- 

*9221     ^^^^^  *^iid  misconduct  of  the  attorney's  clerk,  which  can  be  no 

reason  for  dispaupering  the  client. 

Dowlingy  Serjt.,  now  showed  cause,  upon  an  affidavit  of  the  plaintiff's 
attorney's  clerk,  denying  the  alleged  drunkenness,  and  stating  as  an  ex- 
cuse for  not  having  duly  lodged  the  record,  that  he  had,  in  issuing  the 
jury  process,  inadvertently  filled  up  a  distringiis  instead  of  a  habeas  corporOf 
and  that,  in  consequence  of  the  delay  caused  in  rectifying  this  blunder, 
the  sheriff's  office  was  closed  before  he  had  time  to  obtain  the  jury  panel 
to  annex  to  the  record.  The  application  is  founded  upon  the  110th  rule  of 
Hilary  term,  2  W.  4,  which  provides,  that,  <<  where  a  pauper  omits  to 
proceed  to  trial  pursuant  to  notice  or  an  undertaking,  he  may  be  called 
upon,  by  a  rule  to  show  cause  why  he  should  not  pay  costs,  though  he 
has  not  been  dispaupered."  The  meaning  of  that  rule  is, — not  that  a 
pauper  omitting  to  proceed  to  trial  pursuant  to  notice,  shall,  in  all  cases, 
pay  costs,  but  that  the  circumstance  of  his  being  admitted  to  sue  in  forma 
pauperis  shall  not  excuse  him  from  the  payment  of  costs,  if  he  has  been 
guilty  of  any  misconduct.  Here,  it  cannot  be  imputed  to  the  plaintiff  that 
he  has  been  guilty  of  any  vexatious  or  improper  conduct :  the  omission  to 
try  the  cause  was  the  result  of  a  mere  accidental  blunder  of  the  clerk, 
for  which  the  plaintiff  ought  not  in  this  way  to  be  made  responsible. 

Channellj  Serjt.,  in  support  of  the  rule.  Before  the  rule  of  Hilary  term, 
2  W.  4,  a  defendant  had  no  remedy  against  a  pauper  plaintiff,  for  the  ex- 
pense he  was  put  to  by  a  default  of  this  sort :  but  now  a  pauper  stands  in 
the  same  position  with  regard  to  costs  of  the  day  for  not  proceeding  to 
trial,  as  any  other  plaintiff.  [Cresswell,  J.  If  that  be  so,  why  is  not 
the  rule  absolute  in  the  first  instance  ?]  At  all  events,  the  defendant  is 
*9231  *^"^^^^^  ^^  ^^^  costs,  as  he  would  have  been  if  sued  by  any  other 
person,  unless  a  satisfactory  excuse  for  not  proceeding  to  trial 
pursuant  to  the  notice,  is  shown  by  the  plaintiff.  [Tindal,  C.  J.  The 
pauper  does  not  appear  to  have  been  guilty  of  any  personal  misconduct.) 
To  render  him  liable  to  costs,  it  is  not  necessary  that  he  should  be  per- 
sonally guilty  of  vexatious  conduct.  He  is  responsible  for  the  miscar- 
riage of  his  attorney,  and  has  a  remedy  against  him  for  any  injury  that 
may  result  to  him  from  his  negligence.  In  Doe  d.  lAndsey  v.  Edtoards^ 
2  Dowl.  P.  C.  471,  it  was  held,  that,  if  a  pauper  withdraws  his  record 

(a)  8.  C.  differenUy  reported,  3  Smith,  676. 
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because  he  is  not  prepared  with  a  certain  necessary  document  at  the 
assizes,  the  court  will  compel  him  to  pay  the  costs  of  the  day.  And 
Parke,  B.,  said :  «  The  pauper  ought  to  have  been  prepared  to  try  at  the 
assizes  for  which  he  had  given  notice.  He  has  the  advantage  of  counsel 
and  attorney  for  nothing,  and  no  fees  to  pay.  It  is  exceedingly  hard  oa 
the  other  side  to  be  compelled  to  appear  at  the  assizes,  in  pursuance  of  a 
notice  of  trial  from  the  pauper,  and  then,  when  the  time  arrives,  the  record 
is  withdrawn.  I  think  sufficient  excuse  has  not  been  given  by  the  pauper 
for  DOt  proceeding  to  trial ;  and  therefore  he  ought  to  pay  the  costs  of  the 
day."  So,  in  Gore  v.  MorpheWf  8  Dowl.  P.  C.  137,  Coleridge,  J.,  says : 
««  There  is  a  great  hardship  on  parties  who  are  sued  by  paupers ;  and  I 
think  that,  notwithstanding  the  doubt  which  arises  on  the  terms  of  the  rule 
of  court,  this  rule  (a)  must  be  made  absolute.  In  the  case  of  Weston  v. 
Wit/iersy  2  T.  R.  511,  the  court  adopted  a  similar  course,  of  compelling  a 
pauper  to  pay  costs."  Undoubtedly  it  is  in  the  discretion  of  the  court  to 
grant  or  to  withhold  the  costs  ;  but  these  cases  show  *the  principle  r^gni 
upon  which  such  discretion  is  to  be  exercised.  '*  . 

TiNDAL,  C.  J.  I  think  the  default  in  this  case  is  one  that  ought  to  sub- 
ject the  plaintiff  to  the  costs  of  the  day.  The  defendant,  having  received 
notice  of  trial,  necessarily  incurs  great  expense  in  preparing  for  his 
defence ;  and  then  the  plaintiflPs  attorney,  having  delayed  setting  down 
the  cause  till  the  latest  moment,  is  in  such  a  hurry  at  last  as  to  fall  into  a 
gross  blunder,  which  he  has  no  time  to  rectify. 

The  rest  of  the  court  concurred.  Rule  absolute,  with  costs. 

(a)  For  ptyment  by  the  plaintifi'  of  the  oobUi  of  the  daj. 
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JEFFERIES  V.  YABLONSKI.    May  8. 

In  C.  P.  the  eignatore  of  coDneel  to  the  pleadings  need  not  appear  in  the  iaaue  delivered. 

An  iMQe  in  a  caase  to  be  tried  before  the  aheriff  parsaant  to  the  itatote  8  dc  4  W.  4,  c.  42,  a.  17, 
deliTered  with  a  blank  for  the  tttte  of  the  writ  of  trial,  is  defective.  The  defendant  ahonld 
apply  to  a  jodge  at  chambers  to  amend  the  issue  at  the  plaintiff's  expense. 

It  10  no  ground  of  objection,  that  a  Uank  is  left  for  the  return  of  the  writ  of  triaL 

This  was  an  action  of  debt,  brought  to  recover  7/.  13^.  Ad.  for  the  board, 
maintenance,  and  education  of  the  defendant's  son,  and  for  clothes  and 
other  necessaries  provided  for  him  by  the  plaintiff  at  the  defendant's 
request ;  with  a  count  upon  an  account  stated.  Pleas,  nunquam  indehir 
tatusy  and- a  set-off  for  goods  sold  and  delivered,  &c.  The  plaintiff 
replied,  denying  the  set-off.  An  order  having  been  obtained  for  the  trial 
of  the  cause  before  the  sheriff  of  Warwickshire,  the  issue  was  delivered 
to  the  defendant's  attorney  on  the  2d  of  May,  with  notice  of  trial  for 
the  20th. 
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The  pleas  were  duly  signed  by  a  Serjeant ;  but  the  Serjeant's  name  dU 
*Q251     "^^  appear  in  the  issue  delivered.    *A  blank  was  also  left  therein 
for  the  teste  of  the  writ  of  trial. 

Dafjolingy  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  set 
aside  the  issue  and  notice  of  trial,(a)  for  irregularity,  with  costs,  on  the 
ground  that  it  was  not  delivered  in  compliance  with  the  form  given  by  the 
rule  of  court  of  Hilary  term,  4  W.  4,  No.  4,  the  signature  of  counsel  to 
the  pleas  being  wanting  in  the  issue  delivered,  and  the  teste  of  the  writ 
of  trial  being  omitted. 

ByleSj  Serjt.,  showed  cause.  The  first  objection  is  groundless :  it  is 
enough,  in  this  court  at  least,  that  the  pleas  are  properly  authenticated  by 
the  signature  of  counsel  at  the  time  they  are  delivered ;  the  rule  of  the 
court  of  King's  Bench,  of  Easter  term,  18  Car.  2,(6)  which  required  the 
counsel's  name  to  be  inserted  in  all  copies  of  the  pleadings,  never  was 
adopted  here.  And  the  omission  of  the  teste  of  the  writ  of  trial  arises 
from  the  fact  of  the  issue  having  been  delivered  before  the  suing  out  of 
the  writ  of  trial  according  to  the  almost  universal  practice,  and  the  te^e 
and  return  being  therefore  necessarily  left  in  blank.  At  all  events,  assum- 
ing this  to  be  an  irregularity,  the  proper  course  was  to  apply  to  the  court 
to  have  it  amended  at  the  plaintiflf's  expense ;  as  was  done  in  Hari  v. 
Dally,  2  Dowl.  P.  C.  257,  and  Mn  v.  Plevin,  5  Dowl.  P.  C.  594. 
*9261  *Oowlingi  Serjt.,  in  support  of  the  rule.  The  issue  must  con- 
tain a  true  and  correct  transcript  of  the  proceedings ;  and  this  it 
cannot  be,  if  it  omits  any  thing  that  is  material  to  the  validity  of  the 
phas.  The  rule  is  thus  laid  down  in  Archbold's  Practice,  8th  edit.,  by 
Chitty,  p.  281 :  « The  declaration  and  pleadings  must  be  correctly 
copied  in  the  issue,  each  forming  a  separate  paragraph  ;  and  under  the 
special  pleas,  &c.,  the  names  of  the  counsel  by  whom  they  are  signed 
diould  be  inserted."  This  is  the  settled  practice.  [Cresswell,  J.  Could 
the  defendant  take  advantage  of  the  want  of  counsel's  signature  to  a  plea, 
after  he  had  replied  to  it  ?]  Probably  his  replication  would  preclude  him 
from  taking  the  objection.  The  issue  is,  at  all  events,  defective  for  not 
containing  the  -date  of  the  teste  of  the  writ  of  trial.  In  Peel  v.  Ward, 
6  Dowl.  P.  C.  169,  it  was  distinctly  held,  that,  where  a  cause  is  directed 
to  be  tried  before  the  sherifT,  the  issue  must  be  framed  in  accordance  with 
the  form  given  by  the  rule  of  Hilary  term,  4  W.  4,  No.  4.  [Tindal,  C.  J. 
The  cases  serve  to  show  that  the  proper  course  for  the  defendant  to  pursue, 
iS|  to  apply  to  a  judge  at  chambers  to  amend  the  issue  at  the  plaintiff's 

(a)  Bat  Me  Dtnnett  ▼.  Hardy,  21).  Ah,  488.     ^ 

(6)  That  rule  provided  that  *•  the  clerks  of  the  papers  of  this  court,  (King's  Bench,)  in  all 
copies  of  pleadings  and  paper-books  by  them  made,  shall  write  under  such  copies  of  pleadings 
and  paper-books  the  names  of  the  counsel  who  signed  such  pleadings,  as  well  on  tbe  part  of 
the  plaintiff  as  on  the  part  of  the  defendant ;  and  that,  in  all  books  to  be  delivered  to  the  ja»> 
tioes  of  this  court,  the  names  of  the  counsel  who  shall  sign  those  pleadings,  as  well  on  tbe  part 
of  the  plaintiff  as  on  the  part  of  the  defendant,  shall  be  subscribed  in  those  books  by  the  tktkM 
or  attorneys  who  deUver  the  same.'' 
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expense :  Hart  y.  Dotty  ;  Ikin  v,  Pkvin.]  Dennett  v.  Hardy^  2  D.  &  L. 
484y  shows  that  the  party  may  come  to  the  court.  [Cresswell,  J.  Iipi 
WeMs  V.  BaUy  1  M.  &  Gr.  208,  1  Scott,  N.  R.  173,  a  defect  of  this  sort 
ivas  made  the  ground  of  a  motion  to  amend  the  issue.]  In  Lycett  (or 
BUssett)  y.  Tenant^  4  N.  C.  168,  5  Scott,  479,  Am.  6,  in  the  issue  deli 
vered  to  the  defendant,  the  date  of  the  writ  of  summons  was  omitted ;  ii| 
tbe  writ  of  trial  this  defect  was  supplied ;  on  the  cause  bebg  called  on 
for  trial,  the  defendant  objected  that  this  variance  was  fatal  ]  but  the 
under-sheriff,  thinking  himself  bound  by  the  writ  of  trial,  decided  that  tbe 
cause  must  proceed :  *the  defendant  under  protest  defended,  and  r«qo7 
the  plaintiff  obtained  a  verdict :  the  court  set  aside  the  writ  of 
trial,  holding  that  the  objection  was  saved  by  the  protest.  [Tivpal,  C.  J. 
That  is  a  totally  different  case :  there  the  plaintiff  had  delivered  an  issue 
differing  in  a  material  particular  from  the  writ  of  trial :  here,  the  objection 
is  merely  that  a  blank  is  left  for  the  teste  of  the  writ  of  trial,  which,  it 
seems,  perhaps  improperly,  is  seldom  or  never  issued  until  just  before  the 
day  of  trial.]  Whatever  the  practice  may  be,  this  issue  is  not  a  due  com- 
pliance with  the  rule  of  court. 

TiNDAL,  C.  J.  The  first  objection  to  the  issue  delivered,  is,  that  the 
name  of  a  serjeant,  who  signed  the  pleas,  is  not  inserted  therein.  It  does 
not  appear  to  me  to  be  necessary  that  it  should  be  so  inserted.  In  the 
form  No.  1,  in  the  rule  of  Hilary  term,  4  W.  4,  the  direction  aAer  the 
recital  of  the  writ  is  as  follows :  <<  Copy  the  declaration  from  these  words 
[For  that]  to  the  end,  and  the  plea  and  subsequent  pleadings  to  the  joinder 
of  issue."  It  is  entirely  silent  as  to  the  name  of  the  serjeant  or  counsel. 
And,  as  it  was  required  by  an  old  rule  of  court  in  the  King's  Bench,  that 
the  name  of  the  counsel  signing  the  pleadings  should  be  inserted  in  all  copies 
thereof,  in  the  absence  of  any  such  requirement  in  the  rule  of  court  under 
consideration,  I  think  we  are  justified  in  saying  that  the  onussion  of  the 
signature  in  the  issue  delivered,  is  no  valid  ground  of  objection.  The 
whole  object  of  requiring  tbe  signature  of  counsel  is  attained  by  its  being 
attached  to  the  pleadings  when  first  delivered.  With  regard,  however,  to 
tbe  objection  that  the  teste  of  the  writ  of  trial  does  not  appear  in  the  issue^ 
I  cannot  but  say  that  it  seems  to  me  to  be  well  founded.  The  form  No.  4 
in  the  rule  of  Hilary  term,  4  W.  4,  does,  in  terms,  direct  the  first  blank 
to  be  filled  up  with  the  teste  of  the  writ  of  trial.  .  The  ^leaving  a  rvooo 
blank  for  the  return-day  does  not  appear  to  be  open  to  the  same  ■- 
objection,  inasmuch  as  it  is  necessarily  uncertain  when  the  trial  may  take 
place.  There  being,  then,  a  clear  defect  in  the  issue,  the  question  is,  how 
is  this  rule  to  be  disposed  of?  My  brother  Dowlingy  in  asking  that  the 
issue  and  notice  of  trial  may  be  set  aside,  and  with  cost^^  has  asked  too 
much.  The  defendant  should  have  taken  the  course  pointed  out  in  some 
of  the  cases  that  have  been  referred  to,  viz.,  calling  on  the  plaintiff  by 
summons  to  amend  the  issue  at  his  own  expense.  The  just  course,  there^ 
fore,  seems  to  me  to  be,  to  discharge  this  rule  without  costs ;  the  plaintiff 
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amending  the  issue  by  inserting  the  teste  of  the  writ  of  trial,  and  paying 
the  costs  of  such  amendment. 

C0LTMAN9  J.  There  clearly  is  no  ground  for  the  first  objection.  With 
regard  to  the  second,  it  does  appear  that  the  rule  of  court  referred  to, 
requires  that  the  teste  of  the  writ  of  trial  should  be  inserted  in  the  issue 
delivered.  The  plaintiff  can  have  no  practical  difficulty  in  ascertaining 
this  date.  Although  my  brother  Patteson  seems  to  have  expressed  an 
obiter  opinion  upon  the  point,  in  Dennett  v.  Hardy^  there  appears  to  be 
no  case  in  which  this  has  been  expressly  decided.  I  therefore  think  the 
defendant  ought  not  to  be  visited  with  the  costs  of  this  rule.  But,  inas- 
much as  the  defendant  might  have  returned  the  issue,  or  compelled  the 
plaintiff  to  amend  it,  by  applying  to  a  judge  at  chambers,  it  seems  to  me 
that  justice  will  be  best  attained  by  adopting  the  course  suggested  by  the 
lord  chief  justice. 

Cresswell,  J.  I  also  think  this  should  be  treated  as  a  defective,  rather 
than  as  an  irregular,  issue ;  and  that  the  course  suggested  will  meet  the 
justice  of  the  case. 

*9291  *^i'E,  J.  The  rule  in  question  provides  that  <<  issues,  judg- 
ments, and  other  proceedings  in  actions  commenced  by  process 
under  2  W.  4,  c.  39,  shall  be  in  the  several  forms  in  the  schedule  there- 
unto annexed,  or  to  the  like  effect,  mutatis  mutandis  $  provided,  that,  in 
case  of  non-compliance,  the  court  or  a  judge  may  give  leave  to  amend." 
When  that  rule  was  framed,  the  judges  evidently  foresaw  the  evil  that 
would  arise  from  allowing  any  trifling  defect  in  the  issue  delivered,  to 
invalidate  the  proceeding.  This  seems  to  be  peculiarly  one  of  those 
defects  which  that  proviso  was  intended  to  meet. 

Rule  accordingly. 


STROUD  V.  WATTS.     May  8. 

'  Upon  the  execotion  of  a  writ  of  inqoiiy  directed  to  the  eheriff  in  an  action  for  a  malicMMi 
proiecation,  in  which  the  damages  are  under  40«.,  a  certificate  under  the  etatute  3  dt4  W.  4, 
c.  24,  a.  3,  to  entitle  the  plaintiff  to  costs,  should  be  signed  by  the  under-sheriff  in  the  nsms 
of  the  sherifl^  and  not  in  his  own  name. 

Case  for  a  malicious  prosecution  for  felony.  The  defendant  suffered 
judgment  by  default ;  and,  upon  a  writ  of  inquiry  before  the  under-sheriff 
of  the  county  of  Wilts,  the  jury  returned  a  verdict  for  the  plaintiff,  dam- 
ages one  guinea.  The  under-sheriff  thereupon  granted  a  certificate  under 
•9^01  statute  3  &  4  Vict.  c.  24,  s.  2,(a)  *«  that  the  grievance  within 

^    complained  of  was  wilful  and  malicious,"  so  as  to  entitle  the 

(a)  Which  enacts, » that,  if  the  plaintiff  in  any  action  of  trespaas,  or  of  trespass  on  the  cue, 
brought,  or  to  be  brought,  in  any  of  her  majesty's  courts  at  Westminster,  or  in  the  court  of 
Common  Pleas  at  Lancaster,  or  Durham,  shall  recover,  by  the  verdict  of  a  juiy,  less  damtget 
than  40t.,  such  plaintiff  shall  not  be  entiUed  to  recover  or  obtain  from  the  defendant  in  respsct 
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plaintiflf  to  costs.  The  certificate  was  signed  by  the  ander-sherifi*  in  the 
name  of  « Jacob  Pleydell  Bouverie,  Esq.,  commonly  called  Viscount 
Folkestone,  sheriff,"  to  whom  the  writ  was  directed  ;  and  the  return  was 
similarly  signed. 

The  costs  having  been  taxed,  and  paid  under  protest, 
ByleSf  Serjt,  on  a  former  day  in  this  term,  moved  for  a  rule  calling  on 
the  plaintiff  to  show  cause  why  the  certificate,  final  judgment,  and  allo- 
catur should  not  be  set  aside,  and  why  the  master  should  not  be  at  liberty 
to  review  his  taxation,  on  the  ground  that  the  certificate  purported  to  be 
signed  by  a  person  before  whom  the  cause  was  not  tried.  [Cresswell,  J. 
I  think  this  point  arose  a  short  time  since  upon  an  indictment  for  perjury 
before  a  legal  assessor.  Granger^  amicus  curia^  stated  that  the  case 
alluded  to  was  7%6  Qtieen  v.  Dunn,  1  Car.  &  K.  730,  tried  before  Wight- 
MAK,  J.,  at  the  summer  assizes  at  Durham,  in  1843,  and  afterwards  argued 
before  the  judges  upon  a  point  reserved.(a)  The  perjury  was  proved  to 
have  been  committed  upon  the  execution  of  a  writ  of  trial  directed  to 
the  sheriff  of  Durham,  the  trial  having  taken  place  before  Mr.  Stapylton, 
the  sheriff's  assessor,  neither  the  sheriff  nor  the  under-sheriff  being  pre- 
sent. The  indictment  alleged  the  trial  to  have  taken  place  before  the 
sheriff;  and  the  majority  of  the  judges  held  that  there  was  no  variance.] 
Here,  the  presiding  oflScer  was  the  under-sheriff,  and  not  the  high  sheriff. 
[Cresswell,  J.  << Presiding  officer,"  in  the  statute,  means  the. officer 
presiding  in  his  own  right.]  The  18th  section  of  the  3  &  4  W.  4,  c.  42, 
makes  a  distinction  between  the  sheriff  and  the  deputy  or  judge  before 
whom  a  writ  of  inquiry  is  executed  or  a  trial  had. 

*A  rule  nisi  having  been  granted,  r*931 

Sir  T.  Wildey  Serjt.,  now  showed  cause.  The  writ  of  inquiry 
is  directed  to  the  high  sheriff;  and,  though  in  point  of  fact,  it  is  executed 
before  the  under-sheriff,  in  legal  intendment  the  writ  is  executed  before 
the  high  sheriff,  and  the  return  is  made  by  him.  Every  official  act  done, 
by  the  under-dieriff,  is  done  in  the  name  of  the  sheriff.  If  this  certificate 
had  been  signed  in  the  name  of  the  person  who  actually  presided  at  the 
inquiry,  the  record  would  have  presented  an  incongruity.  The  court  can 
only  deal  with  the  officer  to  whom  the  writ  is  directed,  and  who,  in  point 
of  law,  is  supposed  to  preside  at  its  execution.  [Cresswell,  J.  The  case 
of  The  Queen  v.  Dunn  is  very  much  in  point.  In  Comyns's  Digest,  tit. 
Viscounty  the  sheriff  seems  to  be  assumed  to  be  the  only  person  recognised 
by  the  court,  though  the  under-sheriff  appears  to  have  been  an  officer  well 
known.]     In  Bacon's  Abridgment,  tit.  iS'Aen^,(H.,)  it  is  said,  that  «the 

of  tuch  verdict,  any  costs  whatever, — ^whether  it  shall  be  given  upon  any  issue  or  issues  tried, 
or  judgment  shall  have  passed  by  de&ult, — unless  the  judge  or  presiding  officer  before  whom 
such  verdict  ahall  be  obtained,  ahall  immediately  afterwards  certify  on  the  back  of  the  record,  or 
on  the  writ  of  trial  or  writ  of  inquiry,  that  the  action  was  really  brought  to  try  a  right  besides 
the  mere  right  to  recover  damages  for  the  trespass  or  grievance  for  which  the  action  shall  have 
been  brought,  or  that  the  trespaaa  or  grievance  in  respect  of  which  the  actaoo  waa  brought  was 
wilful  and  maliciona." 
(a)  8  Moody,  C.  C.  2Q7. 
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high  sheriflf  may  execute  the  office  himself;  and  theundeF-dieriflrhathiiot, 
nor  ought  to  have,  any  estate  or  interest  in  the  office  itself;  ualher  sMf 
he  do  any  thing  in  his  aum  name^  but  only  in  the  name  of  the  high  sheriffs 
who  is  answerabk  for  him^  The  certificate,  therefore,  is  cleariy  safi- 
cient  to  warrant  the  taxation. 

ByUsy  Serjt.9  in  support  of  the  rule.  The  statute  3  &  4  Vict.  c.  24,  s.  2, 
requires  the  certificate  to  be  giren  by  the  judge  who  actually  presides  at 
the  trial,  and  who  alone  has  the  means  of  judging  whether  or  not  a  cer- 
tificate ought  to  be  granted.  And  the  latter  part  of  the  eighteenth  section 
of  the  3  &  4  W.  4,  c.  42,  shows  that  the  legislature  draws  a  distiacdon 
between  the  sheriflf  or  his  deputy  and  the  judge  presiding  at  the  trial  of  an 
issue.  [C&ESSWELL,  J.  This  is  a  writ  of  inquiry.]  There  wouki  be  no 
*9^21  ^^^^  incongruity  in  a  ^certificate  under  thb  act  being  signed  by  the 
under-sheriflT,  than  in  a  similar  certificate  being  signed  by  a  puisoe 
judge ;  for  the  jury  process  in  all  cases  runs  in  the  name  of  the  lord 
chief  justice.  The  case  of  The  Queen  v.  Dunn  is  distinguishable ;  for, 
there  the  party  could  not  be  permitted  to  aver  any  thing  against  the  record. 
[Cresswixl,  J.  The  decision  in  that  case  did  not  proceed  on  the  grooad 
of  estoppel ;  but  upon  the  ground  that  there  was  no  variance.  Here, 
there  is  a  record  showing  the  sheriflf  to  be  the  judge.  The  very  founda- 
tion of  the  motion  is  a  contradiction  of  the  record.  The  defendant  has 
no  locus  standi  until  he  falsifies  the  record.]  The  certificate  is  no  part  of 
the  record. 

TiNDAL,  C.  J.  I  am  of  opinion  that  the  certificate  in  this  case  is  suffi- 
cient, and,  therefore,  that  this  rule  must  be  discharged.  That  the  inqui- 
sition is  properly  returned  in  the  name  of  the  sheriflf,  is  clear  from  Plowden, 
63,  (a)  where  it  is  said — «  And  always  when  the  writ  is  returned,  the 
name  and  surname  of  the  sheriflf  ought  to  be  put  to  the  return ;  and  so  he 
ought  to  have  done  here,  for,  there  is  a  common  diversity  holden  at  moots 
in  court  and  Chancery,  that  the  writ  shall  be  directed  to  the  sheriflf  of  such 
a  county  generally,  without  naming  his  name,  but  he  ought  to  put  his 
name  to  the  return :"  and  this  is  required  by  the  statute  12  E.  2,  c.  5, 
which  directs,  <'that,  from  henceforth,  sheriflf  and  other  bailiflb  that 
receive  the  king's  writs  returnable  in  his  court,  shall  put  their  own  names 
with  the  returns,  so  that  the  court  may  know  of  whom  they  took  such 
returns,  if  need  be."  The  writ  being  directed  to  the  sherifl'  by  name, 
and  being  necessarily  returned  in  his  name,  I  see  no  reason  why  an  in* 
termediate  proceeding  like  this  should  appear  to  be  authenticated  by  the 
^qqi  name  *of  a  third  person,  altogether  a  stranger  to  the  record.  A 
^  certificate  in  the  name  of  the  under-sheriflf  would,  I  incline  to  think, 
e  altogether  without  warrant. 

As  this  is  a  motion  of  a  speculative  character,  I  think  the  rule  shoidd 
be  discharged  with  costs. 

(a)  Piowd.  63  a,  argutndo. 
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The  rest  of  the  court  concurred. 

^         Rule  discharged  with  costs,  (a) 

(a)  In  the  Mbot  of  Tavtstocke  ▼.  Stourton,  P.  21  H.  6,  fo.  34,  pL  22,  Uie  writ  of  justiciet,  in 
debt  for  1000/.»  waa  directed  to  the  sheriff  of  Devon.  The  plea  was  held  in  the  abaence  of  W. 
Bcsauchamp,  the  aherifi*,  before  one  Robert,  his  under-sheriff  although  the  sheriff's  books  stated 
that  the  plea  was  held  before  Beauchamp,  the  sherifEl  The  defendant  pleaded  in  the  county 
court  that  he  was  brought  to  answer  coram  nonjudice.  To  this  plea,  the  abbot  demuned,  and 
had  judgment  in  the  county  court.  Stourton  brought  a  writ  of  fiilse  judgment,  which  was  non- 
prossed. He  afterwards  brought  a  second  writ  of  false  judgment,  and  assigned  enoitk  The 
abbot,  without  answering  the  errors  assigned,  relied  on  the  judgment  of  non-pros ;  and  it  was 
held  that  the  judgment  of  non-pros,  being  after  appearance  and  process,  was  jperemptory.  Vide 

5.  C.  Bro.  Abr.,  tit  Faux  Judgment,  pi.  9. 

In  an  anonymous  case  in  this  court,  29  Eliz.  2  Leon.  34,  •<  A  jutiicies  issued  forth  to  the 
sheriff  of  H.  for  the  debt  of  40^ :  and  the  same  plea  was  held  before  the  under-eheriff  in  the 
absence  of  the  sheriff.  It  was  moved  by  Puckering^  Seijt,  if  a  writ  of  error  or  a  false  judgment 
lieth  in  thia  case.  And  it  was  resolved  by  the  justices  that  the  sheriff  himself  in  his  person, 
ought  to  hold  plea  of  a  justicieg** 

Upon  AJuBticie$t  the  sheriff  cannot  make  his  precept  to  the  bailiff  of  a  franchise.    T.  34  H. 

6,  fo.  4S»  pi.  13. 
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L    CAf  XS  DXCIDSD  VTOV  TBS  CoKSTllVCTIOir 

ov  Statutss  pbxor  tothx  Rstobx  Act, 
3  W.  4,  c  45. 

L  Cans  upon  the7^B  TT.  3,  r.  25,  s.  7. 

1 .  A  conTeyance  from  one  Tendor  to  several 
penons,  who  purchase  with  the  intention 
of  obtaining  and  multiplying  votes  by  split- 
ting and  dividing  the  interest,  the  vendor 
not  being  cognisant  of  such  purpose,  is 
valid.  Nor  is  such  conveyance  brought 
within  the  7  dc  8  W.  3,  c.  26,  s.  7,  by  the 
mere  knowledge,  on  the  part  of  the  vendor's 
solicitor  or  agent,  of  the  object  of  the  pur- 
chasers.   Hoylandf  A  pp.,  Brtmner,  Reap. 

Page  84 
Be9unek,  App.,  J$hworth,  Resp.  152 

Betwick,  App.,  Med,  Resp.  156 

RawUnSf  App.,  JBremner,  Resp.  166 

SL  A  conveyance  made  to  carry  into  effect  a 
zeal  6ofid  fide  contract  of  sale,  where  the 
purchase-money  is  paid,  and  the  possession 
taken,  without  any  secret  reservation  or 
trust  whatever  for  Uie  benefit  of  the  vendor, 
is  not  within  the  7  &.  8  W.  3,  c.  25,  s.  7, 
notwithstanding  it  is  made  with  a  view  to 
the  multiplying  of  voices  or  the  splitting  of 
freeholds ;  the  intention  of  the  statute  be- 
ing, to  avoid  such  conveyances  only,  made 
with  that  view,  as  are  in  themselves  fraud- 
ulent and  collusive.  RiUy,  App.,  CrotsUy, 
Resp.  146 

3.  A  conveyance  of  land  by  one  vendor  to 
several  vendees  for  a  bonA  fide  considera- 
tion, is  valid,  although  the  avowed  object  of 
the  vendor  be  to  multiply,  and  that  of  the 
vendees  to  acquire,  the  right  of  voting. 
jUexander,  App.,  Neurman,  Resp.  122 

44  A  conveyance  made  for  a  bond  fide  consi- 
deratbn,  in  trust,  as  to  one-tenth,  for  the 
grantor  himself,  and,  as  to  the  other  nine- 
tenths,  for  certain  other  parties  who  amongst 
themselves  contributed  nine-tenths  of  the 
purchase-money,  is  not  within  the  7  dt  8 
W.  3,  c  26,  s.  7,  notwithstanding  the 
avowed  object  of  the  grantor  is  to  multiply, 
and  of  the  other  parties  to  acquire,  the  right 
of  voting.   ThomUey,  App.,  Jtpland,  Resp. 

160 


5.  A  deed  of  gift  honA  fide  executed  by  a 
father  to  his  sons,  expressed  to  be  in  consi- 
deration of  natural  love  and  aflection,  is  not 
within  the  7  dt  8  W.  3,  c  26,  s.  7,  although 
the  avowed  object  of  the  father  was  to  con- 
fer votes  upon  his  sons.  Newton,  App., 
Hargreatee,  Resp.  Page  163 

6.  A  bond  fide  grant  of  a  rent-charge  by  a  fa- 
ther to  his  sons,  expressed  to  be  made  in 
consideration  of  natural  love  and  aflection, 
is  not  within  the  7  dt  8  W.  3,  c.  25,  s.  7, 
though  the  intention  of  the  grantor  be  to 
create  a  vote.  Newton,  App.,  MobberUy, 
Resp.  203 

7.  Whether  or  not  there  is  fraud  in  the  making 
of  a  grant,  is  'a  question  of  fact,  which 
must,  in  all  cases,  be  decided  by  the  revising 
barrister:  the  court  will  not  infer  fraud.  Ibid, 

8.  A  bond  fide  grant  of  a  rent-charge  by  a 
man  to  his  son  and  his  son-in-law,  expressed 
to  be  made  for  a  nominal  consideration  only, 
is  not  within  the  7  dc  8  W.  3,  c  25,  s.  7, 
though  all  of  the  partiee  contemplated  the 
creation  of  votes.  Newton,  App.,  Oventere 
of  Crowley,  Resp.  207 

ii.  Shrewsbury  HoepitaljSds,  11  G»l,  r.  xxxiii, 
10  G.  3,  c.  Iviu.,  and  4  G.  4,  c.  28.  (Private,) 

1.  The  inmates  of  an  hospital  in  the  county 
of  York,  founded  and  endowed  by  the  Duke 
of  N.  in  1673,  claimed  to  be  registered  for 
the  county  of  Nottingham. 

It  appeared  that  the  revenues  of  the  hos- 
pital were  derived  from  lands,  and  corn- 
rents  in  lieu  of  tithes  of  lands,  in  Yorkshire 
and  Nottinghamshire,  which  were  vested  in 
trustees ;  that  the  whole  formed  one  fund, 
out  of  which  the  trustees  paid  a  weekly 
stipend  to  each  inmate;  tiiat,  originally, 
each  inmate  received  2«.  6(2.  a  week,  and  » 
certain  yearly  allowance  of  coals  and  cloth- 
ing :  but  that  the  weekly  payment  had  sub* 
sequently  been  increased  to  lOf.;  that,  by 
one  of  the  constitutions  of  the  charity,  it 
was  provided,  that,  if  at  the  end  of  any 
year  Uiere  should  be  found  in  the  treasury 
of  the  hospital  above  1001.,  the  surplus 
should  be  divided  amongst  the  pensioners ; 
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»nd  that  the  appointment  was  for  life,  no 
instance  of  dismissal  being  known. 

By  an  act  of  parliament  modifying  the 
constitutions  of  the  charitj,  it  was  provided, 
that,  instead  of  having  the  surplus  revenues 
distributable  amongst  the  original  number 
of  pensioners,  additional  pensioners  should 
be  chosen;  and  the  trustees,  under  the  di- 
rection of  the  duke,  were  empowered  and 
directed,  from  time  to  time,  to  add  as  many 
more  pensioners  as  the  revenues  of  the  hos- 
pital would  allow  (leaving  a  sufficient  sur- 
plus for  repairs  and  incidental  expenses)^  ^.  The  proper  cri 
'and  the  trustees  were,  under  -thd^direction  ^  the  amount  f^r 
of  the  duke,  to  pay  the  pensioners  tuck  fixed 
tl^endi  at  they  should  think  fit,  (having  re- 
gard to  the  revenues  of  the  hospital,)  and 
to  letun  or  increate,  vary,  change,  and  alter 
such  weekly  stipends,  as  they  should  find  re- 
tptisiie,  so  that  the  stipends  should  at  no  time 
be  reduced  below  Bs.  6d.  a  week. 

The  re  vising  barrister  having  JM  that  the 
inmates  had  no  legal  or  equitable  interest  in 
the  funds  of  the  hospital  to  a  sufficient 
amount  to  entitle  them  to  be  registered,  as- 
suming that  they  had  no  absolute  right  to 
more  than  Ss.  6d.  per  week,  the  court  af- 
firmed his  decision.  jSshmore,  App.,  Leetc, 
Resp.  Page  31 

2.  And  held,  that  the  rents  derived  from  the 
lands  in  the  two  counties  might  be  appor- 
tioned. Ibid, 


n.  Cases  secidid  uf^n  the  Coxstrcc- 
TioiT  OP  THE  Reform  Act,  2  W.  4,  c  45. 

Section  26.] — 1.  The  words  "actual  posses- 
sion," in  the  2  W.  4,  c.  45,  s.  26,  mean 
possession  in  fact,  as  contradistinguished 
from  a  possession  in  law,  Murray,  App., 
rAomifcy,  Resp.  217 

2.  Therefore,  a  grantee  of  a  rent-charge  is  not 
entitled  to  be  registered,  unless  he  has  been 
in  the  actual  receipt  of  it  for  six  months 
before  the  last  day  of  July.  217 

Section  27.] — 3.  A.  was  rated  as  the  occupier 
of  a  house  No.  3  Golden  Lane,  but  by  mis- 
take inaccurately  described  as  No.  4  :  the 
rates  were  paid,  under  an  agreement,  by  the 
landlord ;  and  A.  bad  paid  all  his  rent : — 

Semble,  that  this  is  not  an  "  inaccurate 
description  of  the  premises,"  within  the  6 
Sl  7  Vict  c.  18,  s.  75,  and  that  the  rating 
of  A.  was  sufficient  within  the  2  W.  4,  c. 
45,  s.  27.     Cook,  App.,  Lwkett,  Resp.    16S 

4.  In  consequence  of  a  claim  made  by  A.,  an 
occupying  tenant,  his  name  was  inserted  in 
a  rate,  immediately  after  that  of  his  land- 
lord, who  was  duly  rated  in  respect  of  the 
same  premises.  All  the  columns  opposite 
A.'8  name  were  led  blank,  and  it  was  no 
otherwise  connected  with  that  of  his  land- 
lord than  by  its  juxtaposition : — 

Held,  that  A.  was  sufficiently  rated.   Pa- 
n#nr«  App ,  £uf^cr/,  Resp.  177 


5.  And  held  that  the  revinng  barrister  ought 
not  to  have  been  influenced  by  a  statement 
of  one  uf  the  overseers,  that  A.'s  name  was 
so  inserted  without  any  intention  to  rate 
him;  but  should  have  decided  upon  the 
construction  of  the  rate  per  se,  irrespectivply 
of  any  extraneous  evidence.  Page  177 

6.  "  The  clear  yearly  value"  of  premises,  un- 
der the  2  W.  4,  c.  45,  s.  27,  is  matter  of 
fact,  to  be  determined  by  the  revismg  bar 
rister  upon  the  evidence  before  him.    Coo 
gan,  App^  Lucketl,  Resp.  182 

criterion  of  value  seems  to  be, 

which  the  premises  would 

fairly  let,  the  tenant  bearing  the  ordinary 

burdens  incident  to  the  occupation.      Ibid, 

8.  Six  persons  were  joint  lessees  of  a  house, 
which  they  and  others  used  for  the  purposes 
of  a  political  association.  The  rent,  and  the 
wages  of  the  servants  who  had  charge  of 
the  premises,  were  paid  out  of  a  oommon 
fund,  to  which  the  lessees  and  the  other 
members  of  the  association  were  subscribers. 
Various  members  of  the  association  trans- 
acted the  business  of  the  association  upon 
the  premises ;  and  the  lessees,  when  in  Lon- 
don, frequented  the  premises,  partly  trans- 
acting the  business  of  the  association,  and 
partly  transacting  their  own  affairs. 

The  revising  barrister  having  decided, 
upon  these  facts,  that  the  lessees  oct-vpied 
the  premises  as  tenants  within  the  2  W.  4, 
c  45,  8.  27,  and  that  the  same  were  not 
jointly  occupied  by  them  and  the  other 
members  of  the  association  as  tenants : — 
The  court  affirmed  his  decision.  LurketU 
App.,  Bright,  Resp.  193 

9.  "  Part  of  a  house,"  is  a  sufficient  state- 
ment of  the  qualification  of  a  borough 
voter,  under  the  2  W.  4,  c.  45,  s.  27.  Jud- 
son^  App.,  Luckelt,  Resp.  197 

10.  The  proper  criterion  of  «« clear  yearly 
value,"  within  the  2  W.  4.  c  45,  s.  27,  is. 
the  fair  annual  rent,  without  making  any 
deduction  on  account  of  repairs  or  insur- 
ance.    Cclvill,  App.,  Wcod,  Recp.  210 

Section  30.] — II.  A.  claimed,  under  the  2  W. 
4,  c.  45,  8.  30,  to  be  rated  in  respect  of  pre- 
mises occupied  by  him,  and  asked  the  over- 
peer  whether  there  were  any  rates  due  ;  the 
overseer  saying  that  he  did  not  know,  A. 
added,  «  If  there  are,  I  am  prepared  to  pay 
them,"  but  he  did  not  produce  or  ofler 
money :  the  overseer  answered,  **  FU  see  to 
it,"  and  A.  went  away,  and  made  |o  further 
inquiry  on  the  subject : — Held,  not  a  sufli- 
cient  tender  to  entitle  A.  to  the  benefit  of 
that  section.    Bishop,  App.,  Smedlcy,  Resp. 

90 

12.  A  rate  is  not  a  complete  and  valid  rate  un- 
til allowance  and  publication.  Eushell,  App., 
ZttfAc/f,  Resp.  Ill 

13.  A  rate  was  made  on  the  28th  of  Septem- 
ber, 1844,  and  purported  to  be  made  ^*ix 
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thirteen  weeki,  from  the  1 6th  of  September 
to  the  16th  of  December."  A  new  rate 
was  made  on  the  23d  of  December,  1844, 
allowed  on  the  3d  of  January,  1845,  and 
pablisbed  on  the  5th: — Heldy  that  a  claim, 
under  the  2  W.  4,  c.  45,  b.  30,  made  on  the 
27th  of  December,  to  be  put  upon  "  the  rate 
for  the  time  being,''  was  a  claim  to  be  put 
on  the  rate  made  in  September.  Buthell, 
App.,  Luekett,  Resp.  Page  111 

Section  32.] — 14.  Freemen  and  liverymen  of 
London  admitted  freemen  by  purchase  since 
the  Ist  of  March,  1831,  are  entitled  to  be 
registered,  notwithstanding  the  proviso  in 
the  2  W.  4,  c  45,  s.  32  ;  such  proviso  ap- 
plying not  to  liverymen  of  the  city  of  Lon- 
don, but  to  freemen  and  burgesses  of  other 
cities  and  boroughs.  Crouckerj  App., 
Browne,  Reap.  97 

IIL  Casks  sscidbd   upoir  ths  Cokstrvc- 

TlOir  OF  THS   RsGISTRATIOir   AcT,  6  &  7 

Vict,  c  18. 

Section  4.]— 1.  When  the  20th  of  July  falls  on 
a  Sunday,  service  of  a  notice  of  claim  on  an 
overseer,  under  the  6  dc  7  Vict  c  18,  s.  4, 
by  leaving  it  at  his  place  of  abode  on  that 
day,  is  good  service.  Raiclina,  App.,  The 
Overuert  of  Wett  Derby ^  Respp.  72 

Section  5.] — 2.  In  a  list  of  voters  for  a  county, 
a  voter  was  described  in  the  column  headed 
"  Place  of  abode,"  as  «  travelling  abroad :" 
— Held,  a  sufficient  description.  Walker^ 
App.,  Payne,  Resp. .  12 

3.  A  party  whose  name  appeared  on  the  re- 
gister for  a  county,  was  objected  to,  on  the 
ground  that  the  property  was  not  suffi- 
ciently described  therein  for  the  purpose  of 
being  identified,  l^e  barrister  having  de- 
cided that  the  description  was  sufficient,  the 
court  declined  to  interfere.  Wood,  App., 
The  Overseen  of  IVillesdert,  Respp,  15 

4.  An  objection  to  the  sufficiency  of  the  de- 
scription of  a  voter's  place  of  abode,  de- 
scribed as  "  The  Grove,  Neasdon,  in  this 
parish,"  Neasdon  being  in  the  parish  men- 
tioned in  the  heading  of  that  part  of  the 
register,  was  abandoned.  15 

Section  7.] — 5.  In  a  notice  of  objection,  the 
objector  described  himself  as  of  "  No.  398 
High  street,  Cheltenham,  on  the  register 
of  voters  for  the  parish  of  Cirencester."  On 
the  register  so  referred  to,  the  objector  was 
described  as  of  *«  Cheltenham"  only : — 
Held,  that  the  notice  was  sufficient  Pruen, 
App.,  Cox,  Resp.  I 

Section  15.] — 6.  In  a  notice  of  claim  to  be  in- 
serted in  a  list  of  voters  for  a  city  or  bo- 
rough, pursuant  to  the  6  &  7  Vict  c.  18, 
8.  15,  Bched.  (B.)  No.  6,  it  is  enough  to 
describe  the  naiure  of  the  qualification  in  the 
third  column  of  the  form,  as  «<  house,"  not- 
withstanding the  qualification  in  reality  con- 
■ists  in  the  occupation  of  two  houses  in 


immediate  succession,  provided  the  whole 
qualification  be  accurately  described  in  the 
fourth  column.  Hitchin$,  App.,  Brown, 
Resp.  Page  25 

7.  Where  a  voter's  qualification  appears  in 
the  list  to  consist  of  a  successive  occupa- 
tion of  houses,  the  number  of  each,  if  each 
has  a  number,  must  be  stated.  Flounders, 
App.,  Donner,  Resp.  63 

Section  17.] — 8.  A  notice  of  objection  deli- 
vered to  the  overseers,  under  the  6  &  7 
Vict  c.  18,  8.  17,  sched.  (B.)  No.  10, 
where  there  are  more  lists  than  one  made 
out  by  the  overseers,  must  specify  the  par- 
ticular  list  to  which  the  objection  refers. 
Barton,,  App.,  Mdey,  Resp.  4 

9.  A  notice  of  objection  pursuant  to  the  6  d& 
7  Vict  c  18,  s.  17,  ached.  (B.)  Nos.  10, 
11,  signed  by  the  objector,  with  the  addi. 
tion  of  his  true  place  of  abode,  is  sufficient, 
notwithstanding  it  dififera  from  that  erro- 
neously placed  against  his  name  in  the  list 
of  voters.  Per  Tindal,  C.  J.,  and  Colt, 
man  and  Erie,  Js.,  diisentiente  Maide,  J. 
Knowles,  App.,  Brooking,  Resp.  226 

10.  A  notice  of  objection  sent  by  post,  so 
that  it  would,  in  the  ordinary  course  of  the 
post,  be  delivered  on  a  Sunday,  is  never, 
theless  well  served.  Colvill,  App.,  Lewi^, 
Resp.  60 

11.  C.  A.  on  the  list  of  voters  for  the  parish 
of  Fbherton  Anger,  was  described  in  the 
list  as  residing  in  **  Fisherton  Street;"  in  a 
notice  of  objection  he  described  hi.nself  as 
"  C.  A.,  of  the  parish  of  Fisherton  Anger, 
on  the  list  of  voters  for  the  said  parish  of 
Fisherton  Anger;"  there  was  no  other 
person  of  that  name  upon  the  list  of  voters 
for  Fisherton  Anger : — Held,  that  the  no. 
tice  was  sufficient  Wills,  App.,  ,Adey, 
Resp.  246 

Section  40.] — 12.  Where  a  voter's  qualifies, 
tion  appears  in  the  list  to  consist  of  a  suc- 
cessive occupation  of  houses,  the  numbers 
of  each,  if  each  has  a  number,  must  be 
stated.  And,  semble,  per  Erie,  J.,  that,  if 
the  omission  of  the  number  be  supplied  to 
the  revising  barrister,  pending  the  revision, 
he  is  bound  to  amend  the  description,  under 
this  section.  Flounders,  App.  Donner, 
Resp.  63 

13.  Held,  that,  where  a  voter's  place  of  abode 
is  untruly  stated  in  the  list,  the  barrister 
has  power  to  insert  it  correctly,  under  the 
6  &  7  Vict  c  18,  s.  40.  187 

14.  And  semble,  per  Maule,  J.,  that  the  place 
of  abode  is  no  part  of  the  qualification. 

Ibid. 
Sections  62,  64.] — 15.  Semble,  that,  where  the 
respondent  appears,  he  is  precluded  from 
objecting  to  the  form  of  the  service  of  the 
notice  of  appeal  required  by  ss.  02,  64. 
Rawlins,  App.,  The  Overseers  of  Wett  Der- 
by, Reap.  72 
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16.  The  court  cannot  entertain  an  appeal  in 
%he  abaence  of  the  reapondent,  unlen  there 
be  an  afiidayit  of  service  upon  him  of  notice 
of  the  appellant's  intention  to  prosecute  the 
appeal,  under  the  6  dc  7  Vict  c.  18,  s.  64. 
Colvill,  App.,  Lewist  Resp.  Page  60 

17.  A  waiver  by  the  respondent  of  the  notice 
to  him  required  by  the  6  &  7  Vict.  c.  18, 
a.  64,  will  not  entitle  the  court  to  entertain 
the  appeal  in  his  absence.  Newton^  App., 
Overteerg  of  MobberUy,  Respp.  203 

Section  75.] — 18.  A.  was  rated  as  the  occupier 
of  a  house,  No.  3,  Golden  Lane ;  but,  by 
mistake,  inaccurately  described  as  No.  4 : 
the  rates  were  paid,  under  an  agreement,  by 
the  landlord ;  and  A.  had  paid  all  his  rent : 
— SembU,  that  this  was  not  <*  an  inaccurate 
description  of  the  premises,"  within  the 

6  dt  7  Vict  c  18,  s.  7ft ;  but  a  sufficient 
rating  of  A.  within  the  2  W.  4,  c  45,  s.  27. 
And  that  the  insertion  of  A.  in  the  rate  was 
a  bond  fide  calling  upon  him  to  pay,  and  the 
payment  by  the  landlord  a  bond  fide  pay. 
ment  by  A.,  within  the  former  statute. 
Cookf  App.,  Luckett,  Resp.  168 

.  9.  In  consequence  of  a  claim  made  by  A., 
an  occupying  tenant,  his  name  was  inserted 
in  a  rate,  immediately  after  that  of  his  land- 
lord, who  was  duly  rated  in  respect  of  the 
same  prenusea.  AH  the  columns  opposite 
A.'s  name  wen  left  blank,  and  it  was  no 
otherwise  connected  with  that  of  his  land, 
lord  than  by  its  juxta-position : — 

Held,  that   A.  was    sufficiently    rated. 
Jttdton,  App.,  Luckettf  Resp.  197 

Sectiong  100,  101.]'20.  Sending  a  notice  of 
objection  to  the  party  objected  to,  by  the 
poet,  pursuant  to  the  directions  of  the  6  &, 

7  Vict  c.  18,  a.  100,  is  a  sufficient  substi. 
tute  for  giving  the  notice  to  the  party,  or 
leaving  it  at  his  place  of  abode,  as  required 
by  a.  7.    BUhop,  App.,  Helps,  Rdsp.        45 

31.  Where,  therefore,  a  notice  was  posted, 
under  s.  100,  in  sufficient  time  to  reach  the 
party,  according  to  the  ordinary  course  of 
poet,  on  the  25th  of  Auguat : — Held,  that 
such  service  was  sufficient,  notwithstanding 
that  the  actual  delivery  was  accidentally  de. 
layed  until  the  27th.  45 

22.  And,  held,  that  the  provurions  of  a.  100  are 
equally  applicable  to  notices  to  overseers, 
directed  to  their  usual  places  of  abode,  as 
provided  by  s.  101.  HidcUm,  App.,  Antro" 
6iM,  Resp.  82 

28.  The  production  of  a  stamped  duplicate 
notice  of  daxm,  duly  delivered  to  the  poet 


roaster,  and  duly  directed  to  die  ovCTaesii 
pursuant  to  the  6  dc  7  Vict  c  18,  ai^  100, 
101,  is  sufficient  evidence  of  tiie  notice  of 
claim  having  been  given  to  the  overseen  at 
the  place  mentioned  in  such  duplicate,  on 
the  day  on  which  such  notice  would,  in  the 
ordinary  course  of  post,  have  been  detivered 
at  such  place— notwidistanding  its  actual 
delivery  to  the  overseer  ia  delayed  mitil 
after  the  time  limited  by  the  act,  in  conse- 
quence of  pressure  of  business  at  tbe  post* 
office.  Bayley,  App.,  The  Overteen  of 
Nantwich,  Respp.  Page  118 

IV.    Pbacticb  Airs  Covnsx  ot  Paociia 
ivB  upon  RaoiSTRATioir  ArraALS. 

1.  The  court  will  not  give  costs  upon  an  tp 
peal,  though  only  one  side  is  heard,  where 
a  question  of  law,  the  fair  subject  of  doubt, 
is  involved.    Croucher,  App.,  Browne,  Sesp. 

97 

2.  A  waiver  by  the  respondent  of  the  notice 
to  him,  required  by  the  6  &  7  Vict  c.  18, 
s.  64,  will  not  entitle  the  court  to  entertain 
the  appeal  in  hia  absence.  Ntmlon,  App^ 
Oveneeri  of  Mobberley,  Respp.  203 

y.    Particulam  Poikt*. 
Abode,  description  of  place  of,  12, 15,  16^, 

187. 
Actual  possession,  217. 
Allowance  of  rate  by  justtoes,  111. 
Amendment,  25. 
Charitable  foundation,  31. 
Claim  to  be  rated,  197. 
Costs,  97. 

Freemen  of  London,  97. 
Inaccurate  description,  168. 
Inmates  of  hospital,  31. 
Liverymen,  97. 
Notice  of  appeal,  60,  72. 
Notice  of  claim,  26,  72,  118. 
Notice  of  objection,  1,  4, 46, 60, 82, 226^  246 
Occupation,  193. 
"Part  of  a  house,"  197. 
Qualification,  63,  187,  197. 
Rating,  90,  111,  168,  177,  281. 
Rent-charge,  217. 
Splitting^ct,  84, 122, 146, 162, 156;  160, 163 

166,  203,  207. 
Succeasive  occupation,  187. 
Sundi^,  60. 

"TravelUng  abroad,"  12. 
Waiver,  165. 
Yearly  value,  182,  210. 
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ABATEMENT  OF  SUIT. 
WiUioat  plea.  Page  633  (a) 

ACKNOWLEDGMENT  OF  DEED. 
FUmg  Certifieait  of^  under  3  jr  4  ^.  4,  c.  74. 

1.  The  ooort  allowed  an  acknowledgment  to 
be  leoeiyed  and  filed  under  the  3  dt  4  W.  4, 
c  74,  a.  85,  wheze  the  affidavit  verifying  the 
aame  was  sworn  before  «  The  Provisional 
British  Consul  for  the  Society  Islands,"  it 
appearing  that  there  was  no  notazy,  or  any 
other  official  person  before  whom  it  could 
have  been  sworn,  within  many  hundred 
miles.    In  rt  Rebecca  Darling,  347 

8.  The  court  refused  to  allow  an  affidavit  and 
notarial  certificate  of  an  acknowledgment,  to 
be  filed,  under  the  3  db  4  W.  4,c  74,s.  85; 
the  affidavit  purporting  to  be  sworn  before 
one  «  6.,  a  commissioner  for  taking  affida. 
vits  in  the  court  of  Queen's  Bench,  Canada 
WesV**  and  the  notary  certifying  him  to  be 
a  commissioner  of  that  court,  and,  at  tueh, 
qualified  to  administer  oaths.    In  re  Street. 

364 
ACT  OP  PARLIAMENT. 
Coiutruetion  ^, 
See  Chapsk  ov  Easx. 

ACTION  UPON  THE  CASE. 
See  Cass. 

ADVOWSON. 
See  Chafxl  of  Easx. 

AFPIDAVIT. 

L  Of  Debt. 

L  For  Intenttm 

1.  An  affidavit,  stating  that  the  defendant  is 
indebted  to  the  plaintiff  in  a  certain  sum^ — 
on  a  bill  of  exchange  for  such  an  amount, 
and  for  money  lent,  and  interest, — without 
riiowing  that  the  interest  is  payable  under 
a  contract,  is  not  sufikient.  NeaU  ▼.  Snoul- 
ten,  320 

n.  Of  Merits. 
See  Costs,  pL  7* 


AGREEMENT. 
See  C09TBAOT. 

GUAEAHTSB. 

ALGIERS. 

Custom  of  Port  of. 

Sh  CoiTTRACT,  pL  6. 

ALTERNATIVE  CONDITION. 
See  Boirn. 

AMBIGUirr. 
See  Pleabifo,  pL  13. 

AMENDMENT. 
&ip.6e3. 

ARREST  OF  JUDGMENT, 
See  Cass,  pi.  1. 

GCAaAlTTXB,  pi.  3. 

ASSUMPSIT. 

Special  Action  of  . 

See  CovTBACT,  pi.  1,  4. 

ATTACHMENT. 
See  Costs,  pL  8. 

ATTORNEY. 

L  ExasmneUion  and  Admistion. 

See  pp.  790,  Ac 

n.  BUI  of  Costs. 

1.  An  attorney's  bill  must  show  the  eourt  and 
the  cause  in  which  the  business  refeRod  to 
in  it,  or  the  greater  part  th^reoC  waa  dope. 
These  particulars  should  be  expressly  stated, 
(held  to  be  necessary  by  Maole,  J.,}  or  must 
be  capable  of  being  collected  by  feit  and  rea- 
sonable intendment  from  the  natute  of  thtf 
several  items  of  charge.  Uartindak  ▼.  FoJOc' 
ner.  Ptgs  706 

2.  The  statute  of  limitations  does  not  begin  to 
run  against  costs  incurred  in  a  sui^  until 
the  suit  is  terminated.  ML 

UL  Miseonduet. 

See  Nsw  Tbiai. 

lY.  L^er  of  Attorney. 

flw  pp.  844,  845  (a),  857  (a). 
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BAIL. 
&ee  Baitksvft. 

BAILMENT. 

8u  Hackitkt  CAKmiAaxs. 

jSnd  see  p.  88^  (a). 

BANKRUPT. 

Proceedingt  on  Bond  given  under  I  Sf  2  Vict. 

c.  no,  s.  8. 

1.  To  debt  agminst  one  of  the  prindpals,  on  a 
bond,  with  sureties,  given  under  the  1  &  2 
Vict  c.  1 10, 8. 8— reciting, "  that  the  plaintiff 
had  filed  and  served  an  affidavit  of  debt  in 
bankruptcy  against  the  defendant  and  his 
partners,  and  conditioned  for  the  payment 
of  such  sums  as  should  be  recovered  in  any 
action  which  had  been,  or  should  be,  brought 
for  recovery  of  the  debt,  or  for  the  render  of 
themselves  by  the  defendant  and  his  partners 
to  the  custody  of  the  court  in  which  such  ac- 
tion had  been,  or  might  be,  brought,  accord, 
ing  to  the  pnutice  of  tuch  court,  or  within 
such  time,  and  in  tuch  manner,  as  the  said 
court,  or  any  judge  thereof,  should  direct,  af" 
ter  judgment  should  have  been  recovered  in 
such  action  or  actions,*'  the  defendant  plead, 
ed,  that,  after  the  recovery  of  the  judgment, 
and  before  the  commencement  of  the  action, 
no  CO,  so,  was  sued  out  against  the  defend- 
ant and  his  partners,  or  any  of  them : — Held, 
a  good  plea.  Hinton  v.  Acraman,   Page  367 

2.  The  declaration  further  stated  a  judgment 
recovered  by  the  plaintiff  in  the  court  of  £  x- 
chequer,  for  the  debt  in  the  condition  of  the 
bond  mentioned ;  and  that,  after  the  reco- 
very of  the  judgment,  an  order  was  made 
by  Coleridge,  J.,  on  the  ex  parte  applica- 
tion  of  the  plaintiff,  that  the  defendant  and 
his  partners  should  render  themselves  with- 
in ten  days  after  service  of  the  order : — Held, 
that  a  plea  that  the  order  of  Coleridge,  J., 
was  made  before  the  time  for  rendering  the 
defendant  and  his  partners  according  to  the 
practice  of  the  court  had  expired,  and  was 
made  ex  parte,  and  without  any  previous 
summons,  was  bad;  for,  that  it  was  consist- 
ent with  the  order  that  the  time  for  render- 
ing would  have  expired  before  the  time 
limited  by  that  order  for  the  defendant  and 
his  partners  to  render ;  and  it  was  no  ground 
of  objection  to  the  order  that  it  was  made 
9X  parte,  such  iiregularity  (if  any)  not  being 
the  proper  subject  of  a  plea.  S67 

8.  The  declaration  also  alleged  that  the  time 
for  rendering  had  been  further  extended,  by 
two  orders  of  Cresswell,  J.,  until  the  fifth 
day  of  Michaelmas  term ;  that,  before  that 
day,  a  rule  nisi  was  obtained  to  set  aside  the 
order  of  Coleridge,  J.,  and  to  enlarge  the 
time  to  render,  by  which  rule  the  proceed- 
ings in  the  original  action  and  against  the 
baU  were  stayed;  and  that  the  defendant 
and  his  partners  did  not  render  themselves 


within  the  time  mentioned  in  the  orden,  or 
any  of  them,  or  within  any  other  time,  or  in 
any  other  manner  lawfiilly  directed  by  the 
court,  or  any  judge  thereof.  Plea,  that  the 
finit  order  was  made  before  the  time  for  the 
render  of  the  defendant  and  his  partners  ae 
cording  to  the  practice  of  the  court;  that  the 
subsequent  orders,  and  the  rule  nisi  were 
respectively  made  before  the  expiration  of 
t^ie  extended  times  for  rendering ;  that,  os 
cause  being  shown  against  the  rule  nisi,  the 
court  ordered  « that  the  defendant  and  hit 
partners,  and  their  bail  or  sureties,**  should 
have  ten  days'  fiirther  time  to  render;  snd 
that,  before  the  expiration  of  the  ten  days, 
they  did  render : — Held,  a  good  plea,  on  the 
ground  that  the  rule  nisi  staying  the  proceed, 
ings,  preserved  the  jurisdiction  of  the  coort 
to  grant  the  further  extension  of  the  time. 

Page  367 

4.  The  defendant  further  pleaded  that  an  ac 
tion  had  already  been  brought  by  die  plain- 
tiff against  the  defendant  and  his  piitnen 
before  the  execution  of  the  bond,  to  recorcr 
the  debt  in  the  condition  mentioned,  that 
that  action  was  still  pending,  and,  that  the 
present  action  was  not  commenced  until 
after  the  execution  of  the  bond : — Held,  bai 

IbU. 

5.  Held,  also,  that  the  bankraptcy  and  certifi- 
cate of  the  defendant  and  his  partners  afier 
the  commencement  of  the  action  in  which  the 
judgment  was  obtained,  but  before  judgment, 
furnished  no  answer  to  an  action  upon  tlM 
bond ;  the  demand  arising  thereon  not  being 
a  debt  (contingent  or  otherwise)  provable 
under  the  fiat,  by  virtue  of  any  of  the  pio- 
visions  of  the  6  G.  4,  c  16.  Ibid, 

And  uc  Lib  XL,  pL  2. 

Plead  lire,  pi.  13. 

BARON  AND  FEME. 
iSee  AcKirowLXDOKXirT. 

VXHUX. 

BENEFICE. 

Donative  or  Presentatioe. 

See  Chapxl  ot  Easx. 

BILLS  AND  NOTE& 
L  Notice  of  Dishonour* 

1.  Held,  that  any  acknowledgment  by  the 
drawer  of  a  bill,  of  his  liability  to  pay,  or 
any  promise  to  pay,  the  amount,  though 
conditional  as  to  the  modd  of  payment,  ii 
evidence  to  be  left  to  the  jury,  of  due  notice 
of  dishonour,  and,  in  the  case  of  a  feieign 
bill,  of  due  proteat.    Campbell  v.  Webeitr. 

858 

n.  Payment  after  Matwitf. 

2.  A.  being  sued  on  a  joint  and  several  prob 
missory  note  made  by  himself  and  by  B. 
and  C,  pleaded  that  he  paid  to  the  plaintiff 
and  the  plaintiff  accepted  and  received,  tbs 
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.moneys  in  the  declaration  mentioned,  in  full 

satisfaction  and  discharge  of  the  debt  and 

damages  in  the  declaration  mentioned : — 

Heldf  that  the  plea  was  sustained  by  proof 

that  the  amount  of  the  note  was  paid  by  C. 

Btavmont  ▼.  Greathead,  Page  494 

3.  Held,  also,  that  the  jury  were  not  bound  to 

give  nominal  damages,  though  the  money 

was  not  paid  until  some  time  after  the  ma. 

turity  of  the  note.  Ibid, 

Jind  He  IirsoLTxxT  Dsbtos,  pL  ll 

Stamp,  pi.  1,  2. 

BOND. 

AUemaivoe  Condition, 

1.  Held,  that  an  action  of  debt  lies  at  the  suit 
of  A.  against  G.  on  a  bond  by  which  C.  ac- 
knowledges himself  to  be  bound  to  A.  in 
lOOZ.  to  be  paid  to  A.  or  B.  White  v.  Han- 
cock, 330 

2.  Held,  also,  that  a  declaration  upon  such  a 
bond  is  sufficient  without  noticing  B.,  aU 
though  the  alternative  mode  of  payment 
appears  by  the  bond  as  set  out  upon  oyer, 
and  although  the  declaration  negatives  pay. 
ment  to  A.,  but  is  silent  as  to  non-p^yment 
to  B.  Ibid. 

And  tee  Baitkeupt,  pi.  1. 


CABRIOLET  PROPRIETOR. 
Set  Casx,  pi.  1. 

Hackitst  Gasbiaoxs. 

GAPU8. 

I.  Ad  Respondendum^ 

See  Pbacticx,  III. 

IT.  Ad  Satisfaciendum, 

See  Baitkrvpt,  pi.  1. 

GARRIER. 

See  Hackust  Gabbiaoes. 

And  tee  p.  883  (a). 

GASE. 

For  Malfeasance, 

i.  Defacing  Driver' t  Licente, 

1  By  the  6  &  7  Vict  c.  86,  s.  21,  the  proprie. 
tor  of  a  hackney  carriage  is  required  to  re- 
tain in  his  possession  the  license  of  every 
driver,  dec,  employed  by  him,  while  such 
driver,  dtc,  remains  in  his  service.  A  de. 
claration  in  case  stated,  that  the  plaintiff 
obtained  a  driver's  license  under  the  act: 
that  he  was  employed  by  the  defendant,  a 
proprietor  of  a  hackney  carriage,  and,  under 
the  provisions  of  the  act,  delivered  the  U. 
cense  to  him ;  and  that,  whilst  the  license 
remained  in  the  defendant's  possession,  the 
latter  «  wrongfuUy  and  unjustly  wrote  in  ink 
upon  the  license  certain  words  purporting, 
and  then  being  intended  by  the  defendant. 


to  give  a  character  of  the  plaintiff  as  an  no- 
fit  person  to  act  as  a  driver  of  hackney  car- 
riages, that  is  to  say,"  dec,  &.c ;  by  reason 
whereof  the  license  became  defaced  and 
wholly  useless  to  the  plaintiff,  and  the  plain- 
tiff was  prevented  from  obtaining  employ- 
ment as  a  driver,  dec : — •Held,  on  motion  in 
arrest  of  judgment,  that  the  action  was  main- 
tainable,— that  case  was  the  proper  form, — 
and  tbat  the  declaration  was  sufficient 
HurreU  v.  Ellis.  Page  295 

2.  A  declaration  in  case  stated  that  B.  (the 
defendant)  had  charged  G.  with  embezzle, 
ment ;  that  it  was  agreed  between  B.  and 
A.,  (the  plaintiff,)  that  B.  should  abstain 

.  from  prosecuting  G.,  and  that,  in  considera- 
tion  thereof,  G.  should  draw,  and  A.  should 
accept  a  bill  of  exchange,  and  that  G.  should 
endorse  the  same  to  the  defendant  The  de- 
claration then  went  on  to  aver  that  a  bill 
was  drawn,  accepted,  and  endorsed  to  B., 
pursuant  to  this  corrupt  and  illegal  agree- 
ment ;  that  B.,  well  knowing  the  illegal  na- 
ture of  the  transaction,  and  that  A.  was  not 
liable  at  law  to  pay  the  amount  of  the  bill, 
and  that  there  was  no  reasonable  or  proba- 
ble cause  for  suing  him  thereon,  conspired 
with  D.,  a  pauper,  that  the  bill  should  be  in 
bond  to  D.,  and  that  D.  should  sue  A.  upon 
the  bill,  for  the  sole  benefit  of  B. ;  and  that 
an  action  was  accordingly  brought  by  D. 
against  A.,  io  which  A.  obtained  a  verdict 
on  the  ground  of  the  illegality  of  the  con. 
sidcratjon  for  the  acceptance,  but  was  una- 
ble to  obtain  his  costs,  in  consequence  of 
the  insolvency  of  D.  :-— 

Held,  that,,  inasmuch  as  A.  could  not 
make  out  lus  case  except  through  the  ille- 
gal transaction  to  which  he  himself  was  a 
party,  the  action  would  not  lie.  Fivaz  v. 
Nicholls.  501 

3.  Semble,  that  no  action  will  lie  against  a 
party  for  inciting  a  third  person  to  bring  a 
civil  action  against  the  plaintiff  without  rea- 
sonable or  probable  cause  Fivaz  v.  A7- 
choUs.  501 

And  see  Pbobablb  Gausx. 

GERTIFIGATE. 
See  Bankbupt,  pi.  6. 
Under  court  of  requests  act,  by  sheriff  on  a 
writ  of  trial.  911 

GHAMPERTY. 
See  Nsw  Tbia£. 

GHAPEL  OF  EASE. 

Whether  Donative  or  Presentative. 

1.  A  private  act  of  parliament — after  provid. 
ing  for  a  sale  of  glebe  land,  and  the  erection 
of  an  additional  church  with  part  of  the  pro. 
ceeds — directed  that  the  curate  of  the  new 
church  should,  during  the  incumbency  of 
A.,  the  then  rector,  be  appointed  by  him ; 


TOL.  n. 


74 


H2 


INDEX. 


uiJ  that,  after  the  death,  avoiJance,  or  re- 
lignation  of  A.,  the  new  church  should  be- 
come the  principal  church,  with  all  the  ac 
customed  rights,  immunities  and  privileges 
appertaining  to  a  mother  church,  and  the 
then  church  should  become  and  be  deemed  a 
chapel  of  ease  thereto,  to  be  served  by  a  mi- 
nister capable  of  having  cure  of  souls ;  and 
that  ^  the  patronage  of  or  right  of  presenta- 
tion to  the  chapel,  as  well  as  the  patronage 
of  or  right  o( pretentation  to  the  new  church, 
should  be  vested  in  the  patron  of  the  rectory, 
his  heirs  and  assigns,  <o,  nevertheUu,  theU 
the  minister  of  the  chapel  should  not  be  re- 
movable  at  pUatwre :" — 

Heldy  that  the  chapel  or  district  church 
thus  created  was  presentativef  and  not  dona- 
tiue.  The  Queen  v.  Foley,  Clerk,  Page  664 
3.  Semble,  that,  if  it  had  been  at  first  donative, 
it  would  have  ceased  to  be  so,  upon  a  pre. 
sentation  being  once  made  by  the  patron  to 
the  ordinary,  followed  by  the  institution  and 
induction  of  the  presentee.  Ibid. 

CHARTER-PARTY. 
See  CoHTmACT,  pL  6. 

CHURCH. 
See  Chapxl  or  Easi. 

COGNOVIT. 
See  WARaAUT  or  Attokitst. 

COLOUR. 
See  PLXAOiire,  pi.  13. 

COMMISSION. 

To  examine  Wttneues. 
1.  Upon  a  motion,  on  the  part  of  the  defend- 
ants, for  a  commission  to  examine  witnesses 
abroad,  it  was  required  that  it  should  ap- 
pear, to  the  satisfaction  of  the  court,  upon 
an  affidavit  from  their  attorney ,  that  the  evi. 
'  dence  of  the  witnesses,  propoMd  to  be  ex- 
amined, was  material  and  necessary  to  the 
defence  of  the  action.   Healy  v.  Young,  702 

COMMODATUM. 
See  p.  882  (a). 

COMPOSITION  WITH  CREDFrORS. 
See  Costs,  pL  5. 

COMPOUNDING  FELONY. 
See  Joint  Tort-Feasors,  pi.  2. 

CONCLUSION  OF  PLEA. 

See  p.  522  (6). 

CONDITION. 

Whether  Precedent, 

1.  The  declaration  stated  that,  in  considera- 
tion that  the  plaintiff  would  accept,  receive 
and  pay  for  certain  goods,  the  defendant 
promised  to  supply  them  of  the  various  sizes 
to  be  shown  in  drawings  to  be  provided  by 
the  plaintiff's  architect,  at  a  certain  price, 
'  and  to  use  his,  the  defendant's,  best  endea. 


vours  to  deliver  certain  quantities  on  oertiin 
specified  days,  provided  die  drawings  for  the 
first  quantity  were  sent  to  the  defcndaot 
within  three  days,  and,  for  the  remaiDder, 
within  three  weeks ;  and  averred  that,  aU 
though  the  plaintiff  had  always  been  tfAj 
and  willing  to  accept  and  receive  the  goods, 
and  although  he  did,  unthin  a  reasonabU 
time  afier  the  making  of  the  agreement,  duly 
and  according  to  the  said  agreement,  pro- 
vide drawings,  dec,  and  although  a  reason, 
able  time  had  elapsed,  the  defendant  did  not 
within  a  reasonable  time  supply  the  goods. 

Plea — ^that  the  plaintiff  did  not,  with* 
the  time  so  agreed  upon,  duly  and  according 
to  the  agreement,  provide  or  deliver  draw, 
ings,  dec: — 

Held,  bad,  the  delivery  of  the  drawings 

within  the  specified  times  not  bong  a  odd. 

dttion  precedent  to  the  obligation  to  ddiver 

the  goods.    Kingdom  v.  Cox.        Page  661 

Jind  see  Contract,  pL  2. 

Plkadhto,  pi.  14. 

CONFIDENTIAL  COMMUNICATIONS 

See  Librl. 
Slardxb. 

CONSCIENCE,  COURTS  OF. 
See  Courts  of  Rrq.i7R8T8. 

CONSIDERATION. 

I.  Si^ficiency  of. 

See  GuARAWTn,  pi.  3,  3. 

P&SABiNe,  pL  3. 

II.  Divisibility  of. 
See  p.  684  (a). 

in.   Executed. 
See  Statutk  of  Frauss. 

rV.   Statement  of. 
See  GcARANTXS,  pL  I,  4,  5. 

CONSTABLE. 

jSuthorily  of. 

See  Trsspass,  pi.  4. 

CONTINGENT   CONTRACT. 
See  Statute  of  Frauds,  pL  2. 

CONTINGENT  DEBT. 
See  BahkrcpT)  pL  6. 

CONTRACT. 

I.    Construction  of, 

I,  B.  engaged  to  supply  an  engine  and  boilen 
for  a  steam  vessel  of  A.,  **  in  conformity  to 
the  drawings  and  specification  fumidied  by 
C. ;  the  engine  to  be  got  up  under  the  so- 
perintendcnoe  of  C,  and,  when  approved  by 
him  at  the  works,  to  be  delivered  by  B.  into 
the  East  India  Docks,  when  B.*s  liability 


ceases. 


>» 


One  of  the  terms  contained  in  the  sp^ 
fication  was,  that  the  engine,  dic,  should 
be  completed  unthin  two  morths :— 
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HeU,  tfatt  time  wu  of  the  eaaence  of  the 
eontract,  and  that  B.  was  liable  to  an  action 
at  the  Buit  of  A.  for  not  delivering  the  en- 
gine and  boilers  within  the  two  months. 
Wimthurst  ▼.  Ditley.  Page  253 

S.  A.  sells  goods  to  B.,  to  be  paid  for  partly  in 
cash,  and  the  residue  by  bills  at  intervals  of 
three  months  each: — The  payment  of  the 
money  and  the  delivery  of  the  bills  do  not 
constitute  a  condition,  so  as  to  entitle  A., 
upon  non-payment  of  the  money  and  non- 
delivery of  the  bills,  to  sue  as  for  goods  sold 
and  delivered,  without  waiting  the  expiration 
of  the  credit    Paul  v.  Dod.  800 

3;  Nor  can  such  action  be  maintained  for  the 
amount  of  the  stipulated  cash  payment 

Ibid. 

4.  A.*s  remedy  is,  by  special  action  on  the 
express  contract     P<ml  v.  Dod.  800 

5.  The  plaintifla  contracted  to  fit  up  for  the 
defendant  a  brewery  at  the  house  of  a  third 
person,  the  whole  to  be  fixed  complete  for  a 
certain  sum,  nothing  being  said  about  the 
time  or  mode  of  payment  When  a  portion 
of  the  work  was  done,  the  plaintiffs  refused 
to  complete  it  without  security,  which  the 
defendant  refused  to  give.  In  an  action 
against  the  defendant  for  not  permitting  the 
plaintifis  to  proceed  with  or  complete  the 
work,  or  paying  for  what  was  done,  it  was 
left  to  the  jury  to  say  by  whose  default  the 
work  was  stopped.  The  jury  having  found 
a  verdict  for  the  defendant,  the  court  de- 
clined to  interfere.     Pontifex  v.  Wilkinson. 

349 
II.   Parol  Evidence,  to  explain, 

6.  By  a  charter-party,  A.,  the  owner,  agreed 
that  the  ship  should  proceed  to  the  Tyne, 
and  there  load  a  cargo  of  coals,  and  proceed 
therewith  to  Algiers,  and  deliver  the  same 
there,  on  payment  of  certain  freight  B., 
the  charterer,  engaged  that  the  vessel  should 
be  unloaded  at  a  certain  average  rate  per 
day ;  and  that,  if  detained  for  a  longer  pe- 
riod, he  would  **  pay  for  such  detention  at 
the  rate  of  5/.  per  diem,  to  reckon  from  the 
time  of  the  vessel  being  ready  to  unload, 
and  in  turn  to  deliver.^* 

According  to  the  general  regulations  of 
the  port  of  Algiers,  vessels  may  commence 
unloading  as  soon  as  they  enter  within  the 
mole :  but,  by  a  special  regulation  of  the 
French  government,  coals  destined  for  the 
use  of  the  marine  department  are  required 
to  be  unladen  at  a  particular  spot,  and  in  a 
given  order : — 

Held,  that  evidence  was  admissible  to  show 
that  the  words  *<in  turn  to  deliver"  had, by 
the  uaage  of  the  particular  trade,  acquired  a 
known  meaning  in  reference  to  this  special 
regulation  with  respect  to  coals  for  the  use 
of  the  French  marine  department,  although 
A.  was  not  cognisant  of  the  fact  of  the  coals 
having  been  shipped  under  a  contract  with 


the  French  government;  but  that  the  testi- 
mony of  three  or  four  witnesses,  speaking 
to  a  course  of  business  that  had  only  grown 
up  within  about  five  years,  and  with  refer- 
ence to  charter-parties,  the  language  of 
which  was  not  identical  with  that  of. the 
charter-party  in  question,  was  insufficient 
to  establish  such  general  usage.  Roberiton 
V.  J  nekton.  Page  412 

7.  Held,  also,  that  the  special  regulation  as  to 
the  unloading  of  coals  for  the  French  ma- 
rine department,  was  to  be  considered  one 
of  the  regulations  of  the  port,  binding  upon 
all  vessels  entering  the  port  Ibid^ 

And  see  Plxadin e,  pi.  2,  3,  7,  8,  9. 
Railway  Shabes. 

COSTS. 

1.    Of  hiuet  under  6  4-  7  IT.  4,  c.  71,  «.  46. 

1.  Semhle,  that  a  defendant  is  not  entitied  to 
judgment  as  in  case  of  a  nonsuit  where  the 
plaintiff  has  allowed  two  assises  to  elapse 
without  proceeding  to  trial  after  issue  joined 
on  a  feigned  issue  under  the  tithe-commu- 
tation  act,  6  dc  7  W.  4,  c  71,  s.  46:  but 
should  move  for  the  costs  of  the  action,  un. 
der  that  section.     TonUmaon  v.  Boughey, 

844 

2.  The  discretion  as  to  allowing  costs  in  such 
a  case  is,  in  the  absence  of  special  circum- 
stances, to  be  exercised  in  accordance  with 
the  general  rule  which  gives  costs  to  the 
surcessful  party.  Ibid, 

3.  Where,  therefore,  the  plaintiff  declined  to 
proceed  to  trial,  because  a  decision  of  the 
court  had  so  narrowed  the  issue  as  to  ren- 
der it  inexpedient  for  him  to  incur  the  ex- 
pense of  a  trial : — Held,  tiiat  the  defendants 
were  entitled  to  their  costs.  Ibid, 

II.  Costs  of  Remanets. 

4.  The  costs  occasioned  by  a  cause  being  a 
remanet,  are  costs  in  the  cause,  not  taxable, 
as  costs  of  the  trial,  on  a  rule  for  a  new  trial 
on  payment  of  costi.     Benthy  v.  Carver, 

817 

III.  CosU  of  the  Day. 

Where  plaintiff  tues  in  fonn&  pauperis. 
See  Pauper. 

lY.   Security  for  Cotts. 

5.  The  plaintifis  had  compounded  with  thei 
creditors,  and  one  of  them  resided  abroad. 
No  ground  for  requiring  security  for  costs. 
Thomel  v.  R&elants.  290 

y.   TaxcUion  of. 
i.  Notice  of  Taxation,  * 

6.  Q}iiare,  whether  a  judgment  in  debt  by  de- 
fault, signed  without  notice  of  taxation,  is 
irregular.     Rderton  v.  Sill,  249 

7.  But  a  judgment  so  signed  was  set  aside 
without  costs,  upon  an  affidavit  of  merits. 

Ibid. 
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ii.  Order  for  Payment, 

8.  Where  an  attorney  obtains  an  order  for  the 
taxation  of  hh  bill,  he  cannot  proceed  by 
attachment  without  first  obtaining  an  order 

'  for  payment  of  the  amount  certified  to  be 
due.     In  re  Woodhouse,  Page  290 

Jind  see  Attoritsi,  II. 

COUNSEL'S  SIGNATURE. 

The  signature  of  counsel  to  the  pleadings 
need  not  appear  in  the  issue  delivered. 
Jefferin  v.  YabUmsku  781 

And  tee  Special  Case. 

COURT-BARON. 
L   Conttitution  of. 

1.  In  a  suit  in  a  court-baron,  the  proceedings 
were  alleged  to  have  been  taken  at  a  court 
held  **  before  A.,  the  steward  of  the  taid  court , 
a  free  suitor  thereof,  and  B.  and  C,  and 
others,  free  suitors  of  the  said  court:"— 

Hdd,  that  the  court  was  properly  consti- 
tuted, it  being  alleged  that  A.  was  a  free 
suitor.    Brown  v.  CrilL  861 

n.   Description  of 

2.  Held,  also,  that  the  court  was  properly  de- 
scribed ;  and  that  it  was  sufficient  to  set 
forth  the  names  of  two  only  of  the  free 
suitora  who  attended.  Ibid. 

3.  Heid,  also,  that  A.  was  properly  described 
as  steward  of  the  court,  though  it  was  not 
hlleged  that  he  was  steward  of  the  manor, 

Jbul, 
in.  Proceedinf^s  in, 

4  An  omission  to  state  in  the  plaint  the  na- 
ture of  the  action,  is  a  mere  irregularity, 
which  may  be  waived.  lifUL 

COURTS  OF  REQUESTS. 
L  Certificate  of  probable  Cause, 

1.  The  sheriff  or  other  inferior  judge  to  whom 
a  writ  of  trial  is  directed  out  of  a  superior 
court,  has  no  authority  to  certify  under  the 
Tower  Hamlet's  court  of  requests  act,  23 
G.  2,  c.  30,  s.  8,  (extended  by  19  G.  3,  c. 
68,  and  2  W.  4,  c;  65,  abolished  by  9  dclO 
Vict,  c  95,)  that  there  was  probable  or  rea- 
sonable cause  of  action  for  40s.  or  more. 
Capes  y,  Jones.  911 

II.   Suggestion* 

2.  By  the  seventh  section  of  that  act  it  is  en- 
acted, that,  if  any  action  be  brought  else- 
where, for  a  demand  cognisable  in  the  local 
court,  and  it  shall  appear  to  the  judge  or 

.  judges  of  the  court  where  the  action  is 
brought,  that  the  debt  to  be  recovered  does 
not  amount  to  40«.,  and  the  defendant  shall 
duly  prove,  by  sufficient  testimony,  to  be 
allowed  by  any  judge  or  judges  of  the  court 
where  the  action  shall  depend,  that,  at  the 
time  of  commencing  such  action,  the  de- 
fendant  was  inhabiting  and  residing  within 
the  district,  and  liable  to  be  warned  or  sum- 


moned before  the  court  of  requests  ibr  suHi 
debt,  the  said  judge  or  judges  shall  not  al- 
low to  the  plaintiff  any  costs,  but  stall 
award  costs  to  the  defendant  The  eighth 
section  provides,  that,  where  the  plaintiff 
shall,  in  any  action  brought  in  a  superior 
court,  obtain  a  verdict  for  less  than  40s.,  if 
the  judge  or  judges  who  shall  try  the  cause 
shall  certify  that  there  was  probable  or  res- 
sonable  cause  of  action  for  40s.  or  more,  the 
plaintiff  shall  not  be  liable  to  pay  costs,  but 
shall  recover  his  costs  as  if  that  act  had  not 
been  made.  And  the  twenty-first  section 
enacts  that  no  action  or  suit  for  any  debt 
not  amounting  to  40s.,  and  recoverable  by 
virtue  of  that  act  in  the  said  court  of  re- 
quests^shall  be  brought  against  any  persoo 
residing  or  inhabiting  within  the  jurisdiction 
thereof,  in  any  other  court  whatsoever. 

An  action  having  been  brought  in  this 
court  against  a  party  liable  to  be  sued  in  (he 
local  court,  and  the  jury  having,  on  the  trial 
before  the  secondary  of  London,  foond  a 
verdict  for  leas  than  40s. : — Held,  that  the 
defendant  was  not  bound  to  avail  himself 
of  the  prohibitory  clause  by  plea  or  by  evi- 
dence at  the  trial ;  but  was  at  liberty — not- 
withstanding the  trial  took  place  before  a 
judge  who  had  no  power  to  certify  onder 
sect.  8— afterwards  to  apply  to  the  court  for 
leave  to  enter  a  suggestion  under  sect  7. 
Capes  V.  Jones,  Page  91 1 

COVENANT. 
Su  LsTTKSs  Patxht,  pL  2. 
Plxadihg,  III. 
Practice,  VII. 

CRIMINAL  CONVERSATIOI 
See  Vsirvx. 

CURATE. 
See  p.  697,  n. 


DEBT. 
See  BoFD,  pL  1. 

PLXABIHe,   IV. 

DEPAMATION. 
See  Libel. 
Slavdeb. 

DEMURRAGE. 
See  CoKTBACT,  pL  6. 

DEPOsrruM. 

See  p.  882  (a). 

DISTRICT  CHURCH. 
See  Chapel  ot  Ease. 

DONATIVE. 
See  Cbapel  ot  Ease. 

DUPLICITY. 
See  PLSADiire,  V.  liL 
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EMBEZZLEMENT. 
Set  Casi,  pi.  2. 

EVIDENCE. 
Competency  of  Witnetf, 

1,  In  troyer  by  A.  against  B.  for  two  promis- 
soxy  notef,  B.  pleaded,  that,  before  A.  was 
poflsessed  of  the  notes,  one  C.  was  lawfully 
posaessed  thereof,  as  of  his  own  property, 
that  they  had  been  fraudulently  obtained 
from  C,  and  wrongfully  delivered  to  A., 
whereupon  B.,  as  the  agent  of  C.  and  by 
his  direction  and  authority,  took  the  notes 
out  of  the  possession  of  A.  The  replica- 
tion traversed  the  property  in  C. 

C,  being  called  to  support  the  affirmative 
of  this  issue,  stated,  on  the  voir  dire^  that  he 
had  not  indemnified  B.,  and  had  nothing  to 
do  with  the  action : — 

Heldf  that  he  was  an  tulinissible  witnesa 
under  the  3  &  4  W.  4,  c.  4S,  s.  26,  and  the 
6  &  7  Vict  c  85.     Heame  v.  Turner, 

Page  553 

2.  And  temble,  that  he  was  competent  at  com. 
Dion  law.  Ibid, 

And  $ee  GoMxissioir. 

COHTRACT,  pi.  6. 
New  Trial. 

EXECUTED  CONSIDERATION. 
See  Statvtr  of  Frauds. 

EXECUTORS   AND  ADMINISTRA- 
TORS. 

Plea  of  ne  unqueg  Exenttor, 

And  see  Plea di no,  pi.  10. 

1.  The  plaintiff  declared  against  A.  and  B. 
as  executors,  alleging  that  they  as  execu- 
tors were  indebted  to  him  for  the  use  and 
occupation  of  certain  messuages  held  of  him 
by  thew  as  executors  under  a  demise  to  the 
testator,  and  that,  in  consideration  of  the 
premises,  they  as  executors  promised  to 
pay. 

Held,  that  tht  declaration  was  good  in 
substance.     Atkina  v.  Humphrey,  654 

S.  A.  pleaded  that  B.  neTer  was  executor,  nor 
ever  administered. 

Held,  that  the  plea  was  bad,  as  setting  up 
a  personal  discharge,  of  which  B.  only  could 
avail  himself,  (a)     Atkina  v.  Humphrey. 

654 


2.  The  adoption  of  the  form  of  issue  given  in 
the  schedule  to  that  act,  is  not  compulsory. 

Page  858 

FRAUDS,  STATUTE  OF. 
See  Statute  of  Frauds. 


FEIGNED  ISSUE. 

Form  of 

I.  A  feigned  issue,  in  the  form  of  a  wager, 
directed  under  the  interpleader  act,  is  not 
rendered  illegal  by  the  prohibition  of  ac- 
tions upon  wagers  in  8  &.  9  VicL  c  109. 
Luard  ▼.  Butcher,  858 

(a)  '  Vide  tamen,  p.  660,  n. 


GUARANTEE. 

Construction  of, 

1.  A  declaration  stated,  that,  in  consideration 
of  advances  already  made  by  A.,  and  that 
A.  would  from  time  to  time  make  advances 
to  C,  B.  promised  to  repay  A.  the  last, 
mentioned  advances.  The  conaideration 
on  the  face  of  the  guarantee  was — <<  in  con. 
sidcration  of  advances  made  and  to  bo  made 
by  A.,  or  by  any  other  person  of  whom  A^ 
firm  mTj/,  from  time  to  time,  consist:" — 

Htlflf  a  variance.     Chapman  v.  Sutton, 

634 

2.  A  guarantee  was  given  in  these  terms: — 
<*  In  conaideration  of  advances  made  and  to 
be  m  ide  by  A.  and  6.,  or  by  any  other  per- 
anns  of  whom  their  firm  may,  from  time  to 
time,  consist  in  the  way  of  loan,  dec.,  we 
j«>intly  and  severally  hereby  guaranty  to 
A.  and  B.  the  repayment  of  the  said  ad 
vances,  and  to  indemnify  them  against  any 
loss  by  reason  of  such  advances ;  our  liabi- 
lity not  to  exceed  1000/.;  this  guarantee  to 
be  a  continuing  guarantee,  and  to  lie  a  sc. 
curity  to  A.  and  B.  to  the  extent  of  1000^ 
as  aforesaid,  for  the  whole  of  any  balance 
wliich  may  from  time  to  time,  or  at  any 
timo,  become  due  to  A.  and  B.,  or  to  the 
prr8on8-for  the  time  being  constituting  tho 
firm  :'* — Hrlrff  that  this  instrument  disclosed 
a  sufficient  consideration  for  the  defendant's 
promise,  though  there  had  been  no  change 
in  the  firm.     Chapman  v.  Sutton,  634 

3.  A  declaration  on  a  guarantee  stated,  that, 
in  consideration  that  A.,  the  plaintiff,  would 
sell  and  deliver  gooda  to  C,  B.,  the  defend- 
ant, promised  A.  to  guaranty  to  him  the 
payment  of  the  amount  of,  or  the  balance 
unpaid  to  A.,  for  any  goods,  then  sold  and 
delivered,  and  to  be  thereafter  sold  and  de. 
livered  to,  and  of  any  money  lent,  or  to  be 
Irnt  to,  or  paid  for  C.  by  A.,  to  the  extent 
of  1000/.,  and  that  A.  should  be  at  liberty, 
at  any  time  thereafier,  to  call  upon  B.  for 
the  payment  of  the  1000/.,  which  might  he 
applied  by  A.  as  A.  thought  proper,  either 
in  payment  or  part-payment  of  any  debt 
which  might  be  due  or  have  been  due  to 
A.,  and  should  not  have  been  paid  by  C. 

Held,  on  motion  in  arrest  of  judgment, 
that  the  declaration  disclosed  a  sufficient 
consideration  for  the  promise.  Boyd  ▼. 
MoyU,  644 

4.  The  guarantee  produced  in  evidence  to 
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rapport  th»  declaration,  was  addressed,  in 
the  alternative,  «to  Messrs.  A.  dc  Co.,  or 
the  person  or  persons  for  the  time  being 
carrying  on  the  business**  of  that  firm:^ — 
Held,  no  variance, — no  change  in  the  firm 
having  in  fact^taken  place ;  or,  that,  if  there 
were  any  variance,  such  variance  would  be 
amendable  under  the  3  dt  4  W.  4,  c  42, 
a.  23.  Page  644 

5.  The  breach  assigned  in  the  declaration  was, 
that  the  defendant  had  not  guaraniied  the 
payment,  or  paid.  The  defendant  pleaded, 
inter  alittf  that  he  had  gttarantied  the  pay- 
ment : — Held,  that  the  words  in  the  breach 
were  not  to  be  understood  as  used  disjunct, 
ively;  and  that  proof  that  the  defendant 
bad  executed  the  instrument  of  guarantee, 
did  not  entitle  him  to  a  verdict  on  that 
issue.  Ibid. 


HACKNEY  CARRIAGES. 

L  ZiabiUty  of  Proprietor  of, 

U  In  assumpsit  against  a  cab  proprietor,  the 
declaration  stated,  that  the  plaintiff*  hired 
the  vehicle,  and  that,  in  consideration  of 
the  premises,  and  that  the  plaintiff*,  with 
his  luggage,  would  become  a  passenger, 
and  of  certain  reward,  the  defendant  pro- 
mised the  plaintiff*  to  carry  and  convey  him 
and  his  luggage  safely  and  securely  from, 
6cc,  to,*&c.,  and  alleged  a  loss  of  part  of 
the  luggage  by  the  negligence  of  the  de- 
fendant's servants: — 

Held,  that  the  declaration  was  sufficient 
to  charge  the  defendant  for  a  breach  of  bis 
implied  duty  to  use  an  ordinary  degree  of 
care — the  words  **  safely  and  securely  "  not 
necessarily  importing  a  more  extended  lia. 
biUty.    Rossy.HxU.  877 

n.  Defacing  Driver*s  License. 
Sh  Cass,  pi.  1. 

HOLIDAYS. 

I.  Where  the  eighth  day  after  service  of  a  writ 
of  sammons  falls  on  any  day  between  the 
Thursday  next  before,  and  the  Wednesday 
next  after  Easter  day,  the  last  day  for  en- 
tering an  appearance  thereto  ia  the  Wedne** 
day  next  after  Easter  day,  the  rule  of  court 
of  Easter  term,  2  W.  4,  being  overridden 
by  the  statute  2  W.  4,  c  39,  s.  11.  Har- 
ris V.  Robinson.  908 

HUSBAND  AND  WIFE. 
See  AcKnowLEOQMXxT. 
Vxirux. 


INQUIRY,  WRIT  OF. 
See  Writ  of  IvauiBT. 

INSOLVENT  DEBTOR. 
Plea  of  Discharge,  under  5  4r  6  Viet,  c  1 16. 

1.  To  a  declaration  by  an  endorsee  against 
the  acceptor  of  a  bill,  the  latter  pleaded,  that 
not  being  a  trader  within  the  bankrupt  Uwi, 
and  having  resided  twelve  calendar  months 
within  the  Birmingham  district,  he,  after  the 
bill  became  due,  and  before  the  commeno^* 
roent  of  the  suit,  duly  petitioned  the  district 
court  of  bankruptcy  for  protection  from  pro- 
cess, under  the  5  dt  6  Vict  c  116;  that 
such  proceedings  were  bad  upon  the  said 
petition,  that  a  final  order  was  made  by  a 
commissioner,  duly  apthorized,  for  the  pro. 
tection  of  the  person  of  the  defendant  from 
process,  and  for  the  vesting  of  his  estate  and 
effects  in  an  official  assignee;  and  that  no 
aMignee  was  chosen  by  the  creditors  of  the 
defendant,  or  by  any  of  them;  wbevsbj, 
and  by  force  of  the  said  order,  the  defimd. 
ant  waa  discharged  from  the  bill  and  cause 
of  action  in  the  declaration  mentioned— 
verification. 

Held,  on  special  demurrer,  that  this  wm 
not  a  good  plea  under  the  ibortfa  section  of 
the  statute,  inasmuch  as  it  did  not  aver  sll 
the  facts  necessary  to  show  the  reqoiriles 
of  that  section  to  have  been  eom|died  with; 
nor  (dissentitnte,  Erie,  J.,  and  dubiiante, 
Maule,  J.)  vrithin  the  tenth  section,  the 
form  prescribed  by  that  section  not  having 
been  strictly  followed.     GiUon  v.  l>Mrv. 

Page  309 

2.  Held,  also,  that  the  plea  properly  concluded 
with  a  verification.  Ilfid. 

3.  Semble,  per  Maule,  J.,  that  the  adoption  of 
the  short  form  of  plea  given  by  the  tenth 
section  is  not  imperatively  required.     Ibid. 

INSURANCE. 


IGNORANTIA  JURIS. 
&e  p.  261  (6). 


Constructive  total 

1.  A  policy  was  effected  upon  a  ship  valued 
at  17,5002!^  from  China  to  Madras,  while 
there,  and  back  to  China.  The  ahip  hsd 
originally  been  purchased  by  the  owners  for 
11,0002.,  and  was,  at  the  time  of  efleding 
the  pdicy,  together  with  her  stores,  seamen's 
wages,  and  other  matters  not  constitotiDf 
her  permanent  value,  of  the  valoe  to  the 
plaintiffs  of  the  sum  mentioned  in  the  poli- 
cy. During  the  voyage,  the  ahip  was  ds« 
moged  by  perils  of  the  sea,  so  as  to  beooms 
incompetent  to  proceed  on  the  voyage,  no- 
less  repaired  at  an  expense  of  not  less  thsn 
10,600/.,  and,  being  so  repaired,  abe  would 
have  been  worth  a  sum  not  exooeding  9000/., 
which  was  her  marketable  value  at  the  time 
of  effecting  the  policy,  and  immediately  be- 
fore the  damage. 

Upon  a  special  verdict  finding  tb€  above 
facts,  and  also  finding  that  a  prudent  owner, 
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being  aniiiflure(],woald  not  have  repaired  the 
vessel,  and  that  she  was  duly  abandoned  : — 
Held,  in  affirmance  of  the  judgment  of  the 
court  below,  that  the  underwriters  were  lia- 
ble  aa  for  a  total  loss.     Irving  v.  Mannbifi, 

Page  784 
INTEREST. 
Set  Affidavit,  I. 

INTERPLEADER. 

Form  of  Issue, 
See  FaieFKS  Issua. 

IRREGULARITY. 
See  Coubt-Baroit,  pi.  4. 

ISSUABLE   PLEAS. 
See  Plxadiiv o,  VL 

ISSUE. 
See  Fkisned  Ilsus. 
Writ  of  Trial,  I. 


JOINT  TORT-FEASORS. 

One  of  two  parties  to  an  agreement  to  sup- 
preea  a  prosecution  for  felony  cannot  main- 
tain an  action  against  the  othef,  for  an 
injury  arinng  out  of  the  transaction  in 
which  they  have  both  been  illegally  en- 
gaged.    Fivaz  v.  NickolU.  601 

JUDGES'  NOTES. 

The  contt  will  not  aid  a  party  seeking  to 
obtain  a  copy  of  the  notes  taken  at  a  trial. 
Parkkunt  v.  Gosden,  894 

JUDGMENT  AS  IN  CASE   OF  A 

NONSUIT. 

See  Practice,  pi.  5. 

JUDGMENT  NON   OBSTANTE 

VEREDICTO. 

See  Practice,  pi.  6. 

JU8TICIES,  WRIT   OF. 
Set  p.  874  (6). 


LETTER  OF  ATTORNEY. 
See  Stamp. 

LETTERS  PATENT. 
Con^ruetion  of  Specification, 

1.  Th|  words  of  a  specification  are  to  be  con- 
stroed  according  to  their  ordinary  and  pro- 
.  per  meaning,  unless  Uiere  be  something  in 
the  context  (which  may  be  explained  by  evi- 
dence) to  show  that  a  diflerent  construction 
ought  to  be  made.   EUiott  v.  Turner,    446 

3.  In  covenant  on  an  indenture  whereby  the 
defendants  were  licensed  to  make  and  sell 
buttons  according  to  the  plaintifTs  patent, 
the  ittue  was  whether  certain  buttons  made 
by  the  defendants  were  made  fmder  the  li. 


cense.  The  specification  described  the  iij 
vention  to  consist  in  the  application  to  the 
covering  of  buttons,  of  such  figured  woven 
fabrics  **  wherein  the  ground  or  the  face  of 
the  ground  thereof,  is  produced  by  a  warp 
of  soft  or  organzine  silis,  such  as  is  used  in 
weaving  satin,  and  the  classes  of  fabrioii 
produced  therefrom."  At  the  trial,  the 
jury  asked  the  judge  how  they  were  to  in- 
terpret the  word  "or"  in  the  specification, 
whether  it  was  disjunctive,  or,  whether 
«  organzine "  was  the  construction  of  the 
word  **  soft."  The  judge  told  them,  that, 
in  his  opinion,  unless  the  silk  were  orgati" 
zine,  it  was  not  within  the  patent : — 

Held,  upon  a  bill  of  exceptions,  that  this 
direction  was  erroneous ;  for,  that  the  judge 
should  have  told  the  jury,  not  that  soft  and 
organzine  silk  were  absolutely  the  same, 
but  that  the  words  were  capable  of  being  so 
construed,  if  the  jury  were  satisfied  that,  at 
the  date  of  the  patent,  there  was  only  one 
description  of  soft  silk,  and  that  organzine, 
used  in  satin  weaving ;  but,  otherwise,  that 
the  proper  and  ordinary  sense  of  the  word 
was  to  be  adopted,  and  the  patent  held  to 
apply  to  every  species  of  soft  silk,  as  well 
as  to  organzine  silk.     EUioH  v.  Turner, 

Page  446 

LIBEL. 

Privileged  or  Confidential  Communicationt, 

1.  C,  the  mate  of  a  ship,  sends  to  B.,  a  stran- 
ger, a  letter  charging  A.,  the  captain,  with 
gross  misconduct.  B.  shows  this  letter  to 
D.,  the  owner,  who  dismisses  A. 

Held,  by  Tindal,  C.  J.,  and  Erie,  J.,  that 
the  showing  of  the  letter  by  B.  to  D.  was  a 
privileged  communication. 

Held,  by  Coltman  and  Cresswell,  Js.,  to  be 
not  privileged.    Coxhcad  v.  Richards.     569 

2.  A.,  a  trader,  being  indebted  to  B.  upon  an 
unexpired  credit,  employs  C.  to  sell  his 
goods  by  auction,  and  absents  himself,  un- 
der circumstances  sufficient  to  induce  B. 
to  believe  that  an  act  of  bankruptcy  has 
been  committed.  B.  gives  notice  to  C. 
not  to  pay  over  the  proceeds  to  A.,  "he 
having  committed  an  act  of  bankruptcy." 
In  an  action  by  A.  against  B.,  charging  this 
notice  as  a  libel,  it  was  held  by  Tindal,  C.  J., 
and  Coltman  and  Erie,  Js.,  to  bo  a  privi- 
leged communication,  dissentiente,  Cress- 
well,  J.     Blackham  v.  Pugh,  611 

Jlnd  see  Slahdbr. 

LICENSE. 
Sh  Case,  pi.  1. 

LIMITATION   OF  ACTIONa 
I.    Time,  Itow  conqnUtd, 
1.  When  costs  are  incurred  in  a  suit,  the 
statute  does  not  begin  to  run  against  the 
earlier  items  until  the  suit  is  terminated 
MartindaU  v.  Falkwr,  -  7(M 
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n.  Appropriation  of  Payments, 
2.  SfmbUy  that,  where  there  are  two  clear  and 
undisputed  debts,  the  case  is  not  taken  out 
of  the  statute  of  limitations  as  to  either  debt, 
by  evidence  of  a  part-payment  within  six 
years,  not  spedficaliy  appropriated  to  the 
one  debt  or  to  the  other.     J^urn  v.  Boulton, 

Page  476 
X  To  debt  for  principal  and  interest  on  a 
promissory  note  for  130L,  dated  in  1827, 
with  A  count  for  work  and  labour,  the  de- 
fendant, in  1845,  pleaded,  respectively,  tioft 
fecit,  and  nunquam  indebitatw,  and,  to  the 
whole,  the  statute  of  limitations.  At  the 
trial  the  note  was  duly  proved ;  and  it  ap- 
peared that,  in  1834,  there  had  been  a  set^ 
tlemcnt  of  interest  thereon,  but,  that  although 
small  sums  of  money  had  occasionally  been 
handed  by  the  defendant  to  the  plaintiff, 
there  had  been  no  tpecific  payment  on  ac- 
count of  the  note  since  that  period. 

Beside^  the  principal  and  interest  on  the 
note,  the  plaintiff*  claimed  to  be  entitled  to 
recover  wages  as  a  domestic  servant,  from 
1827  to  October,  1843.  There  was  con. 
dieting  evidence  as  to  the  terms  upon  which 
the  plaintiff,  who  was  a  distant  relation  of 
the  defendant,  had  liecome  an  inmate  of  his 
house, — ^the  defendant  insisting  that  there 
had  been  no  contract  for  wages,  and  that 
the  occasional  payments  relied  on  by  the 
plaintiff  were  mere  donations. 

The  jury  returned  a  verdict  for  the  plain- 
tiff for  wages,  at  the  rate  of  7/.  ptr  annum 
for  the  first  tltvtn  years,  and  at  5/.  per  an- 
num for  the  last  fix;  and,  as  to  the  count 
on  the  note,  it  was  reserved  for  the  court  to 
say  whether  or  not  there  was  any  evidence 
from  which  a  jury  would  be  warranted  in 
inferring  that  the  payments  proved,  had 
been  made  on  account  of  the  debt  due  on 
the  note ;  with  liberty  to  the  defendant  to 
move  to  reduce  the  verdict : — 

Ueldf  that,  inasmuch  as  the  defendant 
had,  throughout,  denied  the  existence  of 
any  debt  for  tcoges,  the  jury  were  warranted 
io  finding  the  payments  to  have  been  part- 
payments  on  account  of  note ;  and,  conse- 
quently, that  the  plaintiff  was  entitled  to 
retain  his  verdict  in  respect  of  so  much  of 
the  issues  as  related  to  the  first  count,  and 
for  wages  for  the  last  six  years  in  respect 
of  those  parts  of  the  issues  which  related  to 
the  second  count    Bwm  v.  BouUon.     476 

LOCAL  COURT. 
See  CouKTS  of  Rb^vxstb. 

LOCATIO  RBL 

Sm  p.  881  (a). 


»^( 


MANDATUM. 
Set  p.  881  (a). 


MANOR. 
See  Court.Baboit. 

MASTER  AND  SERVANT. 
See  Case,  pi.  1. 

Limitation  of  Actioitb,  IL 

MATERIAL  EVIDENCE. 
See  VxiruK. 

MEMORANDA. 
Pp.  366,  748. 

METROPOLITAN-POLICE  ACT. 
See  Trespass,  IL 

MODUS. 
See  p.  766  (6). 

MONEY  LENT. 

I.  What  iyffieient  Evidence  to  tupport  a 
Count  for. 
A.,  in  1837,  transferred  1000^  in  the  4  per 
cents,  to  B.,  who  possessed  other  stock  of 
the  same  description.  B.,  after  some  years, 
sold  out  all  his  stock,  including  the  1000/. 
B.  made  payments  to  A.  equal  to  interest 
at  5  per  cent,  upon  that  sum .  until  A/t 
death.  After  the  death  of  A.,  her  executor 
wrote  to  B.,  referring  to  the  transaction  as 
a  loan  of  money ;  B.  in  reply  asKrted  that 
he  was  employed  by  A.  to  purchase  an  an. 
nuity  for  her,  and  that  he  had  done  so.  No 
purchase  of  an  annuity  was  piOTod : — Hdd, 
that  there  was  evidence  to  go  to  the  jury  in 
support  of  a  count  for  money  lent.  Howard 
v.  Danbury.  Page  803 

MORTGAGE. 
See  Plsaoiito,  pi.  13. 


NEW   ASSIGNMENT. 
See  Thesfass,  pi.  1. 

NEW   TRIAL. 

The  plaintiff's  attorney  having  given  evi- 
dence on  his  behalf,  and  it  being  afierwanls 
discovered  that  his  client  had  previously  s^ 
signed  to  him  all  his  interest  in  the  event 
of  the  suit,  the  court  set  aside  a  venfict 
found  for  the  plaintiff,  without  entering  into 
the  consideration  of  the  probable  effect  of 
the  evidence  so  given  upon  the  minds  of 
the  juiy.     Wade  v.  Simeon,  34S 

NEWSPAPER. 

Evidence  of  Proprietorekgh 
The  fact  of  A.'s  name  appearing  as  propri- 
etor in  the  declaration  filed  at  tbs  stamp* 
office,  pursuant  to  the  6  dc  7  W.  4»  e.  76, 
as.  6,  8,  does  not  render  A.  liable  in  respect 
of  a  contract  entered  into  specifically  with 
B.,  the  real  proprietor,  after  A.  had  ceased 
to  be  interested  in  the  newspaper.  BoUnfi 
i,Hoggint,  4^ 
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NON  ASSUMPSIT. 
8e§  PLXABiire,  I.  iiL 

JI0N8IHT,  JUDGMENT  AS  IN  CASE 

OF. 
8te  PmiCTics,  pL  5. 

NOTICE. 

L  Of  JDUJumour, 

Se§  Bills  aito  Notei . 

n.   Of  Tiixaiioii, 

8te  Cons,  Y.  i. 


PARTNERS. 

L  8d^  of  Dtbt  dui  from  one  of  toeral 

8u  Plsabifo,  pL  1. 

PATENT. 
See  LimRs-PATiKT. 
Work  amb  Labour. 

PATRONAGE. 
Set  Chapxl  ot  Easx. 

PAUPER. 
I.  Miiconduet  in  S»it  by, 

1.  Where  a  plaintiff  aiiiDf  in  formd  pat^^terit 
neglects  to  proceed  to  trial  pursuant  to  no- 
tice, the  prc^r  course  is,  to  move  for  costs 
of  the  day,  under  Kjo  rule  of  Hilary  term, 
9  W.  4,  c.  1 10,  and  not  to  dispauper  him. 
Hodga  ▼.  T(^li$.  Page  773 

S.  Notice  of  trial  having  been  given,  and  the 
cause  entered,  the  attorney's  clerk  was,  by 
•n  accidental  blunder  in  issuing  the  jury 
process,  prevented  from  passing  the  record 
in  due  time.  The  court  directed  the  pauper 
to  pay  the  costs  of  the  day.  Hodga  v.  Top- 
!i$.  773 

PAYMENT. 

L  To  takt  a  Coat  oiU  of  thg  Staivtt  of  Ixm- 

tationi, 
8m  LixiTATioH  ov  AcTioirs,  pL  3,  3. 

IL  PUa  of. 
8te  PLBASXH0,  lYl,  pL  1 1. 

PLAINT. 
&t  Court-Daroh.  * 

PLEADING. 
L  In  jS$$mi^sU, 
I  Setoff. 
].  To  assumpsit  by  A.,  B.  and  C,  against  D. 
for  money  had  and  received,  D.  pleaded, 
thai,  before  the  money  had  been  received, 
Ac,  the  plaintiffs  carried  on  the  trade  of 
founders  in  partnership;  that,  while  they 
ware  such  partners,  A.,  with  the  privity  and 
ooncurrance  of  B.  and  C,  employed  D.,  an 
auctioneer,  to  sell  certain  property  belong- 
ing to  the  firm ;  that,  at  the  time  A.  so  em- 
ployed D.  to  sell  the  said  property,  and  at 


the  time  of  the  sale  thereof,  and  at  the  time 
when  the  debt  after  mentioned  became  due 
from  A.  to  D.,  D.  believed  that  A.  was  the 
sole  and  exclusive  owner  of  the  property, 
and  had  full  power  and  authority  to  sell  the 
same,  and  to  receive  the  proceeds  for  his 
own  sole  use,  D.  having  no  notice  or  know- 
ledge that  B.  and  C.  had  any  right  or  inte- 
rest in  the  property ;  that,  after  A.  had  so 
employed  D.,  and  before  D.  had  any  notice 
that  A.  was  not  sole  and  exclusive  owner 
of  the  property,  or  of  the  proceeds  thereof, 
A.  became  indebted  to  D.  in  a  sum  exceed- 
ing the  moneys  in  the  declaration  men- 
tioned, out  of  which  D.  was  ready  and  will- 
ing to  set  off  and  allow  the  sums  in  the 
declaration  mentioned. 

The  plaintifls  replied,  that,  at  the  time  of 
selling  the  property,  D.  had  knowledge  that 
A.  was  not  the  sole  and  exclusive  owner  of 
the  property. 

Htldf  on  demurrer  to  the  replication,  that 
the  plea  was  bad,  inasmuch  as  it  did  not 
allege  that  A.  appeared  as  sole  owner  of 
the  property  with  the  assent  or  by  the  de- 
fiiult  of  his  partners ;  and  therefore  that  it 
was  a  mere  attempt  to  set  off  a  debt  due 
frwn  one  partner  against  a  debt  due  to  the 
firm.     Gordon  v.  EUii.  Page  821 

ii.  Rtadimu  and  WiUingntu, 

2.  In  assumpsit  for  the  non-delivery  of  rail- 
way shares,  pursuant  to  a  contract,  the  de- 
claration alleged  that  «the  plaintifb  had 
always,  from  the  time  of  the  making  of  the 
agreement,  been  ready  and  willing  to  accept 
the  transfer  of  the  shares,"  and  that,  *<  al- 
though the  plaintiflEb,  after  the  lapse  of  a 
reasonable  time  for  the  transfer,  requested 
the  defendant  to  transfer  the  shares,  and 
tendered,  and  o^red  to  pay  for  the  same," 
dec,  the  defendant  did  not  transfer,  Ac 
The  defendant  pleaded  that  the  plaintifGi 
were  not  aUcaytfrom  the  time  of  the  making 
of  the  agreement  ready  and  willing  to  accept 
the  transfer,  dec 

Ifeldf  on  special  demurrer,  that  the  tra- 
verse was  too  large,  the  allegation  of  time 
in  the  declaration  being  divisible.  Tempett 
V.  Kxlner.  300 

jSnd  iee  Hackhxt  Carriaoks. 

ill.  Pleoi  amounting  to  Non  aseumpeit, 

3.  In  assumpsit,  the  declaration  stated  that 
the  plaintiff  had  brought  an  action  against 
the  defendant  in  the  Exchequer,  to  recover 
certain  moneys;  that  the  defendant  had 
pleaded  various  pleas,  on  which  issues  in 
fact  had  been  joined,  which  were  about  to 
be  tried,  and  that,  in  consideration  that  the 
plaintiff  would  forbear  proceeding  in  that 
action  until  a  certain  day,  the  plaintiff  pro- 
mised on  that  day  to  pay  the  amount,  but 
that  he  made  deftult,  dec. 

Plea,  that  the  plaintiff  never  had  any 
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canie  of  acdon  tgainit  the  defendant  in  re- 
spect of  the  eubject^matter  of  the  action  in 
the  Exchequer,  which  ho,  the  plaintiff,  at 
the  time  of  the  commencement  of  the  for- 
mer action,  and  thence  until  and  at  the 
4ime  of  the  making  of  the  promise  well 
knew : — 

Held,  sufficient,  on   general   demurrer. 
Wade  V.  Simeon,  Page  548 

4.  Whether  it  would  have  been  a  good  plea, 
if  specially  demurred  to  for  not  distinctly 
averring  that  the  plaintiff  must  have  failed 
in  the  former  action,  or  on  the  ground  that  it 
amounted  to  non  assumpsit — tjuare.     Ibid, 

6.  A  further  plea  set  forth  a  judge's  order  for 
staying  the  proceedings  in  the  action  in  the 
Exchequer,  on  payment  of  the  money  on 
the  day  appointed,  and  that,  in  default  of 
payment,  the  plaintiff  should  be  at  liberty 
to  sign  judgment  and  issue  execution  for 
debt  and  costs;  and  averred  that  the  pro- 
mise declared  on  was  a  promise  deduced 
and  implied  from  the  obtaining  and  making 
of  that  order,  and  that  the  order  had  been 
subsequently  set  aside  by  a  rule  of  the 
court  of  Exchequer : — Held,  bad,  on  special 
demurrer,  as  amounting  to  non  assumpsit 

Jbid. 

II.   In  Cote, 
Declarations  in. 
See  Hackhet  Cahbiaoks. 
Joirr  Tort-Fbasors. 

m.   In  Covenant, 

6.  In  an  action  upon  a  covenant  by  the  de- 
fendant,'that  he  would  pay  over  to  the 
plaintiff  the  first  fruits  or  proceeds  which 
should  be  first  realized,  and  •«  be  at  the  dis- 
position of  the  defendant,"  under  a  seques- 
tration, **  forthwith  upon  the  receipt  there- 
of," the  declaration  alleged  that  divers 
moneys,  being  first  fruits  and  proceeds, 
were  realized,  and  were  at  the  disposition 
of  the  defendant,  and  that  he  had  not  paid 
them  over  to  the  plaintiff: — Held,  sufficient, 
on  special  demurrer,  and  that  it  was  not 
necessary  to  aver  actual  receipt  of  the  mo- 
ney by  the  defendant   Smith  r^Netbilt.  286 

IV.  In  Dik. 

i    On  a  Bond  given  under  the  1  Sf  2   Fid. 
c.  110,  f.  8. 

Sec  BiHKRUFT. 

ii    Where  not  maintainahle  in  raped  of  a 
tpeeial  Contract. 

7.  Where  e  service  to  be  performed  by  A.  for 
B.  is  to  be  paid  for  in  goods,  A.  cannot  de- 
clare in  debt  for  the  value  of  the  service,  but 
must  sue  on  the  special  contract  Keys  v. 
Hartoood.  905 

8.  But,  if  B.  by  his  own  act  render  the  deli- 
very of  the  goods  imjxmble,  A.  may  sue 
in  debt  905 


9.  So,  if  B.  dbws  the  goods  to  he  sold  onder 
an  execution  agamcft  hut.  Page  905 

lit  Ne  ungues  JEzecvtor. 

10.  To  a  declaration  charging  the  defendant 
as  executor,  a  plea  that  he  never  was  ex 
ecutor  of  the  last  will,  die,  nor  ever  admi 
nistered  any  of  the  goods  or  chattels,  dec, 
as  in  the  declaration  alleged,  was  held  to 
conclude  properly  to  the  country.  Wood  ▼. 
Kerry,  515 

Jind  tee  Exkcittobs. 

iv.  Payment,  in  Sati»fadion  of  Debt  and 
Damages. 

11.  A.,  being  sued  on  a  joint  and  several  pro- 
missory note  made  by  himself,  and  B.,  and 
C,  pleaded  that  he  paid  to  the  plaintiilt  umI 
the  plaintiff  accepted  and  received,  the  m^ 
neys  in  the  declaration  mentioned,  in  full 
satis&ction  and  discharge  of  the  debt,  aiuf 
damages,  in  the  declaration  menti(»ed : — 
Held,  that  the  plea  was  sustained  by  proof 
that  the  amount  of  the  note  was  paid  by  C. 
Beaumont  v.  Greathead.  494 

12.  Held,  also,  that  the  jury  were  not  boond 
to  give  nominal  damages,  though  the  money 
was  not  paid  until  some  time  after  the  ma- 
turity of  the  note.  Ibid. 

V.   In  Trespats. 

L  Justification  under  a  Writ  of  FL  Fa, 

See  Trespass,  I. 

ii.  Justification  under  MetropoUtan-Poliee  Jkt 
See  Trespass,  II. 

iii  Jknbiguity  and  DupUcity. 

13.  In  trespass  for  breaking  and  entering  the 
plaintifTs  mill,  and  taking  his  fixtures,  &c 
the  defendants  pleaded  a  title  in  A.,  as  sub- 
lessee of  the  premises  for  a  term  of  years, 
and  that,  A.  becoming  bankrupt  before  the 
lease  expired,  the  defendants,  as  his  as- 
signees, elected  to  take  the  lease,  and  en- 
tered and  became  possessed  of  the  null,  iu. 
— giving  the  plaintiff  express  colour. 

The  plaintiff  replied,  that  A.,  before  his 
bankruptcy,  made  a  sub-lease  to  B.,  by  way 
of  mortgage,  of  the  mill,  dec.,  ander  which 
sub-lease  B.  entered  and  became  poMeased ; 
that,  after  A.'s  bankmptcy,  and  whilst  B. 
Vas  so  possessed,  it  was  agreed  between  A^ 
B.  and  the  plaintifl^  that  B.  and  A.  slunlii 
grant  an  underlease  of  the  mill  to  the  plain- 
tifi^  and  should  sell  him  the  fixtores,  iu., 
at  a  certain  price ;  and  that  the  plainlif^ 
with  the  consent  of  B.  and  A.,  before  the 
bankruptcy  of  the  latter,  entered  and  be 
csme  poMessed  of  the  mill,  and  of  the 
fixtures,  &C. 

Held,  that  the  replication  was  not  objeo- 
tiontible  on  the  score  of  ambiguity  or  dopli- 
city,  the  whole  statement  therein  forming 
one  complete  title  in  the  plaintiff  to  the 
possession  of  the  locus  in  quo,  and  of  the 
fixtures,  dec    Pirn  ▼.  Grazebrook.         4S9 
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VI.  Isntable  Pleas. 
14.  A  plea  firmmed  fairly  to  raise  the  question 
whether  the  action  b  not  rendered  unmain- 
tainable by  reaaoik  of  the  non-performance 
of  an  alleged  condition  precedent,  is  an  is- 
■oable  plea.   Zulueta  v.  Miller,     Page  895 

YII.    Traoeru  too  large. 
See  Tempett  v.  KilntTj  300. 
And  9te  CoiroiTiov. 

EZKCUTOBS  AITD  ADMIHrSTBATOBS. 

IirsoKTsiTT  Dbbtor. 

POWER  OF  ATTORNEY. 
See  Stamp. 

PRACTICE. 

I.  Procett, 

Service  out  of  tJu  County, 

1.  The  court  set  aside  the  service  of  a  writ  of 
snmmons,  the  defendant  being  described 
therein  as  of  *<  Bristol,  in  the  county  of 
Gloucester,"  and  the  service  having  taken 
place  in  the  city  of  Bristol,  in  a  place  not 
within  the  county  of  Gloucester,  or  within 
200  yards  of  the  boundary.  Levi  v.  Prr- 
ratt,  345 

n.  jSppearance. 
At  wAa^  Time  to  be  entered* 

2.  Where  the  eighth  day  after  service  of  a 
writ  of  summons  falls  on  any  day  between 
the  Thursday  next  before,  and  the  Wednes- 
day next  after  Easter  day,  the  last  day  for 
entering  an  appearance  thereto  is  the 
Wedneiiday  next  after  Easter  day,  the  rule 
of  court  of  Easter  term,  2  W.  4,  being 
overridden  by  the  statute  2  W.  4,  c.  31, 
s.  1 1.     Harrii  v.  Robinson.  908 

III.   Deelaraiion  against  a  Prisoner,  under 
1  ^2  Vict.c.  110,  «.  3. 

3.  Where  the  defendant  is  in  custody  under  a 
writ  of  capias  issued  under  the  1  dc  2  Vict 
c  110,  s.  3,  in  an  action  commenced  by 
writ  of  summons,  it  is  sufficient  to  file  a  de- 
claration, and  to  serve  the  defendant  with 
notice  thereof.    Neale  v.  Snoulten.         322 

rV.   Irregularity,  • 

Waiver  of. 

A,  An  omission  to  state  in  the  plaint  in  a 

court-baron  the  nature  of  the  action,  is  a 

mere  irregularity,  which  may  be  waived. 

Brown  v.  Gill.  861 

V.  Judgment  at  in  Case  of  a  Nonsuit, 

5.  Stndfle,  that  a  defendant  is  not  entitled  to 
judgment  as  in  case  of  a  nonsuit  where  the 
plaintiff  has  allowed  two  assizes  to  elapse 
without  proceeding  to  trial  after  issue  joined 
on  a  feigned  issue  under  the  tithe-commu- 
tation act,  6  4c  7  W.  4,  c.  71,  s.  46 ;  but 
should  move  for  the  costs  of  the  action  under 
that  section.    Tomlinson  v.  Boughty,     844 

VI.  Judgment  non  obstante  veredicto. 

6.  A  plaintiff  is  never  entitled  to  judgment 


nnn  obstante  veredicto  upon  the  ground  of 
the  insufficiency  of  the  defendant's  plead- 
ing, where  the  issue  on  the  plea  or  rejoin- 
der is  found  for  the  defendant,  unless  such 
pica,  or  rejoinder,  contains,  expressly  or  im- 
pliedly, an  admission  of  the  plaintiff's  title. 
Pim  V.  Grazebrook,  Page  429 

VII.  Reference  to  the  Matter  to  compute  Prin- 
ripal  and  Interest, 

7.  The  court  refused  to  refer  it  to  the  Master 
to  compute  principal  and  interest  on  a  co- 
venant to  pay  over  to  the  plaintiff  the  first 
fruits  or  proceeds  which  should  be  realized, 
and  be  at  the  disposition  of  the  defendant, 
under  a  writ  of  sequestrari  facias.  Smith  v. 
NesbUt.  288 

Vin.    Upon  Bond  given  by  a  Trader  under 

I  4-2  Vict,  c  110,- f.  8. 

See  Bakkbupt. 

IX.  Staying  Proceedings, 
i.  On  equitable  Grounds, 

8.  A.  assigned  to  B.,  by  way  of  security  for  a 
loan  of  10,000/.,  two  sums  of  5000/.  each, 
due  from  C.  to  A.  under  two  several  inden- 
tures, and  afterwards  brought  debt  against 
C.  upon  those  indentures :— 'The  court  re- 
fused to  stay  the  proceedings  in  the  action 
at  th^  instance  of  B.  and  C,  and  suggested 
that  the  proper  course  was  to  apply  after 
judgment  to  stay  execution.  Seppings  v. 
Nokes.  292 

And  see  Fsioim  Issue. 
Vsnus. 

PRESENTATION. 
I.   Effect  of. 
Patron  of  donative  by  presenting  his  clerk  to 
the  ordinary  renders  it  prescntcUive,     The 
QiMffi  V.  Foley.  664 

PRESENTATIVE. 
See  Chapel  of  Ease. 

PRISONER. 
Declaration  against. 
See  Pbactice,  III 

PRIVATE   ACT. 

Construction  of. 

See  Cbapsl  ot  Ease. 

PRIVILEGED   COMMUNICATION. 
See  Libel. 
Blah DEB. 

PROBABLE   CAUSE. 

Sembhf  that  no  action  will  lie  for  inciting  a 

third  party  to  bring  a  dvil  action  against 

the  plaintiff  without  reasonable  or  probable 

cause.     Fivaz  v.  NtchoUs,  601 

And  see  Coubts  of  Re^vests,  pi.  1. 

PROCESS. 
See  Pbactice,  pL  !. 
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PROMISSORY  NOTE. 

Set  BlUS    AHD   NOTSS. 

PROMOTIONa 
Pp.  366,  748. 


QUARE  IMPEDIT. 
8U' CaAWEi.  or  Easx. 


RAILWAY  SHARES. 

A  contract  for  the  nle  of  railway  aharea  may 
be  the  aalject  of  an  action  at  law.  Tenqtett 
▼.  KUner.  Page  300 

RATIFICATION. 
Set  TRsaPAsa,  I.  pL  'i. 

READINESS  AND   WILLINGNESS. 
Sa  PLEABiiro,  I.  it 

REGUL^  GENERALES. 

L   Taxaiitm  of  CotU. 

See  p.  789. 

•   n.  Exammation  and  JidmiMtiim,  ete^  of 

See  pp.  790-799. 

REMANET. 

Cotts  of 
See  CoBTS,  11. 

REQUESTS,  COURTS  OP. 
See  Covmn  ov  Rx^uisTa. 

RULE  TO  COMPUTE. 
See  Practice,  VII. 

RULES  OP  COURT. 
See  RsouLjB  Gxhxba»8. 


SAFELY  AND  SECURELY. 

VariabU  Meaning  of  theee  Terme. 

&(  p.  883  (a). 

SALH. 
See  CovTKAOT,  pL  S,  8. 
Railway  Sharbb. 

SECURITY  FOR  COSTS. 
See  Coara,  lY. 

SEIGNIORY  IN  GR06& 
See  p.  871  (d). 

SEQUESTRATION. 
Sec  Plsabifo,  IIL 
Practice,  VIL 

SBT4>PP. 
See  P&BASuro,  pL  1. 


SHERIFF. 

L  Ctrt^itaU  6y. 

See  Writ  or  IsaviBT. 

Writ  or  Triai,  H. 

n.  J%atificaivmofaSeixw'ehji^fi)nderaFuTam 

See  Trebpabb,  I. 

SHERIFFS  COURT. 
An  application  for  a  rale  that  a  delaidant 
might  be  furnished  with  a  copy  of  the  nblaa 
taken  by  the  judge  of  the  aherilTB  comt, 
London,  on  a  former  trial  between  the  aame 
parties,  was  refuaed.    Parkhvnt  ▼.  Gom^m. 

Page  894 

SIGNATURE  OF  COUNSEL. 
See  Speciai.  Cabe. 
Writ  or  Trial,  L 

SILK  MANUFACTURE. 
See  Letterb-Patevt. 

SLANDER 

Privileged  Contmumcationi, 

QiMPre,  whether  a  caution  bon&fide  given  to  a 
tradesman,  without  any  inquiry  on  hia  part, 
not  to  trust  another,  folia  within  thia  excep* 
tion. 

Held,  by  Tindal,  C.  J.,  and  Eile,  J.,  that 
it  does. 

Held,  by  Coltman  and  CreaBwell,  J&,that 
it  does  not    Bennett  v.  Detuon,  628 

SPECIAL  CASE. 
Signature  of  CaueuA 
A  verdict  having  been  taken  for  the  piaiatifl^ 
subject  to  a  case  to  be  aetUed  by  a  barrister, 
and  the  defendant  having  refoaed  to  proeora 
the  signature  of  a  sergeant  to  the  caae  when 
so  settled,  a  rule  was  made— that  the  reeoRl 
and  postea  should  be  delivered  by  the  aaao- 
ciate  to  the  plaintiff,  unlesa  the  dcfendaot 
caused  the  caae  to  be  signed  within  a  week. 
Doe  dem.  PhiUipe  ▼.  RoUmga.  84S 

STAMP. 
Xe^fer  or  Power  of  j^ttacnejf. 

1.  A  written  authority  in  the  ibllowiiig  tenns, 
*<I  authorize  you  to  endorse  my  name  to 
three  several  bills  of  exchange  now  in  yoar 
posaeasion,"  (deacribing  them,)  waa  hdd  to 
be  a  letter  or  power  of  attomey,  nqoiiiDg  a 
dO«.  stamp,  under  55  G.  3,  c  184.  Wedker 
V.  Remmett,  860 

2.  So,  although  it  went  on  to  asy-  .-"and 
which  endoraement  I  undertake  ahall  be 
binding  upon  me ;  and  I  undertak*  to  pay 
you  the  amoont  df  the  aeveral  bilia  aa  tiiey 
leapectively  become  due,  ahonld  they  not  be 
duly  honoured  when  mature."  JM^ 

STATUTE  OF  FRAUDS. 
L  Case  within  the  Fourth  SeetiHL 
1.  A.  enters  the  aarvioe  of  B.  under  a  vrittas 
agreement  aa  followa :— « I  agree  to 
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yoa  M  cleik  in  my  MteblishiiieDt,  in  eonri- 
dffition  of  yoor  paying  me  a  premium  of 
8002i,  and  to  pay  you  a  Mtaiy  at  the  foUouh 
ing  ratn,  til,  lor  tha  firat  year,  70L;  for 
.  the  aeoond,  902.;  for  the  third,  110/.;  for 
the  fonrth,  1301.;  and  1602.  for  the  fifth 
and  following  years  that  yon  may  remain 
in  my  employment :  "— 

Htldy  that  the  agreement  waa  one  that 
by  the  etatnte  of  fraude  was  tequired  to  be 
in  writing;  that,  there  being  a  precise  stipn- 
lation  for  yearbf  payments,  evidence  was 
not  adffliasible  to  show  that  at  or  after  the 
time  the  letter  containing  it  waa  sent  by  6. 
to  A.,  it  was  verbally  agreed  that  the  salary 
ahonid  be  paid  qwirterly ;  and  that  the  fact 
of  the  payments  having  nsaally  been  made 
quarterly,  did  not  vaiy  the  rights  of  the 
parties.    Giraud  ▼.  Richmond,      Page  835 

XL   Cate  not  tvitkin  the  Fourth  Section, 

2.  A  contract  for  the  maintenance  of  a  child 
at  the  defendant's  request,  to  continue  "so 
long  as  the  defendant  shall  think  proper,"  is 
a  contract  upon  a  contingency,  the  perform- 
ance of  which  is  not  necessarily  to  take 
place  beyond  the  space  of  a  year,  and  there- 
fine  is  not  within  the  statute.  Souch  ▼. 
atrawbridge,  808 

3.  SembU,  per  Tuidal,  C.  J.,  that  the  sUtute 
does  not  apply  where  the  action  ia  brought 
upon  an  executed  consideration.  Ibid, 

STAY  OF  PROCEEDINGS. 
See  Bahkruft. 
Peacticx,  DC. 

STEWARD. 
See  Coubt-Baroh,  pi.  1,  2,  3. 

SUMMONS,  WRIT  OP. 
See  Peacticx,  pL  1,  2. 


u. 


TIME. 

Computation  of. 

See  COFTRACT,  pi.  1. 

Holidays. 

TITHES. 

I.  Exen^tion  from,  of  Party  pretcribing  in 
non  decimando. 

Under  2  dc  3  W.  4^  c  100,  s.  1,  a  lay  land- 
owner ran  establish  a  prescription  in  non 
decimando  by  proof  of  non-payment  for  one 
of  the  periods  named  in  the  statute,  without 
showing  the  legal  origin  of  the  exemption ; 
although  the  exemption  was  claimed,  not  in 
reelect  of  all  tithes,  but  in  respect  of  parti- 
oiikr  artidea,  some  being  of  modem  intro- 
duction :  per  Cdtman  and  Erie,  Js.  Per 
Tindal,  C.  J.,  and  Cresswell,  1.,  he  cannot. 
SaUeeld  ▼.  Jokneon.  749 


IL  letue  under  6  4r  7  TT.  4,  0.  71,  i.  48. 

L  Coite  upon. 
See  Costs. 

Judgment  «  in  a  Cau  of  a  Nmuuit  for 
not  proceeding  on. 
See  Pbagtigs,  Y. 

TRESPASS. 
L  Juet^ation  under  Fu  Fa, 
,  The  sheriff  having  seised  ceitain  goods  in 
the  house  or  A.,  cmder  w^JLfa,  against  him 
at  the  suit  of  B.,  and  a  claim  baring  been 
made  by  C.  under  a  bill  of  sale,  B.  not 
choosing  to  contest  the  daim  so  made  by 
C  his  attorneys  gave  the  sheriff  a  direc- 
tion to  withdraw,  in  the  following  tenns : 
« A.  o.  B.     Withdmw  under  the  ii,  fa, 
herein,  the  goods  baring  been  damied." 
The  officer  finding  that  the  bill  of  sale  un- 
der which  C.'s  claim  was  made  did  not  con- 
vey the  whole  of  the  goods  he  had  eeiaed, 
retained  poasesrion  of  those  to  which  the 
claim  did  not  apply ;  and  three  daya  after- 
wards inlbrmed  the  attorneys  for  the  execu- 
tion-creditor what  he  had  done.    The  attor- 
neys, as  well  as  the  execution  creditor, 
expressed  their  approbation  of  the  course 
the  officer  had  adopted,  the  former  observ- 
ing that  the  direction  to  withdraw  was  only 
intended  to  apply  to  the  goods  that  were 
the  subject  of  the  claim. 

In  treapass  for  entering  ttie  house  and 
seizing  axid  converting  the  goods,  the  sheriff 
justified  entering  under  the  writ  The 
plaintiff  replied,  admitting  the  writ  and 
warrant,  that,  after  the  seizuTe,  A.  dis- 
charged and  forbade  the  defendants  from 
further  executing  the  writ,  and  new-assigned 
that  he  brought  his  action  for  the  subsequent 
trespass  and  convenion.  The  defendants, 
in  their  rejoinder,  traversed  the  discharge 
to  the  sheriiBr:— 

Heldy  that,  construing  tiie  direction  to  the 
sheriff  to  withdraw,  with  reference  to  the 
surrounding  circumstances,  it  amounted  to 
no  more  than  a  partial  direction — to  retire 
from  the  poflsession  of  the  goods  to  which 
C.'s  daim  applied.     Walker  v.  Hunter, 

Page  324 

2.  Held,  also,  that  the  subsequent  ratification 
by  A.  of  the  detention  of  the  rest  of  the 
goods — being  an  act  done  for  bis  benefit-^ 
was  a  auffident  justification  to  the  dieriff 

Ibid,  ' 

3.  Held,  also,  that  the  iaaue  was  not  divisible, 
and  therefore  that  A.  would  not  be  entiUed 
to  recover,  even  though  it  should  appear 
that  some  of  the  goods  sabsequentiy  de- 
tained, were  within  the  claim.  Ibid, 

IL  Juitifieation  under  MetropoUtan^PoUce  Act* 

4.  The  54th  section  of  the  metropolitan-police 
act  imposes  a  penalty  upon  any  person  who 
shall  wilfiiUy  and  wantonly  disturb  any  in 
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habitant,  by  pulling  or  rioging  any  door- 
bell, or  knocking  at  any  door  without  lawful 
excuse. 

Bection  63  empowers  any  constable  be- 
longing to  the  metropolitan-police  district,  to 
take  into  custody,  without  warrant,  any  per- 
son who  shall  •*  within  view  **  of  such  con- 
stable offend  against  the  act 

Section  66  enacts,  *<that  any  person 
f&und  committing  any  offence  punishable 
either  upon  indictment  or  as  a  misdemeanor 
upon  summary  conviction,  by  virtue  of  this 
act,  may  be  taken  into  custody,  without  a 
warrant,  by  any  constable,  or  may  be  appre- 
hended by  the  owner  of  the  property  on,  or 
with  respect  to,  which  the  offence  shall  be 
committed,  or  1^  his  servant,  or  any  person 
authorized  by  him;  and  may  be  detained 
until  be  can  be  delivered  into  the  custody 
of  a  constable  td  be  dealt  with  according  to 
law." 

In  trespass  by  A.  against  B.  for  false  im- 
prisonment, B.  justified,  on  the  ground  of 

A.  having  wil^lly  and  without  excuse, 
vntftin  view  of  the  eonttabU  who  apprehended 
her^  annoyed  apd  disturbed  the  defendant 
and  his  fiimily  by  knocking  and  ringing  at 
his  door : — Held,  that,  to  support  this  plea 
under  sections  64  and  63,  it  was  necessary 
to  prove  an  oflence  committed  within  view  of 
the  constable.    Simmont  v.  Millingen,    524 

5.  And,  held,  that  the  plea  afibrded  no  justifi- 
cation under  s.  66,  inasmuch  as  it  did  not 
allege  that  A.  was  "found  committing**  the 
oflence  at  the  time  of  apprehension,  or  that 

B.  was  the  owner  of  the  property  on  or  with 
respect  to  which  the  offence  was  commit- 
ted. 524 

TRIAL,  WRIT  OF. 
See  pp.  789,  911. 

TROVER. 

Change  of  Property  by  Judgment  in. 

See  p.  540. 


UNDERTAKING  TO  GIVE  MATE- 

RIAL  EVIDENCE. 

See  Vkwui. 

USURY  LAWS. 

I.   Exception  from  Rtlaxation  of  in  Cxue  of 
landed  Security, 

1.  The  exception  in  the  .2  &.3  Victj,  c.  37, 
(continued  by  the  3  dt  4  Vict,  c  83,  and  the 
4  &  5  Vict  c.  54,)  as  to  loans  or  forbear- 
ance of  any  money  upon  security  of  lands, 
tenements,  or  hereditaments,  or  any  estate 
of  interest  therein,  is  not  retrospective. 
Bell  V.  Coleman,   .  268 

2.  A.  became  indebted  to  B.  in  100/.  upon 
bills  discounted  at  usurious  interest,  (since 
7  W.  4,  and  1  Vict  c  80,)  and  being  af- 


terwards pressed  for  payment,  depodted 
with  B.,  as  collateral  security,  a  deed  for 
securing  an  annuity  payable  out  of  real 
property,  nothing  being  said  at  the  time,  as 
to  the  rate  of  interest  to  be  paid  for  the 
further  forbearance.  A  bill  for  lOOOL  waa 
afterwards  given  by  A.  to  B.  in  respect  of 
the  debt,  and  renewed  from  time  to  time  at 
lOLper  cent,  interest  All  this  took  placsa 
prior  to  the  passing  of  the  2  dc  3  Viot  c.  37 : 
— Held,  that  the  subsequent  dealing  in  re- 
spect of  the  bills,  did  not  invalidate  the 
deposit  of  the  deed.    BeU  v.  Coleman, 

Page  968 


VARIANCE. 

Between  Declaration  and  Proof 

See  GuARAHTZB,  1, 4. 

VENUE. 

Bringing  back, 
Comtruetion  of  undertaking. 

1.  The  undertaking  to  give  material  evidence 
is  satisfied  by  proof  of  any  fact  which  ma- 
terially conduces  to  the  establishing  bf  mat- 
ter which  may  be  in  issue,  arising  in  tht 
county  to  which  the  cause  is  restored,  or 
tending  to  enhance  the  damages — ^per  Tin- 
dal,  C.  J.,  and  Maule  and  Ciusswell,  Js. ; 
diuentiente,  Erie,  J.,  who  held  that  the  un- 
dertaking binds  the  plaintiff  to  prove  some 
matter  arising  in  the  original  comity,  india- 
pensable  to  the  maintenance  of  the  action, 
or  tending  to  enhance  the  damages.  Clark 
V.  Dumford,  7M 

2.  So,  although  the  course  of  the  pleadings  or 
of  the  evidence  may  render  such  fact  imma- 
terial. Jbid, 

3.  Therefore,  in  an  action  for  crim.  con.,  an 
act' done  in  Middlesex  in  furtherance  of  a 
plan  for  hiring  lodgings  at  Bath,  for  the 
purpose  of  facilitating  the  commissiftn  of 
adultery  there,  was  held  by  Tindal,  C.  J., 
and  Maule  and  Cresswell,  Js.,  to  be  a  suf- 
ficient compliance  with  an  undertaking  to 
give  material  evidence  in  Middlesex;  di^ 
sentiente,  Erie,  J.  7S4 

VERIFICATION. 
See  Ihsolyxst  Dxbtor,  pi.  3. 


WAGER. 
See  FxioirxD  Issvx. 

WAPES. 
See  Lix^TATioK  of  Actioits,  pL  3. 

WARRANT  OF  ATTORNEY.    • 

I.   Joint  or  Several, 
1.  A  warrant  of  attorney  executed  by  tw 
persona^  authorizing  attorneys  to  appea* 
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«for  us  and  each  of  ob,*'  and  to  receive  a 
declaration  **  for  as  and  each  of  na,"  in  an 
action  of  debt,  dec.,  and,  after  judgment  en- 
tered up,  "  for  U8  in  oar  name,  and  as  our 
act  and  deed,"  to  execute  a  release  of  errors, 
dccn  IB  joint  only,  and  not  joint  and  aeveraL 
DalrympU  ▼.  Fraser.  Page  698 

II.   Form  of  JiUatation. 

2.  In  the  attestation  of  the  execution  of  a 
'warrant  of  attorney  or  cognovit,  under  I  & 
2  Vict. c  IIO,  s.  9,  it  is  not  necessary  that 

^  the  predae  words  of  the  statute  be  followed : 
it  is  enough  if  it  appear  by  necessary  infer- 
ence, that  the  witness  attended  as  the  attor- 
ney for  the  party,  at  his  request,  and  that 
he  subscribed  his  name  as  such  attorney. 
Ltwi*  ▼.  Lord  Kensington.  463 

3.  An  attestation  in  the  following  form — 
**  Signed,  sealed  and  delivered  in  the  pre- 
sence of  E.  F.,  attorney  for  the  said  C.  D., 
and  expressly  named  by  him,  and  attending 
at  his  request.  And  I  hereby  subscribe 
myself  to  be  the  attorney  for  him,  having 
read  over  and  explained  to  him  the  nature 
and  etEed  of  the  above  warrant  of  attorney, 
before  the  same  was  executed  by  him ;  and 
I  hereby  subscribe  my  name  as  a  witness 
to  the  due  execution  thereof."  The  signa- 
ture was  of  the  proper  handwriting  of  E.  F., 
the  attorney ii — Held,  a  sufficient  compliance 
with  the  statute.  463 

WITNESS. 

I.    Competency  of.       , 
See  EyiDxircx. 

IL   fxamiiuitton  of. 
See  Coxxissiox. 

WORK  AND  LABOUR. 

A.  was  employed  by  6.  to  devise  a  method  of 
.curving  metal  tubing  for  the  purpose  of 


manufacturing  life-buoys,  of  which  fi.  was 
patentee: — Held,  that  A.  might  recover 
compensation  for  the  labour  and  skill,  and 
also  the  value  of  the  materials,  employed 
by  him  in  the  course  of  the  work,  under  a 
count  for  work  and  labour  and  materials. 
Grafton  v.  Arrmtage.  336 

WRIT  OF  SUMMONS. 
See  Pbacticx,  pL  1. 

WRIT  OF  INQUIRY. 

Upon  the  execution  of  a  writ  of  inquiry  ad- 
dressed to  the  sherifil  in  an  action  for  a 
malicious  prosecution,  a  certificate  to  entitle 
the  plaintiff  to  costs,  the  damages  being  un* 
der  40«.,  is  properly  signed  by  the  under 
sheriff  signing  in  the  name  of  the  sheriff. 
Stroud  V.  Watti.  929 

WRIT  OF  TRIAL. 
I.  JPorm  of  litue, 

1.  The  signature  of  counsel  to  the  pleadings 
need  not  appear  in  the  issue  delivered. 
Jefferiee  v.  YabUnuki.  78  L 

3.  An  issue  delivered  in  a  cause  to  be  tried 
before  the  sheriff  under  the  8  dc  4  W.  4, 
c.  42,  8. 17,  with  a  blank  for  the  teste  of  the 
writ  of  trial,  is  defective.  The  proper  course 
for  the  defendant  to  pursue,  is,  to  apply  to 
a  judge  at  chambers  to  amend  the  issue  at 
the*  plaintiff's  expense.  Ibid. 

3,  It  is  no  ground  of  objection  that  a  blank  is 
left  for  the  return  of  the  writ  of  trial.    Ibid. 

n.  Certificate  under  Court  of  Bequests  Act. 

4.  The  sheriff  or  inferior  judge  to  whom  a 
writ  of  trial  is  directed,  has  no  authority  to 
certify,  under  the  Tower  Hamlet's  court  of 
requests  act,  that  there  was  probable  or  rea« 
sonable  cause  of  action  for  40s.  Capes  v. 
Jones.  '911 
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